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THE 


INDIAN LIMITATION ACT. 


ACT No. IX OF 1908. 

Passed by the Gover\*or*Ges*eral op Indu 
IN Gjuncil. 

{Received the assent of the Governor-Genttal on the 

ylh Augnst, 1908). 

An Act to consolidate and amend the law tor the Limitation 
0! Saits, and tor other parposes. 

X^HEREAS It IS expedient to consolidate and amend the 
** law relating to the limitation of suits, appeals and certain 
applications to Courts , and whereas it is also expedient to 
provide rules for acquiring by possession the ownership of 
easements and other property , It is hereby enacted as 
follows — ' 

I. Object . — ^Theobject of the limitation Act IS to quiet long possession 
and extinguish stale demands — Luchmre v Ru»)eel ao W. R 375^ 

(P C ) The statute discourages litigation by burying in one common 
receptacle all the accumulations of past times •which are unexplained and 
have now from lapse of time become inexplicable — Story's Conflict of 
Laws, 8th Edn , p 794 For this reason it has been termed a statute of 
repose, peace and justice— Ma«g« v Kandiai, 8 All 475 , Jgg i_gi y 
Har NaroMt, 10 All 524 (529) Totsov v Kaye, (1822) 3 Brod d. Bing 
222 Statutesof limitation are definite rules of lawgiving to the population 
for whom those laws have been framed a guarantee that after the lapse 
of a certain period they may rest in peace and rely upon titles or other 
rights which they have acquired — Rnm^iwaR v Ckand Mai, 10 All 587 
(595) The object of the Act is not to create or define causes of action 
but simply to prescribe the period within which existing rights can be 
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enforced in Courts of law — Suryamant v Kahkanla 28 Cal 37 {46) 
Jiv% V Ramji 3 Bom 207 Bittda v Kaunsilia 13 AH 12G (142) The 
principle of the Act is not to enable suits to be brought within certain periods 
but to forbid them from being brought after periods each of which starts 
from some definite event — Hurry Upetdra 24 Cal 1 at p 7 

{P C ) The intention of the law of limitation is not to give a right 
where there is not one but to interpose a bar after a certain penod to a 
suit to enforce an existing nght — per Sir Richard Couch m Hurrynath 

V Mothoor 21 Cal 8 iS (P C) Ram Narain v Barkandt 12 O X- J 
77 A 1 R 1925 Oudh 400 See also Kahtharan v Sukhoda 20 C W 
N 53 Khunmlalv Goimd 15 C \\ N 545 (P C) Kutneda v Asulosh 
17 C \V \ 5 The Limitation Act merely prescribes a penod for the 
institution of a suit and does not of itself create an obligation to sue 
where none existed — Narayanan v Lakshtnanati 39 Mad 456 (458) 

2 Construction — The Act of Limitation being an Act which tahes 
away or restricts the nght to take legal proceedings must when its Ian 
guage IS ambiguous be construed strictly t e in favour of the right to 
proceed — Umiaj/iaH/ar v Chhotalal i Bom 19 New Fleming v Kes 
sowjt 9 Bom 373 BalvanI V Secretary of Slate 29 Bom 480 Vetkanna 

V Venkaia Knshwayja 41 Mad t8 33 M L J 35 41 Ind Cas 807 

Sundar v 5a/ig Rem 26 P R 1911 9 Ind Cas 300 (F B) Deutsche 
Astaitsehe Bank v Hiralal 47 Ind Cas 122 (Cal ) This is also the law 
m England where it has been established by a balance of authonty that 
statutes of limitation must be construed strictly against their operation 
No right or remedy is to be regarded as barred unless it is clearly shown 
to be shut out by the enactment— Afur/t^Aur v Mttlu ii N L R 18 27 
Ind Cas 933 here the interpretation sought to be put upon the techni 
cal words of a Statute like the Limitation Act 1$ arrived at by implication 
and inference the Court ought not to adopt a construction which has a 
restnetmg and penalising operation unless it isdnvento do so by the 
irresistible force of language — Abdul Kartm v Zslamunmssa 38 All 
339 (343) Mating Tha v Ma Pyu U B R (1918) ist Qr 79 The pro 
visions of this Act must not be extended to cases which are not stnctly 
within the enactment whilst exceptions or exemptions from its operations 
are to be construed liberally — Roddan v Morley i DeG and J 1 (23) 
Poorna v 25 Cal 496 

The Act ought to receive such a construction as the language in its 
plain meaning imports — Luchmee v Runjeel •*0 W R 375 377 (P C) 
It should not be so interpreted as to restrict nghts unless it is clear that 
the Legislature intended that this should be done — Jogeshur v Ghana 
iJiom 5 C %V N 35G neither should it he so interpreted as to include 
cases not falling within the strict meaning of the words used— /n rc 
Ratnshankar 3C L R Parashramv Rahhina 13 Bom 299 

In certain Allahabad cases however Mahmood J is of opinion that 
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statutes of limitation must be construed stnctly in fas our of their opera- 
tion 1 1 , against the nght to tabc legal proceedings — Mavgu v. Kandhat, 
8 All 473 (4S4). Statutes of limitation are statutes of repose, and they 
should be administered not in a \anable manner but as stnctly as possible 
in order to strengthen the repose at ahich they aim The rule of limitation 
IS not to be administered as a lax system to be modified, saned or fluctua- 
ting according to the indnidnal mcws or ssislies of the Judge — Patnjiuan 
s CKard Mai, 10 All 587 (595. 59<») The statutes of limitation arc 
intended to check tendency of ddatonness, and such statutes must hate 
stnet operation These statutes have been called statutes of repose, 
but the moment they are allowed to be slackly dealt with, they cease 
to be statutes of repose and frustrate the very object which they aim at 
— Jag Lai \ liar Narain, 10 All 514 (529) 

The construction of Acts not in patt maierta with the Limitation Act 
(eg the Court Fees Act) cannot be called in aid of the construction of 
the Limitation Act— Z)jy arAund s Hemchand, 4 Bom 315, 526 (P B); 
Assan \ Pathumma, 22 Mad 494 (502) 

The various articles dealing with a \anety of particular cases should 
be so construed as to make them harmonious and consisteat— 5afi Prasad 
V Jogtsh.it Cal 63i (P B). 8C W N 476, Amme Paham v Zta Ak^ 
med, 13 All 262, 2S4 (P B ) The language of the third column of the 
first schedule should be so interpreted as to cany out the true intention 
of the legislature, that is to say, by dating the cause of action from a date 
when the remedy is available to the party — MmhukoTahkat v Madar 
Ammal, 43 Mad 183, 213 (F 6) 

3 Which Law applicable —The law of limitation applicable to a 
suit or proceeding is the law in force at the date of institution of the suit 
or proceeding, unless there is a distinct provision to the contrary— Lc/a 
Sont Ram v Kanhatya, 35 All 227 (PC), Btgam Sullan v. Sarvt Begum, 
48 All 121, 23 A L J 977, AIR 1926 All 93 Narendra v Upendra, 
21 Ind Cas 113 (Cal ) , Btstpeswar v Imamuddt, 29 Ind Cas 833 (Cal ) . 
Dudhu V Hafis, 16 C L J 274 , Gttrupadapa v Vtrabkadrapa, 7 Bom 
459 . Mohesh v Busunt, 6 Cal 340 Thus, a suit brought m 1904 on a 
mortgage executed in 1870 wrould be governed by the Limitation Act of 
1877. not by the Act of 1859 — Lala Sont Ram v Kanhaiya, 35 All 227 
(PC) If an ex parte decree is passed when the Act of 1877 is in force, 
and the application for setting aside the decree is made when the Act of 
1908 comes into operation, the application would be governed by the 
latter Act — Jta Btbi v Ilakt, 37 All 597 Monokar v Sadiqa, loi P R. 
1916, Zatbunnissa v Gkulam Patetna, 70 P L R 19**. 10 Ind Cas 
823 If a sale takes place before 1908, and an application to set aside the 
sale (Art. 16O) is made after the passing of the Limitation Act of 1908, 
it will be governed by the new Act — Rat htshon v. Muhunda, 15 C W. 

N 965. 
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4 Effect of amendment or change —■Rtlrosptciwt effect .—The la^^ 
of limitation is not always a law of procedure, that is to say, a purely 
adjective law, for amongst its other consequences it has the creation of 
rights by prescription and if those rights have vested m indmduah 
under one law of limitation they cannot be divested by the introduction 
of a new law of limitation, or by an amendment in the law — Cajanan \ 
XVamatt, I2 Bom L R 88i . Moro v Balap, ig Bom 809 (814) The 
repeal of a Statute or other legislative enactment cannot, without express 
words or dear impUcation to that effect m the repealing Act. take away 
a right acquired under the repealed statute or other enactment while it 
was in force— SifiJraw v Khanderav, i Bom 286, FailKarimv Atinada 
14 C W N 845 (cited under sec 6) , Sahtb Dad v Bahmat.go'P R 1904 
(F B ) In other words a statute should not be so construed as to have 
a relratpectwe effect When the retrospective application of a statute of 
limitation would destroy vested nghts or infiict such hardship or injustice 
as could not have been within the contemplation of the Legislature, the 
statute IS not, any more than any other law, to be construed retrospec 
tivcly— /ffcwsJiaf6^a» v Kahhat, 6 Bom 26, In re Ra'antt Kahanp,2 
Bom 148, Behary V Gcbardhan 9 Cal 446. Copeswarv Jxban Chandra, 
41 Cal XX2S (SB), lehkaram v Govind Ram, 5 Bom 653 , Ram DtUa 
V Tehlu, 4 P R 1902 Ramaknshna v Subbaraya, 38 Mad loi, 24 M 
L ] 54, x8 lad Cas 64 Rajah Pttlapur v Gant VruAafa, 39 Mad 645, 
29 M L } I 30 Ind Cas 94 (T B) Where a section does not merely 
affect procedure but beginning with procedure it gees to the nghi such 
Section cannot have a retrospective effect— .pafmahi>t v C>anesA, 31 Bom 
C30 

Similarly, a suit or application which has been already barred by the 
old Act cannot be revived by the new one — Jia Stngh v Sttrya, 31 All 
493 Khunntlalv Govtnda. 33 All 356 (PC), Mohesh v Taruck, 20 
Cal 487 (PC) Shumbhoona'h v CurKcAurti, 5 Cal 894 , ^HfSiKg v 
HuTryhur 5 Cal 897 Jagamba v Ram CAandro. 31 Cal 314 , Vtnayah 
v Balajt 4 Bom 230, Dharma v Gomnd. 8 Bom 99 , Ufaliomed Afefidi 

V Sahtnabat, 37 Bom 393 Appasant* v Snbramanya, 12 Mad 26 (PC), 
Teka v Sohnu 39 P R 1901 , Khan v Haktm, 97 P R 1905 ; Raman 

V Chophan 23 >1 L J 753 Somasuniaratn PaiXAifinga, 40 Mad 846, 
41 Ind Cas 546 So also, a judgment or decree which had become un 
enforceable by lapse o! time before the passing of the present Act cannot 
be rcMved or made effective by any retrospective operation of this Act 
— 5 ueAi>i<frav Maharaj Bahadur, Cal 203 (2x4), 26 C W N 839 P C 

It should be noted in this connection that section 2 o! the Limitation 
Act of 1877 conUined a provision that "Nothing herein contained sJiaJJ 
be deemed to affect any title acquired or to reiuvc any nght to sue barred 
under the Limitation Act. 1871 " But this clause has been omitted in the 
Act of 1908. in Men of a similar provision existing m the General Clauses 
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Act. S«ctioa G of the General Clauses Act (X of 1897) p^o\^des that the 
repeal of any enactment “shall not rcM\e anj thing not in force or existing 
at the time of the repeal or affect any nght, pnvitege, obligation or liability 
acquired, accrued or incurred under any enactment so repealed 

5 Pendmj proceedings — Since the law of limitation applicable to 

a suit or proceeding is the law m force at the «late of institution of the 
suit (see 35 All 227 abo\e] and since a statute has no retrospective effect, 
It follows that any change la the liw of limitation during the pindency 
of a suit does not aSect the proceedings A suit is gosemed by the pro* 
MMons of the statute of limitation in force at the time of its institution 
and not by those of a subsequent statute coming into o]ieration dtinng its 
pendency— tfaufd v CAoba Sandari, IQ C I J 187 , i7iim Ditto 

\ Tektu, 4 P It 1902 

6 Applicability of sections and articles — ^The applicability of parti- 
cular sections of the Limitation Act ought to be detennioed by the character 
of the thing sued for, and not by the status, race, character or religion 
of the parties — fii<leAja>i^;i v Dessat.ttW It 178 (P C) 

AVhen there are two articles which may possibly govern a case, the 
one more general and the other mote pattieular and specific, the latter 
ought to be appbed — Sharoop v Jeggesjur, 26 Cal 364 (P B ) , ^fangu 
V DoHitn, 25 Cal 692 {695. G99) . Mumeipat Doard \ Cofdall 26 All 
482 : Madrot Steam t^amgahon v ShaUmor Works, 42 Cal 85 . Narmada‘ 
bai V Dhahafushankar, 26 Bom 430. ffogoha v Madkelola. 4 N L R 
^9,TefaLilv ^fotnuddnt, 4 Vit 448 AIR 1925 Pat 765 

But if two articles limiting the penod for bnngmg the suit are wide 
enough to include the same cause of action, and neither of them can be 
said to apply more specifically than the other, that which keeps alive rather 
than that which bars the nght to sue should generally, and apart from other 
equitable considerations be preferred — Tofa Lai v Moiuuddxti, (supra) 

7 " Suits” — ^The Limitation Act Is applicable to suits brought by 
the plaintiff . it does not apply to a nght set up by the defendant in de- 
fence Adefendantwillnot be precluded from setting up a nght byway 
of defence, even If he could not have done so as plaintiff by way of substan- 
tial claim — Deodhan v Dayanand, 33 lad Cas 610 (Cal ) , Se kuram v 
Chkota Raja, (1917) M W. N 327, Srt AnrAan v ^aiAmiro, to C AV 
N 959 (P C). Akbar V Raghunandan, 57 Ind Cas 348 (Lah ) , Ven- 
kataehalapalht V Robert Fsseker, HUd 444 , Lahshmi Dass v Rup 
haul, 30 Mad 169 (F B ) , Rajagopatan v SiiAramanta, (1919) M W N 
lld’.Meketbanv Ragkunath.^O L J 768.49 Ind Cas 113. Raisunntssa 
V. iTorau/ar, 29 O C ii8. X3O L J lo, A I R I92d Oudh 228 Mahadev 
V. SaioiAiv. 45 Bom 43 But where a suit by the defendant would have 
been barred under sec 26 or 28, the defendant cannot set up his nght 
by way of defence — il/aAadn v SaiasAiv, 45 Bom 45, 22 Bom L. R 1082, 
59 lad. Cas 118 
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8. Certain applications — It aliould be noticed that this Act does not 
provide for all kinds of applications to Court, but is limited to certain 
applications mentioned in the ist schedule. The follo\ving applications 
arc not covered bp this Act — 

(i) An application for a certificate to collect the debts due to the 
estate of a deceased person — Janaki v Kesavalu, 8 Mad 307 , (2) an 
appication for probate — In re Ishan Chandra Jloy, 6 Cal 707, Bat 
Manikbat v Manehjt, 7 Bora 213 , GRa«<iffiuMu v Vana 17 Mad 379 . 
(3) an application for letters of administration — J{asht Chundra v Gopt- 
hrishna, 19 Cal ^8 Bai Matitkbat v Manekjt, 7 Bom 213 , (4) an appli- 
cation under the Rehgious Endowments Act, or an application for 
the appointment of new trustees — Janakt V J{asnalu, 8 Mad 207 
{5) an application to a Court to exercise the functions of a mmistenal 
character— Ap/fljfl v Ilamasamt, 4 Mad 172 , Vtt^al v Vtikoji, 6 Bom 
386 , Moalla Caxstm v Mootla tibdul, 8 h B B 422 (6) an application 
to a Court to do what the Court is bound to do and has no discretion to 
refuse to do— Darbo v Ke$ho, 9 AH 364 . Bahjt v Kushaba, 30 Bom 
413 AfadAa6mo»i» v Lambert. 37 Cal 796 Media Casstm v Moolla 
Abdul, 8 L B R 422, 33 Ind Cas 930 as for e’tample. an application 
to a Court to pass judgment according to an award*— Iswardas v Dosibat, 
7 Bom 316 . or an application for a certificate of sale bp a purchaser of 
land at a Court aaie—Devtda$ v Pirjada, 8 Bom 377 , h^lasa v i?ai»a 
sami. 4 Mad 172 Sec notes under Art i8i 

9 Criminal Proceedings —The Limitation Act does not apply to 
criminal proceedings unless it is made applicable to them by express pro 
\ision$— Queen V Ameeroddeen, R 25 (Cr), J?ii«« v Naseshappa, 
10 Bom 543 (54O) . Queen Empress v Ajuihia Singh, 10 All 350 , In 
the matter 0/ Atfju, ii Mad 332 Thus, an application for sanction under 
Sec 193 of the Cnm P Code was not governed by any rule of limitation 
—~Queen‘Etitpress v Ajudhta Stngh, 10 All 350 , Queen v Nageshappa, 
20 Bom. 343 Act Xin of 1859 (Workmen's Breach of Contract) being 
a penal enactment, the lamitation Act 15 no bar to a claim under Sec 2 
of that Act to recover an advance made to a labourer— In the mailer oj 
KilM, II Mad 332 Certain criminal appcal'i arc specially provided for 
in Articles 250, 150A, 154, 155 and X57 



PART I. 


Preliminary. 

Short title extent 1 (*) Tilts Act may bo called the 

and commencement Indian Limitation Act, 1908 

{2) It extends to the whole of Bntish India; and 

{3) This section and section 31 shall come into force at once 
The rest of this Act shall come into force on the first day of 
January, 1909 

JO British India — This Act ipphes to the Agent’s Court at Aden 
which IS included m the Domba> Presidency, and to non regulation Pro- 
\inces and the scheduled Districts — Q E v Cheria Koya, 13 Wad 353 
(360) This Act does not apply to Laccadive Islands — Ahmed Ko^a 
\ Atjamma, 47 llail 419 93 Ind Cas 34I.A I R ipjdWad 63; 

Native States do not form part of British India and this Act xs not 
intended to apply to them although many of those States have adopted 
this Act See also Note 13 under sec J 

2 In this Act, unless there is anything 

Definitions repugnant m the subject or context,— 

(1) "applicant ' includes any person from or through whom 
an applicant derives his right to apply 

(2) ‘ bill of exchange" includes a hundi and a cheque • 

(3) "bond ’ Includes any instrument whereby a person obliges 
himself to pay money to another, on condition that the obhga- 
tion shall be void if a specified act is performed, or is not per- 
formed, as the case may be 

{4) "defendant” includes any person from or through whom 
a defendant derives lus habihty to be sued • 

(5) "easement” includes a nght not arising from contract, 
by which one person is entitled to remove and appropriate for his 
o%vn profit any part of the soil belonging to another or anything 
growing in, attached to, or subsistmg upon, the land of another 

(6) "foreign country” means any country other than Bntish 
India 
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(7) "good faith” ; nothing shall be deemed to be done in good 
faith which is not done wth due care and attention : 

(8) "plaintiff” includes any person from or through whom 
a plamtiff denves his nght to sue: 

(9) "promissory note” means any instrument whereby the 
maVer engages absolutely to pay a specified sum of money to ano- 
ther at a time therein Umited, or on demand, or at sight : 

(10) "suit” does not mclude an appeal or an application : 
and 

(11) "trustee” does not include a benamidar, a mortgagee 
remaining in possession after the mortgage has been satisfied, 
or a ivrong doer in possession without title. 

'Includes' • — ^Thc use of this uord shons that the definition is not 
exhaustive, but enumerativc only Where the definition is intended to 
be exhaustive, the word 'lOeaDs' js used — Empress v Ramanuja^ya, 

2 Mad 5 (7) , Bahanlrao v Purshotam. 9 B H C R 99 (m6) 

JoA 'Bend' — The defiai^on is the same as that gvvta in Sec « (5) 
ol the Indian Stamp Act II of 1899 

^^be^c 40 maonds of wheat were advanced to the defendants who 
agreed in wnting to repay the same with interest m kind, held that the 
instnifflcnt was a bond within the meaning of this section, and not a mere 
agreement— U'tfiAaaa v Karim Daksh, 6 Lah 276, 86 Ind Cas 844, 
AIK 1915 Lah 415 

XX. Defendant,' 'from or through' —Adverse possession of a defen- 
dant may be added to the previous adverse possession of the widow by 
whom the defendant was adopted, as the defendant derived his liability 
to be sued from the widow and thus brought himself within the definition 
ol a "defendant" as provided by this section — Padajirav v Ramrai, 13 
Dom 160 (163) So also, adverse possession by the defendant of the 
office of arc/iaka may be supplemented by the previous adv ersc possession 
of his predecessor in office— ArirAnasirami v Veerasitatni, 3b M L J. 
93, 49 Ind Cas 393 Adverse possession of the defendant may bi su]>> 
plcmented by the previous adverse possession ol the judgment-debtor 
from whom the defendant purchased, and may be pleaded in a suit by the 
auction purchaser under see 331 of the C P C of i88j (rr. 99 and 103, 
Order XXI of the Code ol 1908)— v, Ramchandra, 18 Bom 37 
\ son m a Mitaksbara family acquires an interest by devolution, as soon 
as he IS born, in the property vested rn his father and other members of 
the family, and thus he denves hrs habdity to be sued horn or through 
his father and those members and to be impleaded as a defendant in a 
•ml against the family property— //am Prasad v. Sovtendra, I Pat. 300 
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(5:1) 3 P L T 709 \ I n 19 , Pat 450 \ purchaser at an auction 

ulc acquires the nght title and interest of the judgment debtor and 
In snrtuc of that is put in possession bj reivm of which he becomes liable 
to be sued b} the true owner He therefore dentes such liability within 
the contemplation of ll n section from or through the judgment debtor 
— ffi t hajt fkm'ii 1 6 Horn X97 

A ikar which was found to be reformation >» sifii of flic plaintiff s land 
was occupied for some je >rs I j Gosemment It was then claimed bj the 
defendants as their propertt and Goternmrnt made over po session to 
them On plaintiS s suing to recover possession the defendants pleaded 
iinitation and to make out their plea claimed to tack on to their own 
occupation the period of Governments possession Held thit the dc 
fendants did not derive liability lobe sued from or Ihrougli the Covemment 
but on the other hand they 1 ad claimed against the Government and had 
recovered the land from the Covemment the) therefore could not tack 
the penod of Governments possession to their own'— Hasan <1 J^uinar 
V 5e<rrfao e/ Stale 44 Cal 838 S74 (P C) *i C W b 642 13 A L J, 
39S ijliom L H 480 3. M I. J 303 

H Easement —The definition of easement given in this section 
shall not appl) to those places where the Casements Act applies vtt 
— Madras the Central Provinces Coorg Bombay the N M Provinces 
and Oudh See Casements Act (V of 188 ) Sec 3 In those places 
the following definition as given in Sec 4 of the Easements Act will be 
adopted — An easement is a ngbt which the owner or occupier of certain 
land possesses as such for the beneficul enjoyment of that land to do 
and continue to do something or to prevent and continue to prevent 
something being done in or upon or in respect of certain other land 
not his own 

Sec notes under Sec xfi 

13 Foreign country — Aden the Andaman and Nicobar Islands 
Ajmere and 3Iarwara in Itajputana are declared by Acts XIV and XV 
of 1874 to be parts of Sntish India So also the Cantonment of Wadhwan 
m Kathiawar — Ttiecampanachand v D B &. C 1 By Co, 9 Bom 

244 

The Native States arc outside British India So is the territory of 
Mayurfalianj — hmpress v Keshub 8 Cal 985 (P B ) so is the Bntish 
Cantonment of Secunderabad— Hossain Aliv Abtd Ah at Cal 177 
as also the Tributary Mehals of Onssa — Baton Mahanti v Khatoo 29 
Cal 400 and the Colony of Mauntius — Kasim v 7ru/ ag Cal 509 (51C) 
so also the Laccadive Islands — Ahmad Koya v Atsamma 49 Ajad 419 
93 lud Cas 34r All? 19^6 Had 657 

Good Faith — The definition is almost the same as that given in sec 
5i of the Indian Ptnal Code 

14 Plaintiff— from or through — A slanom according to the 
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tomary law of Walabar is desceadible from one slanom bolder to another 
in a pecnhar line of succession and each successive holder is iti the same 
position as an ordinary heir succeeding on intestacy Slanom holders 
therefore derive their title to sue from or through their immediate pre 
decessors ivithm the meaning of this clause — Rajah of Palghat v Rama 
t tnni 41 Mad 4 33 M L ] 26 42 Tnd Cas 22 

But a ghaiwal does not claim through a previous ghatwal within the 
meaning of this clause even though the latter may be the father of the 
former — Prosanna ht lar v Snkaul 40 Cal 173 17 C W N 139 lO 
Incl Cas 365 

A reversioner claiming an estate under the Hindu law does not claim 
from or through the widow in whom the estate vested at the death of the 
last male holder— Zawfeasitm v Ragata 13 Mad 512 Therefore ad 
verse possession against the i ndow does not necessarily bar the reversioners 
also Sec this subject discussed under Article 141 

\ trustee of an endowment derives his title from or through the trustee 
preceding him — CnanasamfcAawrfAa v leluPardarat 23 Mad 271 (280 
281] But one of several joint tenants does not claim from or througl 
a deceased joint tenant because when one of the joint tenants dies no 
one claims anything under him as there is no transmission of interest— 
ilicKardsett v Vo t g L R 6 Ch 478 cited m Bhogifal v Awrsla Laf 
17 Bom 173 (178) And where there are several reversioners entitled 
successively under the Hindu Law to an estate held by a Hindu widow 
no one of them claims through or derives his title from another but each 
demestitlelromthclastlullewmeT— bAagnanlov Suhh% 22AII 33(1 11 ) 
If therefore the nght of the nearest reversioner to contest an alienation 
by tl c widow is allowed to be barred by limitation as against him it will 
not bar the similar ri(,ht3 of the remoter reversioners See note'* under 
\rlicle Hi 

15 Promissory Note — Compare this definition with that given m 
Sec 4 of the Negotiable Instruments Act XXVI of 1881 \ promissory 

note IS an instrument in wnting (not being a banknote or a currency note) 
containing an unconditional undertaking signed by the maker to pay 
a certain sum of money only to or to the order of a certain person or 
to the bearer of the instrument 

x6 Suit — \ suit must begin with a plaint Therefore a proceeding 
under See -’44 of tbc Cinl P Code 1881 (Sec 47 of the Code of 1908) Is 
not a suit — Venkalachandrappa v Vetkalarama 22 Mad 256 (258) 

The wor I suit m this Act docs not include an appeal or an appl cation 
Thus It docs not inclu tc an appeal in a divorce suit — A v B 22 Bom 
fij Nor does It include an apjlication under the Indian Companies 
\ct See .14 — Cotmtfl v ifimafiiya Bank 18 \ll 12 
Trustee —See notes under sec 10 



PART 11 

Limitatios of Suits Appeals asd Applicatiovs 


3 Subject to tbc pro\*isions contained m sections 4 to 25 
(mclusixc). excry suit instituted, appeal 

HuTTiissal of swti ' ... , , ^ , 

rtc instituted etc preferred and application made after the 
tation^*”"^ ^ penod of limitation presenbed therefor 

b) the first schedule shall be dismissed, 
although limitation has not been set up as a defence 

£x/ilattation — suit is instituted m ordinary eases when the 
plaint IS presented to the proper officer in the ease of a pauper, 
when his application for leave to sue as a pauper is made , and, 
in the ease of a claim against a company winch is being wound 
up by the Court when the claimant first sends in his claim to the 
official hquidator 

x6A Sp«eul or loeil Uwi —By section 39 (2} as amended by the 
Limitation \mcodmcnt Net of 1922 this section has been made applicable 
to special or local laws 

x? Gorernment —Even the Coxemment is not eotitled to an ex 
empuon from the provisions of the Limitation Act — Appa^a v CoUtetor, 
4 Mad 133 

18 Custom — No custom will be allowed to ovemde the positive 
prescnptions of the Limitation ScX—MohaHhl v Amratlal 3 Bom 174 

19 Agreement of parties — ^The parties cannot by consent or agree 

ment extend or alter the penod of limitation — I\rtsio Kontiil v Hureg 
5 tr<f<Jr 13 XV R 44 (r B ) Lalla Ram Sahoy v Dodraj 20 W R 395 
Nobam V Dhon 5 Cal 820 liaroda Spinning end \yeavtng Co v Satya 
larayan Marine and Fire Insurance Co 38 Bom 344 Ji/etra Mohan 
V Mohim 18 Ind Cas 595 Mtdnapur ZemtHdaryv Deputy Cotnniissiotier 
3P L J 132 44 Ind Cas 370 soalso tbc parties cannot u'aive the statute 
or contract themselves out of the law of limitation in this country For 
It IS well settled that there can be no estoppel against an Act of the Legis 
lature An agreement by a person against whom a cause of action has 
arisen that he would not take advantage of the law of hmitation is in 
effective — SifAara»«a v Jinshnasamt 38 Mad 374 (381) 23 M L J 

264 21 Ind Cas 24 Thissection placesitbeyond tbepower of the Judge, 
as well as beyond the power of the defendant to ignore or waive the 

of Iimitatioa— A/fl»gA» v Kandhat 8 All 475 Samuel v Improvetr * 
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Trust, 26 O C 324 73 Ind Cas 127 A covenant not to raise the 
plea of limitation m case a suit has to be filed, is inoperative and invalid, 
since its effect is to defeat the provisions of this Act, and as such falls 
within section 23 of the Contract Act — Itamamurtht v Gopayya 40 Mid 
701 Sitharama v KrisJinasami, 38 Mad 374 Such a covenant will not 
prevent the Court from interfering and dismissing the suit — Chalurbhuj 
V Muhammad Habib, n Ind Cas 36 (Pat) 

So also, the parties cannot agree to postpone the period of limitation 
— Ramamurlhiv Gopayya, i,l»d 701 

20 Consent of parties — ^Thc consent of parties cannot give a Court 
jurisdiction to hear an appeal when the same has been presented beyond 
the time prescribed by the Limitation Act — Debt v Mulhu 1894 A W 
N 79 

21 Onus of proof — This section compels the Court to dismiss the 
suit, if it is time barred, although the defence of hmitabon has not been set 
up and the plaintiff must show that his suit has been instituted wathin the 
period of limitation, or that there are circumstances which take his case 
out of the ordinary period of bmitation — Mahomed Arsad v Eahoob, 24 
W R tSi The plaintiff must on bis own allegations be able to show 
that hts suit IS within time be cannot be allowed to adopt any allegations 
of the defendant in order to show that his claim is not barred— Mansa 

Ram V Behan 6 P R 1912 But if the plaintiff proves his case and 
tlie defendant sets up the defence of limitation the defendant must plead 
It and show that the claim is barred — Radha Prasad v Dhajan, 7 All 
<177 (6S0) If the defendant asserts that a shorter period apphes, then 
the burden lies on the defendant to prove the circumstances which bring 
the suit withm the shorter period — Mohan Stngh v Henry Gander, 7 
liom 47S If when the plaintiff proves his case (m a suit to recover inone> 
on a bond) it appears from the facts that the debt accrued at a date 
earlier than the period of limitation, and the defendant has set up the 
plea of limitation in that case the defendant will be entitled to judgment 
^ Radha Prasad v Dhajan. (supra) 

So also, this section compels the Appellate Court to dismiss a time* 
barred appeal although the respondent has not taken the objection ; aud 
it lies upon the appellant to prove affimatively that the appeal has been 
presented m proper time — Ramey y Drovghlon, so Ca\ 638 

22 Suit Instituted — A suit should be taken as instituted on the da) 
on which the plaint is presented it does not matter, if it be not accepted 
on that day. therefore where a plaint is presented within the period of 
limitation with insuffiuent Court fee. and time is given by the Court to 
make good the deficiency, the suit is not barred by limitation if the defi 
ciency is supplied within the period fiawi by the Court, though after the 
limitation peno.1 had expired lor the purposes of limitation, the date 
of presentation of the plaint and not the date on which the requisite Court- 
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fees »Te sab<«juenlJ> put in, ahonld be deemed to be the date of institution 
of X TOlt-~/ 7 «; AiUeri ^ \tedan Mchxti 31 Cal 75 Su«M</ra humtir 
\ fitiija 37 Cal St4 , lluniMttny NatmudJin 30 Cal 41 t/et< % 
Ckkatn, tg Cal 7^ . D^fftidtrxm \ Taha, 27 Bom 330 Iia"t Da}al \ 
SkffSirfA, 45 All 3i^.2iA L.J 3S7, A I R 1923 All 538 Cavaranga 
\ 32 Mad 303 T B (o\emi!ing I en*<i/4r<ima>-3a v hrtsh 

nay^a 30 Mad 319), .dtsan \ PatAumma, 22 Mad 494 , i/ar> v Ahbnr 
39 Ml 749 (F. B), Gaya Lmix O/ftet Ld v Awadh Behan i B L J 
420, Tara S%ifgh \ AfuAawtmai. 74 P R 1903. Saif Ah v Fatu} htlhdi, 
123 P R 1907 : Jharda Khan \ Bahadur Ah. 3 P R 1893 

Compare see 149 of the C P Code (190S) and sec 28 of the Court 
Fees Act 

[But it has been held in certain other Allahabad cases that a suit can 
not be said to be instituted by the presentation of a plaint which bears 
insuffiaent Court fee. and the date on which It is re presented mth pro- 
per stamps IS the date of institution of the suit . therefore, if at the time 
when the defiaency in Court fee stamps is made good the period of hmita 
tion has expired the suit must be dismissed as barred— v 
JagTam,»j\]\ 411 , Bam Tahatv BAu^ri. 28 All 310. B»r;av PtsAerAar, 
24 All siS, Jatnh v paehu, 15 All 65 at p 70 (T D) Even if the 
Jodge fixes a time tor the payment of the deficient Court tec, it must bo a 
time within the penod of limitation— Jatnli v Baehu, i j All Sfi (T B ) 
htuhammed Ahmed v Afuhammad Srrajuddtn, 23 All 4^3 But these 
ruhags have been disapprosed of in 29 All 749 (F B ) } 

Similarly, when a plalot U returned and ordered to be amended within 
a time fixed by the Court, it is the date of the onginal presentation of the 
plaint, and not the date of the subsequent presentation after amendment 
that IS deemed to be the date of institution of the suit—Burga^ir % Kollu, 
to Ind Cas jSi . Patel fifafallal v Pai Parson 19 Bom 32o,5Afo Partab 
V Gkolam, 3 All S75 , Bam ImI v Harrison 2 All 832, Jagannalh v 
Lalman, i All 2(3o 

If a plaint has been insufficiently stamped at its presentation, and the 
deficiency is supplied after the expiration of the penod of limitation, and 
after expiry of the time fixed by the Court for the supply of the defiaent 
stamps »t will be liable to rejection and the suit will be considered barred 
—Brahmomoyiv Andi St 27 Cal 376 

Where a wholly unstamped (and not merely insufficiently stamped) 
plaint was filed on the last day of Imutation and the Court accepted it 
and ordered the plamtiflf to file stamps the next day, which the plaintiil 
did held that the suit was time barred the plaint being considered as 
presented on the day on which the stamps were put la — Partab Smgh v 
^irAun Dyal, 1890 P R 130 

Where a suit was by two pfuntifls, but the plaint being signed by 
one alone it was returned for the signature of the other, and the same 
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wus re presented after the penod of Jimitation allowed for the suit, held 
that the suit was barred — Vellappa v Subrahmantnn ■'6 M L J 494 
23 Ind Cas 431 

Where a plaint presented within time was returned to the plaintiff 
after issue of summonses the defendants not having been found for being 
re presente I when the whereabouts of the defendants could be found the 
suit would be in time though when the plaint was re presented the point 
of limitation had expired — Tortdtasv Pir Sahhsh 22 P R 1887 

Where a plaint presented in time to the proper Court was returned by 
that Court to be presented to the Court deputed to try the suit and was 
re-prcscnted to the Court deputed at a time when the penod presenbed 
had already expired the suit should not be dismissed The pnnciple is 
that when a plamt is presented to the proper Court which makes it oaer 
for disposal to a subordinate Court the date of the suit is the date of 
onginal presentation and the fact that the Court improperly returned the 
plaint to the plaintiff for presentation to the subordinate Court instead of 
itself fonvardmg it direct to such Court does not affect the question of 
limitation— Thandt Pain v Mahdta 7 P R 1895 

propet preunlation —The plaint must be presented to an ofScer 
authorised to rcceiveit otherwise there is no proper presentation and the 
suit IS not instituted— Re; CAwinferv Cocgul Cope 18 W R 172 Thus 
where a plaint was presented to a harhun left la charge of the Court during 
vacation it was held that such presentation was }nv&l\d^ ^fandavatlabh 
V Alhbhat 6B H C R A C 254 A despatch iy is not presents 
tion to the proper officer of the Court but if such a plaint is accepted and 
the party afterwards appears and takes out the necessary processes under 
the Court s orders within the period of limitation it may be held that the 
institution was not bad— Sani«rii»<ira;a«a V Hunja^a 8 Mad 412 (413) 
SiU agatmt minor — A suit against a minor is instituted when the 
plamt IS filed not when a guardian ad Mem for him is appointed — Khein 
haranv liar D^yal 4 All 37 Jmamiy 5oififa» rg p R rqoi 

23 Appeal preferred — In cases of oppeals too a conflict of opinion 
exists as to whether an appeal should be treated as preferred on the day 
on which it is first presented or on the subsequent date on which it is 
presented after putting 10 of proper stamps According to some cases, 
the date of the original presentation of the memorandum of Appeal and 
not the date on which it Is re presented after supply of deficit stamps is 
deemcil to bethcdateoffhngof the appeal — Pateka Sohebv Sub ColUclor, 
15 Mad 78 while in J v hxshore Mohan 19 Cal 747 and 

Balfiaranv Covind 12 All '*9 (F B) Uhas been held that a memorandum 
of appeal not properly stamped when presented cannot be treated as 
having been prelcrred within tbe meaning ol this section of the Limitation 
Act Tlie Patna High Court I kewisr bolds that If an appellant deliberate!) 
without an> excusable ground and to suit bis own con>cnicnce pays on J js 
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appeal in«u'’^aent Conrt fee the Court is not bound to accept the appeal 
and pi\e the appellant time to maVe s<xxl dcfcienc) , c\cn assuming 
that the Court has power to tecche such appeal and allow lime for the 
de^aenc> to be maxle fTeiod >t wouU be exercising its discretion in an 
onrcavinablc manner if it were to do so — ^aw Sa\ay \ Lachnt Aora^an 
3 r U J 74 

7Vo/>rr pTttrrli ion o/ — \ii appeal is said to be preferred 

when It IS presented in accordance with sec 541 of the C P Cotic 1882 
{O \.LI r I of the Code of 1908) ie b) a proper person to the proper 
Court— Awnisr s Ckund/t \Mun iC Cal 350 

Presentation of an appeal without a cop> of the decree appealed from 

15 not a proper fling of the appeal — tfasum v Madan 1911 P W It 
8 Balkatanx Connd \atk ta All 129 (P P) Chamila v Atnir hhaii 

16 All 77 Akhar Att \ Ratn Ckand 53 P R 18S7 AiXa/ v Ithttar 
I47 P R 1879 C \ C ■•2 P R 1903 UAtfg Singh v Jhonda Singh 
7 P R 1879 But a copy of the decree of the first Court is not required 
to be filed wth the memotandum of a second appeal— Pira/Ai 5i»gA v 

\ enkaUratnanayyan 4 Stad 419 (P D) Ckumhl v Dahyabkai 33 
Bom t4 (T D) 

If a memorandum of appeal is presented to the Bistnet Judge at his 
house after Court hours on the last day of himtation the Judge has juris 
diction to accept it although he is not bound to do ta^Thakur Dm Ram 
V Han Dat 34 All 482 (F B) 

Apptal hy pnsaner -—Presentation of the petition of appeal by a 
pnsoaer in jail to the officer in charge of the jail is equivalent to presenta 
tion to the Court— V Lingaya 9AIad 238 

34 Application made — For the purposes of hnutat on applica 
tions may be made at any time in the day notwithstand ng the rules of 
the Court prescribing certain hours for the receipt of petitions and heanrtg 
of motions — Despuity v Doolttr Ray i C L. R 291 

An application made to the High Court (original side} of Bombay is 
deemed to be made for the purposes of hmitation when the notice of motion 
IS f rst filed in the proper office of the Court and not when the motion is 
made — Venkapatya v Saztrally 47 Dorn 764 (772) 

When an application for execution is defective in certain part culars 
and a supplemental applicat on furnishing such particulars is put 10 
the two may be cons dered as one appl cation put in on the date of the 
first — -MacGrtgOT v Tartni Chuni 14 Cal 124 But it has been held 
by the Allahabad High Court that an tnsuffictenlly stamped appl cation 
for review will be considered as made for the purposes of 1 mitation only 
on the day the deficiency fti stamp is supplied — A/i nro v Cawnpore Munt 
eipat Board 12 All 57 Compare the cases cited at p 13 uiifc as regm-ds 
insufficiently stamped plaints 
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The application must be made to the proper officer, othersvise there 
IS no proper making of application The presentation ol an application 
for review to the Munsartm of the District Court instead of to the 
Judge was held to be improper— Jlfuwro v Caivnpore Muniotpal Board, 
12 All 57 

25 Shall be dismissed'* — ‘Reasons of pubbc policy having dictated 
the enactment of the Law of Limitation, the Indian Legislature has ex* 
pressl> declared that, whether the defence of limitation be pleaded or 
not the Courts whether of first instance or of appeal arc bound to give 
effect to such law The bar of limitation cannot be waived, and suits 
and other proceedings miiiJ be dismissed if brought after the presenbed 
periods of limitation" — U N htitra’s Limitation (5th Edn), p 38 “A 
Law of Limitation and prescription may appear to operate harshly or 
unjustly in particular cases bat where such a law has been adopted by the 
State for reasons which justifj the rule m the majority of cases, it must 
be applied with stringency, and no individual case to which these reasons 
arc inajiplicablo can be excepted from its operation The general good 
of the community requires that even a hard case should not be allowed 
to disturb the law The rule must be enforced even at the nsk of hardship 
to a particular party The Judge cannot on equitable grounds enlarge 
the time allowed by the law, or postpone its operation, or introduce ex* 
eeptions not recogmred by it"— /bi<f, p 248 

It has been held m a Madras case that the obligation cast upon a Court 
to dismiss a suit exists only in cases where it is m a position to dismiss the 
whole suit It does not exist, where the plaintifl’s claim is partially ad- 
mitted by the defendant— A'andusamy v ^nnamafat, 28 Mad C7 But 
the correctness of this decision may be doubted ' 

Tim* barred appeal presented before wrong Court — Where an appeal 
IV filed in the wrong Court and is out of time, the Court Is entitled to dis- 
miss It, and not to return it for presentation to the proper Court in order 
that the Utter may consider the question as to whether the time can be 
extended under Section 3 — Charandasv ^mirAAon, 48 Cal iioatpp 117, 
ii8(P. C),23C W N 289, 57 Ind Cas 60O 

aSA Admitting time*barrcil appeal subject to objections — ^Thc 
practice of admitting a time-barred appeal "subject to objections at the 
heanng" has been condemned by the Pnvy Council in Krtshnasann \ 
Ramajumf, 41 Mad 412.22 c W. N 481, 20 Bom L R 541 and should 
therefore cease See also Talendrajtl v. Gunendrajil, C I J 1 Al-dul 
Kassemv ChaUirlhuj 0 P. L J 444. Ckahirbhuj \ Muhammad llabil . 
34 Ind Cas 36 In the above Pnvy Council case as well as in Shrwiani 

Sundartbaiv Co/lrc/of. 43 Bom. 376 (P C Jtheir Urdships of thcjudicnl 

Committee impressed on the Courts in India the urgent cxpediencv of 
adopting a procedure ^bich •hnuld secure at the stngc of admission the 
final determination (sfter due notice to all parties) of any question of 
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fi-iila’in-} a^ectnc the co'^petenex of tn 7 ® uniter 

‘'ectioi 5 

s6 LmiUtion not pleaited by the defendant — ^TJic proM^ions of 
t*-!* •M-tirn are nandaton and arc to le Riien effect to e%cn though fhe 
p^irt nf Imitation is not rai«ed at all b> the defendant or is raised at 3 late 
i*as:p of the ca»e e ff in second appeal — Palatitni > Mongla 34 Cal 941 
fF n ' ^ee also Dto Na»am \ II ef6 afi CaJ A Court Is Ixiund to 
taVe notice of a question of limitation not spccificsllv raised in the svnttcn 
‘latencnf if nn the facts m the plaint and those found it patently appears 
tl at tt e suit IS barred— /’Aed/j \ PjJmaiatMa, 17 M L T 18, 80 Ind 
Cas liitferiraea ^airjJiii 27 flom L R 1456 AIR l92CIkiin 

51 Csea the fact that the defendant has abandoned the plea cf liimta 
tion in the lower Court does not retiese the Appellate Court of the duty 
of taking notice of the point of limitation iuo tnolu—Ilukam v Skafiab 
Din 1918 P W R 14 44 Ind Cas 890. Kfhal Pen V Ktsbore Chand, 
97 P R roro 8 Ind Cas oyj Put where the suit is not on the face of it 
obaaoustj barred b> Iiraitation the Appellate Court does not exercise 
a «a«e discretion la tailing up the question othiaiUtion on its own initiative 
— Mg Jana \tg Pa ha 3 Rang Co 89 Ind Cas 56 

In Pngland the statutes of limitation may be svaised by the person 
entitled to the benefit thereof therefore if limitation is rot pleaded by the 
def>*nlant the Court svill not of itself tabe notice of the defence But 
this rule applies only to thixe eases where limitation merely bars the 
rcmidv without extinguishing the very right itself and not to cases where 
the ver> nght itself (and not merely the remedy) is barred See Banning 
on Lnnitation, 3rd edition pageio Smlio Sithatamav hruhnatuamy, 
38 Mad 374 at p 380 

27 Plea when can be taken — In the Original Court, if the plea of 
limitation is taken before the issues are fixed, it must, of course be enter- 
tained and decided If it 15 taken by the defendant at a later stage and 
can be decided on the existing issues and on the record as it stands there, 
the Court is bound to take note of it and decide it This rule holds good 
whether the pica has been actually taken or not if the matter has m any 
way come to the notice of the Court But il alter the issues in the case 
have been fixed and the case has proceeded to some length the defendant 
raises the question of limitation and the Court finds that in order to decide 
that question fresh issues of fact have to be gone into and additional 
evidence taken then the Court has the option of refusing to entertain the 
plea \Vhen a case has passed out of the Court of first instance and is 
before a Court of appeal, the rule remains the same and an appellate 
Court IS justified in refusing to entertain a plea of limitation which was 
not taken in the first Court nor in the grounds of appeal in the Apr 
Court but IS urged for the first time in argument in the latter Court, 
the plea for its proper decision involves further inquiry into facts — i 

L 2 





THE INDIAN UMITATION ACT. 


[Sec. 3 * 


Muiamwad \ Ptara, P R 191T, 13 Ind Cas 792 W the defendant 
dehbcrafelj abandons the plea of liimtatjon >n the Court of first instance, 
be cannot be allowed to raise the question in appeal, if the facts found do 
not enable the Appellate Court to decide it — Stthathala v Varada, 25 
Mad 35 60 Pangana \ Narasmia. 19 Mad 4x6 But an appellate 
Court can take cogtiirancc of the question of Inmtation for the first tune, 
if upon the facts already on record the suit is barred, and no question of 
fact has to be inquired into so is to enable the Court to decide the point 
of limitation — Cuhbmal v Shnua! 259 P L 31 J 9 t 4 i *5 Cas 354 
If the point of limitation anses upon the facts of the case, and docs not 
stand in need of being developed by evidence, it must be heard and de- 
termined by the Appellate Court though it docs not appesr on thepleadm^s 
or in the grounds of appeal— /Vo Narain \ llebh, 3S Cal 86, Se(hi 
V AiAanuflaA 12 All 461 {F B ) Nadhu Rtotidal \ /varfiA Jifandul, 0 
C W "N 36 Paghuiialh v Panthram 9 Cal 635 Ganrshdas v Nif»bi, 
8 N E R 174 17 Ind Cas 638 But if it was not taken in the grounds 
of appeal the party urging it cannot argue it except on obtaining the per- 
mission of the Court under Sec 542 of the Code of Cnil Procedure tSSz 
(0 XL! r a of the Code of 1908) and the Appellate Court should give 
the permission where the point arises on the face of the plaint and no 
question of fact has to be enquired into to enable the Court to dispose of 
It — Bafaram V \lang(i 34 Cal 94t (F B> Akwed Altv Bans 15 All 
ttj {P O) Cufab V Shutcal iS! PER 19/4 

M'here the defendant makes a general plea of limilatioD (11/ that 
(he suit IS barred by the la years rule) the Appellate Court is not com 
potent to dismiss the suit on the special plea that the suit is barred under 
Art 3 Sch lU of the Bengal Tenanej Act, when such latter plea is raised 
for the first time m the Court of Appeal without raising an issue in the 
lower CoBit and allowing the plaintiff to adduce evidence on it— Ardor 
Ne/A V A/oAesA Chandra 28 C L J si6, 46 Ind Cas 7S7. 

tVliere a plea of limitatloa was not taken la cither of the Courts below, 
it cannot be entertained for the first time in second appeal where such 
entertainment would involve the taking of additional evidence — Atmaram 
V, 5<ir<f4r Kuar, 1884 A W A 3 * 7 , Ptrsob v Gurapfa, 38 Bom 227, 
ifiBom L R HI, 24 Ind Cas yifi.orwhere the determination of the ques 
Uoa rroaid mi-oh'c a fresh saiestigaftoa of facts — AVfiwtrr f JtfaircAar, 
4 P. L J 645 52 Ind Cas 125 , 5 Aie<fpa v Dod ffagaya, ii Bom 1:4, 
KAub Lat v Jugdtih FersSad. i Pat 23. 3 P L T 793, AIR 1922 
Pat 398 But it can be raised for the first time in second appeal if it can 
be defemifned 00 the pleading and does not depend upon any question 
of fact regarding which the other patty might have adduced evidence— 
Ptruma V Rawo. 28 M L J 113 aS Ind Cas 378, see also SarasingJia 
V. pralhadman. 46 Cal 435, 22 C At N 994 47 Ind Cas 23 But in 
palfu V Katat, 8 Botn 335 the second Appellate Court refused (0 enter 
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taia the plea of limitation raised for the first time m second appeal even 
though the point appeared on the face of the plaint A second Appellate 
Court cannot entertain the plea that thef rst appeal to the lower Appellate 
Court was time-barred when it was presented if the plea has not been 
set forth in the memorandum of second appeal— Ah v Wans, 
15 VU 123 (F B) Rant Knshnav Dipa 13 All 580 

\ point of limitation cannot be raised for the first time in the High 
Court in rcsTsion when it inxoKcs a muted question of law and fact—- 
\a san ^ Ramaekatidra 27 M L J 728 27 Ind Cas I16 Even the 
High Court (in a second appeal) cannot of its own accord go into a question \ 
of limitation insolving a mixed question of law and {^ci—Bhutvan Lai 
\ Manohan 78 Ind Cas 060 AIR 1925 Nag 178 

A plea of 1 mitation as regards an application for execution can be 
taken at an> time during the pendencj of the execution proceedings thus 
S3 tong as an appt cation for execution Is pending the judgment-debtor can 
at an) tune show that the application is barred and the Court has no 
option but to dismiss it under this section It is onV srhen the point of 
limitation is concluded by proceedings m a previous execution that the 
jndgmeat-debtor is not allowed to take an objection on the score of liml 
tation in a subsequent execution of the decree— Ptosad v Harians 
Lai P L T 32 33 fnd Cas 83 \n objection as to limitation may 
be taken at any stage of the execution proceedings if the facts upon which 
the objection is based arc patent ujion the face of the record — njra 
/ Off V Lahhan Ke<r 33 lod Car 337 (Patna) 

\ plea of limitation can be taken even though the defendants have on 
a previous occasion acknowledged their liability Thus in a suit for 
money although it appeared that In a previous suit the defendants had 
admitted their 1 ab lity with regard to certain instalments which were 
then time-barred and had stated that they were always ready and wilLng 
to pay st 11 they were not precluded on any principle of estoppel from 
setting up the statute of limitation m the present 'uit — Sitharama v 
Krtshnasamt 38 Mad 374 (380] 

28 Interference by High Court —Where the lower Court allows 
an application which was clearly time barred without at all applying its 
mind to the question of limitation in the case the lower Court acts without 
junsdiction and the High Court has the nght to interfere m revision under 
sec 115 C P Code— Aafijapofawa V Chelty Firm 9 L B R 71 Asa 
nand v Jhangi 1919 P W R 2 P L R 29 Panchu Mandalv Isaf 
17C W V 667 

29 Suit by a pauper — ^Akbere dunng the pendenej of an application 
for paupensnj and before it is accepted or rejected by the Court the apph 
cant upon an objection by the defendant pays into Court the necessary 
Court fee the date of the appbcation and not the date of such payment is 
the date of institution of the suit and limitation for the suit rups aga 
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This secbon does not extend fhc penod of limitation for prefemng a 
suit or appeal but simply says that the days during which the Court is 
closed are treated as non existent or dies tion — Girya Nath v Palant 
Btbee, 17 Cal 263 (at p 266) 

32 Application of this section to special or local laws — This section 
applies although the case is governed by special or local laws See section 
29 (2) (a) (as now amended by the Lomitatioa Amendment Act X of X922) 
by which the provisions of section 4 have been made expressly applicable 
‘^for the purpose of determining any period of limitation prescribed for 
any suit, appeal or application by any speaid or local law ' Even before 
the Amendment Act was passed it was laid down in a number of decisions 
that the general provisions of this section (aswcl! as the following section) 
should apply to a special or local law — huUayappa v Lakshmipathx 12 
Mad 467 NiiahatuUa V Uanr 8 Cal 910 Behary \ Mongola 5 Cal 
tio Jl'flr3awv Hadhain 1918 P \V R 88 Subbarayatt v Natarajan 
45 Mad 785 (per Ramesam J ) 

Thus if the Court be closed on or before the last daj of the penod 
hmitcd the judgment debtor ma> pay the sum of xaenej into Court under 
Sec 174 of the Bengal Tenancy Act to set aside the sale ’on the first day 
the Court re-opens notwithstanding the absence of express provision 
tb that eflect— S/ioes/ir« v Colnnd 18 Cal 231 Similarly, if the last 
day lor a suit under sec 77 of the Registration Act expires on a hobday, 
a suit instituted on the next re opening day is not time barred— A/iad 
V Dabar Alt 16 C W N 721 14 Ind Cas 173 , Maiablar v Skaskt, lO 
C W K 20 12 Ind Cas 33 So also, an application under sec 22 of the 
Provincial Insolvency Act (1907) may be made on the re opening da>, 
if the It days from the decision complained of expire on a holiday— BAairon 
Proiad V Dass, 17 A L J 787 Similarly, where the Ust daj for filing 
aau|t under sec 87 of Madras Harbour Trust Act (II of 188C} was ahohday, 
the suit could be filed on the next opening day — IJajt Ismatl v Trustee 
ej the Harbour Madras, 23 Mad 389 Mbere the penod of limitation for 
as appeal under section 119\ of the Oudh Rent Act expired on a hohda}, 
and the appeal was filed on the day following held that the appeal was 
filed within time — Bmda Ptrshai v Kam Bkajan, 17 O C 254, 25 Ind 
Cas 703 

In some cases, a distinction was drawn between an Act which is a 
complete Code ia itself, and an Act which is not so and it was laid down 
that * the general provisions of the Limitation Act (secs 4 to 23) are appli- 
cable to proceedings under special or local laws unless the special or local 
law is a complete Code in Itself to which the provisions of the Limitation 
Act cannot be applied without Incongmity Thus the N M P Rent 
Act is not a complete Code in tlscll and is particularly incomplete as re- 
gards provisions regarding hmitation. consequently there is nothing to 
exclude the apphcation of sec 4 of the Limitation Act to the Rent Act 
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— Bem PrstiJ \ D^traka S3 AH 577 But the Oudh Rent lict is a 
t'>-iplftc Coir in tt*elf containing ntes of limitation complete m thfm* 
fclxc* and is not afiected bj tb* general provisions of the Limitation Act 
— Fiekuhr \ skro Ckatjn 4 O C iSs So also the Bengal Rent Act 
N II ij i^» being a coTipletc Code as regards limitation, the proidsions 
ot •.ccuon 4 of the Limitalion Act did not applj , and if the last day for a 
‘T-it f jr rent under the Rent Act isas a holiday, a plaint filed on the follow- 
ing dai was barreil~—/’u»Tai» Ckundef v MuUy Loll, 4 Cal 50 The 
Itegi'iralion Act being a complete Code in itself, the pronsions of the 
UmsVation \et did imt apply to a suit instituted under sec 77 of that Act 
~Af'paRia\ AniAnamuvMi io Mad 249, Venamma \ Abbtafi, 18 
'lad 99 Su'ratwianwn \ AritAnn Ayar, 26 M L J 397, 23 Ind Cas 
23 The Letters Patent (Lahore) together with the rules framed there- 
on ler as to limitation for fifing appeals arc a complete Code in themselves 
and therefore the general proiisions of the Limitation Act did not apply 
ta appeal* filed under see 10 of the Letters Patent — Dial v Duddla 

Singk. j Lah 127. Cl Ind Cas 327, Faltk Mahomed v Cholhu Ram, 

3 Lah L J 3O!. See also l>re*i tot ' Ramanand Lai, 5 B 'L J 701 
(cited under Sec 12) 

This distincboQ trilt no longer bold good by reason of the express 
provisions of section 29 as now amended and section 4 will apply to all 
special or local laws, whether they are complete Codes or not • 

33 Applicability of section to private agreements —Section 4 
applies where a certain penod has been prescribed fij a statute and has 
no application to a case where a certain date has bein fixed for jajment 
by agreement of parties Thus, after a sale in execution of a decree the 
d"crce-holder agreed to have the sale set aside on receipt of the decretal 
amount wnthin tw o months from the date of sale The last day of the two 
months expired when the Court was closed for annual vacation and the 
judgment-debtor deposited the decretal amount in Court on the re opening 
of the Court Held that the decretal amount hot having been paid to the 
decreeholder within 2 months from the date of sale the sale could not be 
set aside and the fact that the Court was closed when the two months 
expired would not entitle the judgment debtor to get the benefit of Section 

4 and to deposit the money on the rc-opemng day — Adya Stogh v Nastr 
Stngh. t P L T 227 Ind Cas 495 But m a Nagpur case where 
the last day of payment of the money under a compromise decree was a 
holiday, and the Appellant deposited the money in Court on the day the 
Court re opened held that there was a valid compliance with the decre'e 
The reason is that where the decree duects payment to the decreeholdei^ 
payment into Court is a valid compliance with the decree unless the Court 
directs that payment should be to the decreeholder and not otherwise-i- 
Dhanu v Kesho Prosad, 19 N L R it6 A I R 1923 Nag 246, 73 
Ind Cas 388 
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This scctjon does not extend the penod of Jimitation for prefemng a 
suit or appeal but simply says that the days during which the Court js 
closed arc treated as non existent or dus Mn-~Cmja Nath v Patam 
Btbet, 17 Cal 263 (at p 266) 

32 Application of this section to special or local laws —This section 
applies although the case is governed b> speaal or local laws See section 
2*3 (•!) ('*) (as now ameaded by the lamitation Amendment Act X of 1922) 
t)y which the provisions of section 4 have been made expressly applicable 
for the purpose of determining any penod of limitation presenbed for 
any suit appeal or application by any special or local law ' Even before 
the \mcndment Act was passed it was laid down in a number of decisions 
that the general pronsions of this section (as well as the following scctior) 
should apply to a special or local law — huUayoppa \ Lahshmlpatht 12 
Mad 467 Ni obatuUri v II anr S Cal ^lo Behary v Motigola 5 Cal 
Iio It'aryam V Hodkat.<i 1918 P W R 88 Siihhnruyait \ Nataroyan 
43 Mad 783 (per Ramesani J ) 

Thus if the Court he closed on or before the last day of tl e penod 
hmitcd the judgment debtor may j>ay the sum of money into Court under 
Sec ;74 of the Bengal Tenancy Act to set aside the sale *on the first day 
the Court re opens aotwithstaadmg the absence of express provision 
tb that effect— v OcVtnd r8 Cal 23; Si/siJarty :J the last 
day for a suit under sec 77 of the Registration Act expires on 1 holiday, 
a suit instituted on the next reopening day is not time b&rrcd— if Aad 
V Dakar Ah lo C W N 721 14 Ind Cas J73 , Melabbar v Sfiasbt, 16 
C \V V 20 ra Ind Cas 33 So also an appbcation under sec 22 of the 
Provincial Insolvency Act (1907) may be made on the reopening day, 
if the 21 days from the decision complained of expire on a holiday — Dhairon 
Prosad v Oasi 17 A L J 787 Similarly where the last day for filing 
a suit under sec 87 of Madras Harbour Trust Act {II of 1S8&) was a holiday, 
the suit could be filed on the next opening day — Najt /small v Trustee 
ef the //arbour Madras, 23 Mad 3S9 'there the penod of hnutation for 
an appeal under section 119' of the Oudb Rent Act expired on a holiday, 
and the appeal was filed on the day following held that the appeal was 
fifed with/n time — Dtnda Petshad ' //am Dhayan, fj O Q 254 25 lud 
Cas 703 

In some cases a distinction was drawn between an Act which is o 
tompleU Code in itself and au Act which is not so, and it was laid down 
that ' the general provisions of the lamitation Act (secs 4 to 25) arc appli- 
cable to proceedings under special or local laws unless the special or local 
taw IS a complete Code In itself to which the proviaiuna of the Luuitatioa 
Act cannot be applied without tneoogniity ” Thus the Jh " p Kent 
Act Is not a complete Code in itself and is particularly incomplete as re- 
gards promlons regarding hmitatioa. consequently there is nothing to 
exclude the appbcatioa of tec 4 of the liouUtioa Act to the Rent Act 
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01 dale' whn arranEtncnls are made and notified for the reception ofj, 
p!i,-ts— Ttm A//-JJKI \ 13 Mad (at p 451). If, however, 

the Con't o'nce ss open dunng the vacation and there is some one present 
who 11 ntitleJ to receive the plaint, hut there Is no one V'ho can decide 
tlivt It ‘hvll l-r a trait ted and put on the files of the Court, the plaint is in 
Iliac if pie-cnicd <n the first daj on which there is such last mentioned 
©'ll cr prc''C-’t — Garpjf \ f/ire 29 P K 1S91 

\ c<._n i» n * svij to be closed if the presiding officer 1$ on tour The 
pUnt n fj h<j.ses IS to be presented to such officer m his camp— y?creiter 

V tiad 2 <5 (I B) 29 Ind Cas 449 

36 Re-«?ening of Court — Where the Court, instead of rc opening 
on the Jav that it siioul 1 liav e re-opened, re opened on a later day under 
an aath m'cd order of a tughcr Court a plaint presented on the latter date 
was within tinc“-BiiA4n v IkmaJ t All 263 

37. Closing of wrong Court — The period dunng vshich the Court 
in vehich a suit was wrong!) instilulcd vvas dosed, vnll not be excluded 
Thus where a suit was filed m the Munsif s Court on the day on which 
the Court re-opened after the vacation, but the Munsif found he bad no 
junsdiction, and on the same da) the suit was filed m the Small Cause 
Court. htlJ that the plaintifl could not claim the benefit of this section so 
as to exclude the time during which the Munsif sCourt was closed, because 
the suit was not instituted in the Small Cause Court on the da) on which 
that Court rc-opcned— v Canr, 24 \V B 26 

Similarl). a suit Was filed in the Sub Judge s Court at Agra on Junez, 
1913 Limitation expired on June I. which was a holiday The Agra 
Court held that it had no junsdiction and on Januaiy ai. 1914 returned 
the plaint to be presented to the Court of the Sub Judge at Aligarh It 
was so presented on January 2r Held, that the suit was barred, for 
though the plaintiff might be entitled under sec. 14 to deduct the tune 
dunng which the suit was pending in the wrong Court, he was not entitled 
to the exclusion of the extra-day. tix June i. on which the wrong Court 
was closed— .VaAundv Jlamraj, 14 A L J 310, 35 Ind Cas 292, Hama- 
lingav Sulba Jyer.iz4il L T 214. 47 Ind Cas 624 , v Nalla- 

peruwflf, 36 Mad 131, J2 Ind Cas* 58* Ummalhu v JPaf/iKiHHia, 44 Had, 
817 Sec this subject discussed under sec 14 

38 Acknowledgment during holidays —An acknowledgment given 

after the penod of limitation but wrhlle the right to sue subsists owing 
to the intervention of the vacation dnruig which the Court is clo'ed does 
not save limitation, because an acknowledgment, according to fhe strict 
words of sec 19. must be given before the expiration of the period llcmhore 

V Masamalli, 26 Bom 782 

39 Assignment of debt during holidays — MTien the penod 
for a suit to recover a debt expires duong the Court v 
re-opening, the debt is assigned, the suit brought by the 
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$4. Period of grace; — The **penod ot hmitution” in this section 
means not only the penod presenbod by the first Schedule but also inclu- 
des the period of grace allowed by section 3: If the penod of grace 
expires on a Sunday, a suit instituted on Monday would be in time — 
Murugestt v Ramamamy, 26 M L J 23, si Ind Cas 77 °' 

Amarti, 34 All. 3^5 Contra — Skeada$ Daulairam v Narayan, 36 Bom. 
a68, 12 Ind Cas Sir and BalkrtskHa'v Tima, 7 N L R 176. 12 Ind Cas. 
810 {where it has been held that the penod of two years’ grace specified 
In section 31 is not the penod of hnutation 'presenbed' mthin the meaning 
ot thissection) 

In Rakamatul \ Sheo Ashraf Alt. 15 O C 373, 15 Ind Cas 43O. the 
Court held that although the holiday on which the penod of grace expired 
siould not be deducted under Sec 4 of the Lumtation Act, )ct it would be 
excluded under the pra\nsions of Sec 10 of the General Clauses Act. 

3j. Court closed —This section will appi> c\en if the office of the 
Court IS siorlang in the \acatioo for urgent work Thus, if the Protbo- 
notar>*'s ofiice be open for the receipt of urgent s^ork m the ^acation, a 
plaint may be filed on tlie opening day of the term, because the receipt of 
a plaint is not an urgent work — Ranchordai v Pestenji, q Dorn L R 
13:9 A Court IS said to be closed e%en though the Judge holds Court on 
a Gazetted holiday — Lo)amMa\ Dalaju. 20 Mad 469(470) Kaliyana^ 
Mundtappa V CAinaorami, 17 L \\ 413, 72 Ind Cas 13, (but see xSS6 
r J. 262 below] , or if the Court is closed in an unauthonzed manner— 
Ditktn Ptrkash V Dabooa Mtsser. 8 R 73 

Though the Court offices ma) be actually open dunng the tacation 
for other work, if there is no one lawfully rc<iuired to be present for the 
purpose of rcceiwng a plaint or a petition of appeal or apphcntion, the 
Court will be held to be closed for the purposcsof this section See A’arc/n* 
tallabh v Allibkai, 6 B II C R 254 (cited under section 3) But if the 
offices of the Court are open dunng (he holidays and there is al^ a Judge 
or clerk ot the Court at band for the purpose of attending to plaints, ap- 
peals and applications, the Court cannot be said to be closed within the 
meaning of this section , and all plaints, appeals and applications wluch 
are about to be barred during the v'acation should be presented before the 
penod of hcutation actually expires If they are not presented til] the 
Court fully reopens after the s’acation. it cannot be •^id that the Court 
was closed at the tune they ought to have been presented in the ordinary 
course of things — SAirram v. Dhavania, (i£S6} P J 262 ; Jlntiih India 
Steam Natigaiton Co v Sharajalty, 46 Mad 938 Vherc the Court ad- 
journed for two months, but opened twice a week for one hour onl>, for the 
reception of plaints, petitions, etc , the Court was not closed snthin the 
meaning of this section $0 as to entitle the appellant to present Ids appeal 
on the first day the Court sat after the adjournment— v. 
Ayyasami, 3 Mad 189 (F DJ A Court cannot be regarded as cloied 
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M when itrangcaent* aie made and notified for the receplion ofj 

plants — Pitra kitiam \ 13 Mad 4-17 (at p ^31) If, hosvevcr, 

the Court o£ 5 ce ts open dunng the \acatioQ and there is some one present 
who «s entitled to receise the plaint but there is nq one who can decide 
that It «hall { c admitted and put on the files of the Court, the plaint is in 
lime if pre‘enird <-n the first daj on which there is such last mentioned 
o‘'ucr presert — Canpiit \ f/iro .9 P R 1691 

\ Court i» n i said to be ciusrij if the prc«iding officer 1$ on tour The 
plant insjchca'c m to be presented to suchofficerin his camp — I tceiur 
\ itu^appata k j'' Mad 2 3 (I U) 29 Ind Cas 449 

36 Re-opening of Court — Where the Court instead of rc opening 
on the daj that it should ha\c re-opencti rc-opened on a later day under 
an authonsed order of a lugher Court a plaint presented on the latter date 
was within lime — ZliiAa" s Ahmad t All 263 

37 Closing of wrong Court —The penod dunng which the Court 
in which a suit was wronglj mslitoted was closed, will not be excluded 
Thus where a suit was filed m the Muiuifs Court on the day on which 
the Court rc'Opened after tlie taeation but the Munsif found he bad so 
jurisdiction and on the same daj the suit was filed in the Small Cause 
Court kelJ that the plaintiO could not claim the benefit of this scetion so 
as to exclude the time dunng which the Munsif s Court was dosed because 
the suit was not instituted in the Small Cause Court on the da} on which 
that Court re-opened— ' C«ir, 24W R 26 

Similar]} a suit was filed m the Sub Judge s Court at Agra on June a, 
1913 Limitation expired on June i which was a holiday The Agra 
Court held that it had no junsdiction and on January 21 2914 returned 
the plaint to be presented to the Court of the Sub Judge at Aligarh It 
was so presented on Januarj 22 //eW that the suit was larrcd for 
though the plamtiS might be entitled under see. 74 to deduct the tune 
dunng which the suit was pending in the wrong Court he was not entitled 
to the exclusion of the extra-day, v>t June i on which the wrong Court 
was closed— t/flA««dv liamra} 14 A L J 320 35 Ind Cas 292 Patna 
tinga V 5K6fia lytr, 24 M L T 214 4^ Ind Cas 624 Mohtdecn v NaUa- 
perumal 36 5Iad 131, 12 Ind Cas 58 Ummaiku v Pathurntna 44 Mad 
8(7 Sec this subject discussed under sec 24 

38 Acknowledgment during holidays —An acknowledgment given 
after the period of limitation but while the nght to sue subsists owing 
to the intervention of the vacation during which the Court is clo«cd does 
not save limitation because an acknowledgment according to the strict 

words of sec ig must be given before the expiration of the period Iltinkore 

V MasantalU 3O Com 782 

39 Assignment of debt during holidays — Mhen the period presenbed 
for a suit to recover a debt expires during the Court vacation and before 
re opening the debt is assigned, the suit brought by the assignee on tha 
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rc-opemng day Js witlun time — Itsram v T^a&ji 15 Bom L V. 348, 
19 Ind Cas 820 

40 Pleading — WTicn the penod of limitation for 3 suit expires on 
a Gazetted holiday, and the plamt is presented on the day the Court rc 
opens It is not necessary for the plaintifi to state explicitly in the plaint 
that on the day on which the penod of limitation expired the Court was 
closed— TrcAf/iattii > Palto 16K L R 198 56 Ind Cas 9'’6 

5 Any appeal or application for a rctiew of judgment or 
Extension of penod ^0^ leave to appeal or any other application 
in certain cases to tilts section may be made -appli- 

cable by or under any enactment • • •for the time being in 
force may be admitted after the penod of limitation presenbed 
therefor wlicn the appellant or applicant satisfies the Court 
that lie had suffiaent cause for not pre/emng the appeal or making 
the application wathm such penod 

explanation — The fact that the appellant or applicant was 
misled by any order pacticc or judgment ol the High Court 
m ascertaimng or computing the presented penod of limitation 
may be suffiaent cause uithin the meaning of this section 

Change —By the Umitation Amcodment Act \ of 1922, the words 
by or under any emetment have been substituted for the words by 
nny enactment or rule The reason has been thus stated tlunk 

that the words made applicable by my enactment or rule arc in so far as 
they apply to rules aaguc inasmuch as there is so definition of the term 
rule The intention no doubt is to refer to a statutory rule or a rule 
havang the force of law eg rules contained in the «chcdulc to the Code 
of CimI Procedure and in particular order 22 rule 9 Vc would tl ere- 
fore amend section 5 by substituting the words by or under any enactment’ 
for the words by any enactment or rule — lirport r/ i/e Select Con tntllee 
(Gazette of India 1922 Part \ page 73) As to the cficct of Hus amend 
meat sec the Pull Bench case o! J\ftihnama{/ianar\ Srtrongatnmal, 47 
Mad 824 47 M L J 409 80 Ind Cas 877 A 1 R 1925 Mad 14 

41 Scope of Section — ^Tlus section under the old Act of 1677 did 

not include any other application except an application for rcMcw of 
Judgment Thus it did not apply to an application for lease to appeal as 
a pauper — rarrali \ l/hola J2 All 79 Surat Chandra V Ilrojesuart, 
30 Cal 79 ® ^ ^ ' Thahur Ram, 10 C I49 (P 11 ) nor to 

an application for lease to appeal to the I*n\y Counal— /w the mailer 
cf SiIj Ram 15 All 14 .t/erola \ Chanaihatn 19 Bom 30I , leeramtnah 
s Atl'iaA 18 'lad yj (1 B) Hut now the ] resent section will a] ply 
to these applications 



fee- 5) 


THE rVDLNS LIMITATION ACT. 


27 


The Hifh C^>urt has power to frunc n role maimg the prov-i«ions of 
this ••eetjoa applicable to applications for setting aside ex parte decrees — 
s Srirar^ammal (supra) In Madras, this section 
has been nade ap] heal le l>j a Kult of the High Court to apphcations 
to '■ct O'. I Jr an r i p utr Je tre whether in ordinary Courts or in Small Cause 
(./ojrts aid the dcla\ in naLing the p-i>'mcnt required to be made •wath 
an application to >et aside an e« patit decree under the proviso to section 
17 li) I the Pt) \ bmail Cau'c Courts Act can be excused if there be 
sjS lent cau'i fir it — Su^idaimw/Au \ .ind$ ItedJiar ^5 ^lJd 628, 42 
M L J 4‘'4 \ I It i<j2. Mad iSo Uut in U P, Oudh, Panjaband 
Burma this -tLlijn has not Item made applicable to an application to 
set aside an pJ /dttret — Cadtex ftnjnaaJaa 45 All 332(334), Khat- 
rati \ L mat Dtr Wi Ind Cas .70 (Lah ) Ua Aoa \ 5 e»«asM«(fjra»i, 

. Hang 05J Si Inii Ca» 314 ^ilabat \ \fala Vin, 2 O N 440, A. 
f K i'j -5 Oudh 44O ' 

It should aivi bi noted that tbi> section docs not appl> to suits Hus 
section applies onij to those proceedings which arc spccificallj mentioned 
in the section or to winch the section tna> be made applicable by or under 
anj enactment for the time being in force A suit is not specifically 
mentioned in this section nor arc the provisions of this section made appli- 
cable to it by any enactment — Ham Pher V Ajudfiia Singh ir 0 L J. 
oO, 1 O W N <44 A I K IW5 Oudh 369 The reason is that the 
penod of limitation allowed in most of the suits extends from three to 
twelve years whereas in appeals and the applications mentioned in 
this section it does not exceed six months therefore it is necessary 
that some concession should be made in respect of these appeals and 
apphcations to provide for (hose circumstances tvluch hinder a person 
from filing his appeal or application within the short space of tune 
allowed 

This section has not been made applicable by any enactment to an 
application (under O 9 r 9 C P Code) to set aside a dismissal for default 
of appearance — Mahadeo v Lakshminarayan, 49 Bom 839, 27 Bom L 
R. 1150. AIR 1925 Bom 321 , Ma Naw v Somasundaram. 2 Rang. 
635* AIR 1923 Rang 187 So also, this secfion docs cot apply to an 
application to set aside an auction sale under O 2i. r 89, C P Code— 
RamAutarv Sheo Peary, a O L J 137, A I R 1925 Oudh 411 This 
section does not apply to an application for substitution of the name of a 
defendant or respondent under O XXII, r 4. made beyond six months 
[now three months] of his death An apphcation for substitution made 
beyond the penod of limitation must therefore be rejected and the suit 
will abate But it is open to the plaintiff or appellant to make an apphca- 
tion under O XXII r 9 to have the order of abatement set aside on t' » 
ground that he was prevented by sufficient cause from continuing i ^ 
suit — Secretary oj State v Jowahtr, 36 All 235, 25 Ind Cas 48 
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iPToft f»PI J1373PI T06AIH. igzjfat 140 The question 

is whether the error is onesshichmight base easily occurred c\cn if reason 
sWy due cure and uttention has been etcrciscd by the pleader— Tui Tut 
N}0\ Bn Saung i Rang 5^4 

The tendency of recent Fnghsh cases is to disallow an extension of 
time on the ground of mistukc of Counsel sec Inre llclib^ [1894] 1 0 B 
Tf (Judgment of Davey I J ) This principle of English luw was sought 
to to applied in this country but m SAi(» Dayal \ Jagatinalh 44 All 
^> 3 ^ 39) the Judges remarhed that although legal education has pro 
grossed in this country and the (ourtsare right in demanding increasing 
compttence m legal practitioners still having regard to the disadvantages 
of practitioners in places remote from Law Libraries and to the fact that 
there is in the mofiiwil some want of knowledge of the procedure of the 
High Court the principle of English decisions should not be stnctl) ap 
phe 1 in this country 

ny a piece 0! carelessness counsel for the appellant omitted to file a 
copy of the decree appealed against and instead died a copy of a dc 
position The mistake wus detected after the expiry of the period of 
limitation It was held that the Court should allow the copy of the decree 
to be filol — JIatyas v Aufcm 85 P R 1913 When an appellant oh 
turned u cipy of the decree to be appealed against und give it in time 
to his % ukil but by some mistake the \aVil did not file the copy of the 
decree un t died soon uftcr the High Court excused the dehy and accepted 
the cop ut the hearing of the appeal — prosatna Jvumnriv Ru»i Chnndrn 

ifC f J ''■ lylnd Cus 155 '\hcrc the delay in the production of the 
first Courts julgment was due to the mistake of the Vakil in applying 
for u cops of the decree instead of a judgment the dclu> in the production 
of the s-u ic must be excused under this section — run of An ba PanJad 

V Jtcfh DjI '•7 P L R 33<) 8 Lab L J loi 

\ct WVI of lo’o which cut down the time forleaveto appeal to the 
Privy Co incil an 1 for substitution of legal represent utives from C montl s 
to 3 months Came into force on isl January 1921 Tn respect of a judgment 
dfhvcrel a few days Inter the party on the ndvicc of Ins local pleaders 
uppiieii f r leave within the six months period but after the 3 month*' 
peruxl ha I expired There wus a dclav of only 14 days 7 /r/f tlat as 
the amen ling \ct was very ffceotly passed it took some time before 
the c irtuiled period of limitation came to le generally known and tie 
amen ling \ct was not uvuilablc In any of the fxioks on the Indian 1 imitu 
ti^vi \''t l lat m ght be referre 1 to for the purpose Under these circums 
stances ih" local ilealers might hmcstly tlough mistakenly be under 
the bel el that Me period was six montls and so it was a fit cu*e for 
T<«u‘ifu the delay un Icr tl IS section — ftagindat y Sihiji 48 Bom 442 

ivm I R 3 i 5 Rolnl Cas A JR 1924110m 399. f aiUumMa 

V G’’«"JanrJmi 41 M L J fj Eot a case In which the delay was r9f 
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eTcascd on this ground sec Padamraj \ M D Katsha, AIR 1924 
Nag Z 79 78 Ind Cas 154 

A bona fide mistake of calculation on the part of the appellant’s pleader 
IS a sufficient cause — Bahctniat \ AToniftiH, is C W N 25, Pakhal 
Chandra \ dikutosh 17 C \\ X S07 14 Jnd Cis 931 But In ZaiUiU 
Kirrj \ hulsam 1 Ml 230 such a mistake n as not held to be a Sufficient 
cause 

49 A Mistake of law — \ mistake or ignorance of law is not a sufficient 
cause The maxim Ifinorattua hgis ttemtitem excusai (ignorancc'^f law 
IS no excuse) has been <0 fiml> settled both m England and India that 
It »oul 1 be the shaking of established authontj to maintain that ignorance 
of law or mistakes of law are reasons for the excuse, and ns such furnish 
elements for extending the period of limitation which the statute law has 
proxided — Pani]ta.an \fal \ Ckand \tat, 10 All 587 (597) , Jug Lull 
\ Hot Saratn 10 All 524 (529) . ^”7 Indar v hantht Ram, 45 Cal 
0\ loO (P C ) Therefore if an appellant prefers an appeal from a decree 
for an amount exceeding Rs 5000, to the District Judge instead of to the 
High Court, and after it is returned b> the former Court files it subsequently 
10 the latter Court at a time when the penod of hmitation has expired, 
the mistake cannot be excused under this section— So also, an 
appellant filing an appeal after the expiry of the period of limitation osving 
to a stupid misconstruction of the lower Court’s order appealed against 
ID not entitled to the benefit given under this section— //asiZ’tnmitsA v 
Dtthtialh 13 O L J 172. AIR 1926 Oodh ao6 The fact that tho 
appellant was under the impression that the limitation was 90 days was 
no reason for extending the period— D»of Singh v Buddha Smgh, 2 Lah 
127, Oi Ind Cas 327 The Bombay High Court also holds that mere 
ignorance of law cannot be recognised as sufficient cause for delay, for 
that would be a premium on ignorance — Stlaram v Nmba, 12 Bom 320 
(per West J ) 

But if the mistake be bona fide it will be considered as sufficient cause 
within the meaning of this section The true rule is, whether under the 
special circumstances of each case the appellant acted under an honest 
though mistaken belief formed with due care and attention — Rnshna 
y Cka/hafipaft, isMad 209(271) Be/orea mistakcof Jawcan be accepted 

as sufficient cause, it is necessary to satisfy the Court not only that the 
mistake was honestly made, but also that it was made despite due care 
and attention on the part of the appellant or bis pleader — Fahtr Chand 
V Municipal Committee, 59 P R 1913 18 Ind Cas 37 And so, where 
the appellant who as a pleader should have known the law on the subject, 
had the advantage of the advice of a leading pleader of the Chief Court, 
but for reasons best knowm to himself went against that advice in pre- 
ferring the appeal, it was held that the appellant had no suffiaent causa 
for not instituting the appeal snUun the penod of limitation, aa he mni* ' 
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not possibly have made the mistake had he taken the precaution of dis 
cussing the subject with his pleader with reference to the question of limita 
tion and to the case law on the point and that his mistake though honest 
was the result of either carelessness or an erroneous assumption of know 

I ledge which he took no tare to verify — Ibid V-Tiere the appellant was an 
ignorant milkman having no experience of any previous litigation and 
though he knew of the respondent s death he did not know that the subs 
jtitution of his legal representatives was necessary and he came to know 
of this when it was too late to apply for substitution of the deceased res 
pondent s legal representatives held that under the circumstances of 
the case the delay was tonu fide and sufficient cause was shown under this 
section— ArtjJiwa Mobaw V St rapah 29 C \V N 472 A 1 U 1925 Cal 
684 See also Notes 50 and 51 below It should be noted m this connection 
that in a Full Bench case of the Allahabad High Court [Bed t v Ahsnttullah 
12 All 461) Mahmood J expressed an opinion that speaking with stnet 
accuracy there can be no such thing as a bona fide mistake of law for good 
faith implies due care and caution and he quoted with approx a! the words 
0! West J 10 the Bombay case cited above 

50 Wrong proceedings taken m good faith — ^Where a person bona 
fide thinking that it was the proper course filed a suit instead of appeal ng 
from a decree and soon after found out the error and preferred the appeal 
it was a sufficient cause — C/ufawv Shalbaz 162 P R 1888 Stfuram 
V Niwba 12 Bom 320 

Similarly where a person believing in good faith that a petition for 
revis on and not an appeal was the proper remedy and in pursuance of 
(that belief presented the petition it was a sufficient cause for sxbsequently 
[preferring an appeal after the period of limitation— Ba/wanf v Gi warn 
Is All 391 Hardwan v Raja Protab 5 O C 183 But if he does not 
act in good faith % e if he knows properly well that he ought to file an 
appeal but still he files an application for revision it will not be considered 
a sufficient cause lor afterwards filing an appeal out of time — Utned Ah 
V Munictpal Committee 2 Lah i (4) 36 Ind Cas 148 

The time taken in applying for a review of judgment may be deducted 
in calculating the period of limitation for on application for leave to appeal 
to the Privy Council — Nariman v Hasham ‘•6 Bom L R 12C1 49 Bom 
149 AIR 1925 Bom 137 

So also the prefernng of an application for review will be considered 
hs a sufficient cause for delay in filing an appeal if the appellant can shew 
that the grounds for review were reasonable and proper and that these 
'grounds could not be grounds for appeal as well — Aihanulla v CoUecior 
of Dacca 15 Cal 242 Covznda v Bkandarx 14 Mad 81 Sudhahar v 
SoifaiAtt- 19 C W N 1113 31 Ind Cas 705 GoUnd v SAiva Das 33 
Cat 1323 (1329) llaradhan v Pranhrtikna 10 C L J 39 Pundltk v 
Achul la Bom 84 Waryam V \iadhavu 1918 P t\ R 88 hadash 
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r B/;M,}*oInd Cas 7S6. A T R 1925 Cal 253 , 5AaA Mahonud v Md 
Roshan, 26 P L R 456. 8S Ind Cas 327 Messadi Lai v Badhawa, 100 
P R 19JO ^Tamig Luh \ Vaung Dun, i Bur L J 154, 74 Ind Cas 
39 Haniimal \ Alim Ram 1915 P " R 239 Parbhu \ ^f^lrlldhar, 
22 A L J 365 7S Ind Cas 677. AIR 1924 All S67 But the mere 
fact that the appellant had applied lor review is not a sufficient cause 
for not filing his appeal within time and he is not always entitled to be 
allowed a deduction of time spent in applying for a review of judgment 
The true guide is whether the appellant has acted with rfasonable diligence 
(on the application of the principle of section 14) , and he ought ordinarily 
to be deemed to hvve acted with due diligence when the whole period 
between the date of the decree appealed against and the date of presenting 
the appeal docs not after excluding the time spent in prosecuting with 
due diligence a proper application for renew of judgment, exceed the penod 
prescribed bv law for presenting the appeal — Karam Bakshv Daulat Ram, 
183 P R 1888 Brt} Indat \ Kansht Ram, 45 Cal 94, J05 (P C ) , /« re 
Drajendra Coomar Roy 7 \V R 529 (F B ) All that the appellant has 
to show under this section is that he prosecuted the review appbcation 
with due diligence and that there were reasonable grounds for filing such 
an application (or review But it is not necessary for him to show that 
his application for review had a prospect oj success — Rnmdham v Kha~ 
kshardas, 92 Ind Cas 1031 AIR I92fi Cal C77 If it appears that 
the plaintifi had not prosecuted his application for review with dve diltgcnee, 
he will not be entitled to get a dciluetion of time spent in the review pro 
cecdings Thus whcretheplaintifl'ssuitsvasdismissed on the isthAugust. 
and on the loth November te nearly three months after, he presented 
an application for review which was rejected on the rsth November, vvhere- 
upon he preferred an appeal it was held that the plaintiff appellant was 
not entitled to an indulgence under this section as the application for 
review was not prosecuted with reasonable diligence — Asittiddin v Bhag 
A/af, T07 P R 1918 46 Ind Cas 23 Govindav Bhandari, 

Again, immediately after the termination of the wrong proceedings 
(whether the proceedings be in review or revision) the appeal must be 
preferred with due diligence in order to get the benefit of this section— 
Kullcr V Jeewin 22 W R 79 Krtsknadas v Rahtmanntssa, AIR 
1920 Cal 457 Gangav Madho 89 P R 1882 Sahtbav Htra 166 P R 
1883 Karam Dahsh v Daulat Ram 183 P R 1888 Ganda Singh v 
Javala, 1911 P W R 222 10 Ind Cas 129 In other words, there should 
be diligence throughout, both before and after the Wrong proceedings — 
Ram Chariia v Ram Narayan, 52 Ind Cas 950 

5 j. Proceedings in wrong Court through bona fide mistake — ’Where 
an appellant preferred an appeal to a wrong Court, believing bona fide 
that the appeal lay there that is a sufficient cause, and the appellant is 
entitled to deduct the time during which the appeal was pending in 
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wrong Court— Bfl/araw v SAaw, 23 Cal 526 , DadaSAat v Manehsha, 
ti Bom ^552 , Rupa Tkakurant v Kutnud Nath, 22 C W N. 594 i 4^5 
Ind Cas 116, Hvrro Chwtder v Sumomayt. 13 Cal 266, Mdhalat Rat 
V Bharadwa] 15 A L J 200, Krtshna v Chathappan. 13 Mad 269, 
Indar Lai v Deojtl, 4 A L J 1 . Sardar Pariap v Lola Karam, 184 
P R 1889 Mg Stn V Mg Po 4 Bur L T 224 Although section 14 
does not apply to appeals, still the circumstances mentioned in that section 
(t>i2 proceeding in a wrong Court through bctta fide mistake) may be con 
sidered as a sufficient cause within the meanuig of section 5 so that the 
time dunng which an appeal has been preferred and pending in a n-rong 
Court may be excluded for the purpose of calculating time, and the Court 
may excuse the delay in bringing the appeal before the proper Court— 
BalwanI v Gumani 5 All 591 Kumudint v Namala Katila, 35 C L J 
lo6, 68 Ind Cas 573 But in order to claim the benefit of this section 
the appellant must satisfy that the mistake is bona fide, t e made under 
an honest though mistaken belief formed with due care and attention that 
he was appealing to the nght Court otherwise it will not be considered 
as a sufficient cause— Jugldt V Hor Naruin 10 AU 524, Ro>»;»ipa« v 
Ckani Mai, 10 All 587 (594) 

Thus where the appellant was reasonably led into the mistaken belief 
that the valuation of the suit was such that an appeal lay to the High 
Court and not to the District Court, held that this would constitute a 
sufficient cause for excusing the delay m presenting the appeal to the 
proper Court — TttUo Kanwar v Gajra) Sing, 25 All 71 , Huro v Sumo* 
Mdyt, X3 Cal 266 Krtshna v CAufAuppoM, 13 Mad 269. Gauharv Khati 
Mohammad, 66 P R 1891 Where a criminal appeal preferred by the* 
appellant (who was in jail) v?as erroneously presented by his counsel in 
the High Court instead of in the Sessions Court, held that the mistake 
made by the counsel should be excused, and the appeal should be allowed 
to be presented to the proper Court though the period of limitation had 
expired — Surta Stngh v Emperor, i Lah 508, 59 Ind Cas 556 Where 
the appellant wrongly preferred his appeal to the Commissioner, and the 
Commissioner himself was also under the impression that the appeal was 
entertainable by him, held that there was a bona fide mistake — Chob v, 
Baryat, AIR 1924 All 915, 82 Ind Cas 594 

But where the appetlanlsbeing themselves pleaders and well acquainted 
with the facts of the case, preferred an appeal to a wroeg Court, it was 
held that they did not act in good faith but with gross negligence and 
carelessness and were not entitled to an extension of time — Sarat Chander 
V Saraswaty, 34 Cal 216 So also, where an appeal against a decree for 
an amount exceeding Rs 5,000 was first presented to the Divisional Judge 
who had no pecuniary jurisdiction to hear the appeal, and who therefore 
returned the appeal for presentation to the Chief Court, where it was 
subsequently presented but after the prescribed penod for limitation, 
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Afii that there was no bana file mistake but gross carelessness and over* 
sight a\oidab]e with due diligence on the part of the pleader and the 
deUj was not excusable — Sant StngX y (faun iiS P R 1908 Where 
the mcnorandum of appeal filed in a uTong Court si-as returned by that 
Court on the nth December and the appeal was afterwards filed in the 
nght Court on the 20th December le 9 dajs after and no explanation 
was offered as to the nine daj’s dela> itcould not be said that the appellant 
acted bona fide 1 e with due care and diligence and he was not therefore 
entitled to the indulgence of this section — lianijittan v Chand Mai 10 
All 5S7 Where the appellant knew that the appeal lay to the ILgh 
Court but still he preferred his appeal to the Distnct Judge who returned 
the petition of appeal which was afterwards presented to the High Court 
be>onl time held that there was no suflicicnt cause for excusing the dc 
li^—Daudbkai \ Ciniiabai aS Dora 235 Umrao Bahsh v Malik Md 
hkan \ I K 19 3 Lah 61 7. tnd Cas 732 

Where the appellant acting Iona fide on his counsel s advice filed an 
appeal in a wrong Court the counsel acting with due care and attention 
there was sufficient cause — Nawab Mtna Muhammad Dakar Ah hhan 
V ^fwkammad Dakar to O C 391 394 

52 Amendment of decree —Time should be taken to have run from 
th date of the decree as onginally drawn up and every amendment made 
in the decree does not necessarily entitle a party to claim an extension of 
time for filing an appeal Whether there is sufl'cient cause must depend 
upon the circumstances of each individual case If the grounds on which 
the appeal is based arc intimately connected with the amendment of the 
decree or if the grounds are directed against the decree only in so far as 
it has been amended the Court should hold that there was sufficient cause 
but if the amendment has no relation to the grounds of appeal the appeal 
should not be admitted after time— Drojo Lai v Tara Prosanna 3 C L 
J l88 192 Sail liaitiha v Ram Chandra 34 Ind Cas 556 (Cal ) Thus 
in a suit for arrears of revenue a decree was passed for Rs 125 on the 30th 
of May on the 13th August the plaratiS applied for amendment of the 
decree on the ground that the arrears of revenue amounted to Rs 374 
and the Court amended the decree then and there On t] e nth September 
the plaintiff preferred an appeal to the District Judge complaining of dis 
allowance of interest m the decree Held that as the question of interest 
could have been raised on the decree as originally passed and the appeal 
did not attack the decree in so far as it wras amended or raise any question 
connected wnth the amendment the appellant was not entitled to any 
extension of time and his appeal was time barred — Dohra Cajadhar Stngk 
v Basant Lai 43 All 380 19 A L J 132 61 Ind Cas 69 AVhere the 
decree was wrong as to the amount claimed and allowed it was held that 
the decree was wrong In a very matenal particular and the limitation for 
appeal should be reckoned from the date of the amended decree — Amar 
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Chandra V Asad Ah. za Ca.] go8 Where a mortgage decree passed on 
the joth June 1914 omitted to qiecify the decretal amount that could 
be recovered from the house mortgaged, and the plaintiff applied for 
amendment which was granted on the 19th November 1914. and the defen* 
dant appealed on 19th February *915, it was held that the defendants 
were not obliged to appeal from the decree of June 1914 at a time when 
the plaintiff had applied for an amendment, and that in any event an 
extension of time would be granted under this section . the appeal was 
not barred — Har Kishen v Lahore Bank W 64 P It 1919 

Where a decree which is wrongly drawn up is amended by the Court 
after the expiration of the time prescribed for appeal against the onginal 
decree the pirty affected by the amendment can appeal against the decree 
as 'amended and the delay will be excused under tlus section — V s 
ivanafhan v Ramanalhan n Mad 640 

53 Ignorance of fact —Where an application for bringing the legal 
representative of the deceased respondent on record uas not made within 
the period of limitation by reason of the appellant not being aware, till 
shortly before the application of the death of the respondent who lived 
at a great distance from him it was held (hat the appellant had su/hc^ent 
cause for not making the application within tune — Allah v Tliakurdas 
1908 P L R J4 

5 4 Judgment not pronounced m open Court — Where it appeared 
that the judgment of the lower Court had not been pronounced in open 
Court nor had any intimation been sent to the parties of any date for 
its proaouncement, and the appellant or his pleader did not discover 
what the decision was till after the expiry of the period prescribed for 
appeal, it was held that there ivas sufficient cause for excusing the delsy 
in presenting the appeal — Lallt v 5 oin 27 P R 1919 

55 Pauper appeal — Where an application for leave to appeal i« 
forma pauperts is rejected and the appellant afterwards pays the full 
Court fee wthm the time granted by the Court but after the expiry of 
the period of limitation, held that there was a sufficient cause for allowing 
the regularly stamped appeal beyond the period of limitation — Dai Ful 
V Dessat, 22 Bom 849, Buia v Paratnatiand 84 P R 1904 Ciraar 
Lai V Lakshmi Sarain, 26 All 329 Jumnabai v Vtssondas 21 Bom 

, Chintamam 'i Ramchandra, 589, Dhagwan X)as v Baluianl, 

74 P R 191O , Inlisam Begum v. Waitran, Jij P R 1899 Where during 
tho pendency of an application for leave to appeal tn forma pauperis, the 
appellant acquires some property, whereupon he is declared not a pauper 
and is ordered to pay Court fee, and he takes time from the Court to pa> 
the stamp, and pays the stamp Within the time granted, though beyond 
the period of limitation, his appeal will be considered as presented on 
the date of the application for leave to appeal »« forma pauperis, and 
therefore not barred The case comes under this section — Jhirga Charan 
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56 Inability to get stamps — The Hst day of filing an appeal svos 
ijth Jul) but OR that daj the appellant could not get a stamp The 
next day was a hohdaj The apj cal was fled on the 15th It was held 
that the delay was excusable under this section — I\esho Prosad v Har 
bans iP L J 163 37 Ini Cas 11 But in a later Patna case it has been 
laid down that where the partj is guiltj of procrastination eg where 
the Law has prosnded a time limit within which any particular step is to 
be taLen and a party waits until the last moment before beginning to 
taVe action he is not entitled to the Court s indulgence if an unforeseen 
accident (e g laabiLtj to get stamps) prevents the step from being taken 
within the time prescribed by lav— SrfJk Jakar v Fnlchard 4 P L J 
3S1 fad Cas 223 In another Patna case the Judges have expressed 
the opinion that although appellants who are prevented from filing their 
appeal within tim* by difficulties encountered in procuring the necessary 
Court fee stamps may possibly rely upon those difficulties as constituting 
suCficicnt cause within the meaning of this section for not having filed 
the appeal within time still it must be remembered that such difiicutties 
are really due to the litigant s inveterate habit of putting off the purchase 
of the Court fee and the filing of the appeal to the very last day— Jfaii 
Sahay V Kumar Laehmi Karaya 3 P I- J 74 42 Ind Cas 673 

In a Nagpur case also it has been he d that an appellant who wilfujl 
leaves the preparation and presentation of the appeal to the Uat dai *i’ 
the penod of limitation is guilty of negl gence and is not cntitl d ^ 
extension of time if some unexpected or unforeseen contingen > < 
ability to get stamps] prevents him from filing the appeal % 1 I « 
This section was not provided to encourage negligence pr> <• -• 

and \ 3 .Tuiy~ Kedarnaih v Zuntberlal 12 N L R 171 

57 Oth*r Cases —Filing an appeal as from an ordi 
from a decree— l/artorafA V Balak i88t A W N 07 cl 
of a Court in receiving appeals and want of notice of s 
party — Suhhdial v Jay Shngk loi P R 1890 taking 
an appellant to get himself declared a major — MaJaraj t 
21 P R 1904 these are sufficient causes 

Where an application for review wras filed out ol ♦ 

•wvj ‘VSt *iiA V. yts. wi w/eni if- 

ol new evidence the delay was excused under this 9 *<-/ 

V Du N matullabu 42 Dom 29j Where the rule 
in a second appeal to file a copy of the judgment // 
oaly been published m the Gazette a few days before tu 
so that there had not been sufficient tune for the c^r 
k2'>#a to the lilugants and the appeal Was afb-*^ 
appellant with the first Court s judgment withia c 
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ifter the expiry of the period of limitation held that there was sufficient 
cause for excusing the delay — Muhammad Hassamiddin v Saif Ah 4 
Lah 122 74 Ind Cas 451 Where the question whether the decision 
)f the Trial Court amounted to an order only or to a decree was a doubtful 
me and therefore insufficient Court fee was at first paid on the memo 
andum of appeal but lull Court fee was made up after limitation held 
hit there was sufficient cause to excuso the delay^ — Ra^hbir v Sohan 
Dm 6 Lah Z33 86 Ind Cas i A I R 1925 Lah 381 Omission to 
ign a memorandum of appeal throus,h oversight, which was otherwise 
n order and had been duly presented is a sufficient cause for extension 
jf time — Malhra Das v Firm Ram Ca 84 Ind Cas 518 (Lah ) 

58 Application for copy of decree with insuticient folios — A decree 
was passed on Dec 3 and signed on the following day and an application 
for a copy was made on the 10th with lusuflficient folios on the iith 
the officer m charge made a report that the folios put m were insufficient 
and 9 more were required and the pleader for the appellant got the m 
formation the next day when he supplied the necessary folios the copy 
was ready for delivery on the 16th and the appeal was filed on January 
8 next that IS 36 days after the decree it was held that the Judge should 
not throw out the appeal as barred and that under tlie circumstances 
he should exercise his discretion under this section^ — Dulah v Saroda 
3 C W N 53 See also Kalt Sankar w Daikaulha Nath 7C W N 109 
59 Defective Vakslatnama —A memorandum of appeal was signed 
and presented by two pleaders In the body of the Vakalatnama their 
names were not mentioned but at the foot of it there was an acceptance 
of the vakalatnama by both the pleaders At the hearing of the appeal 
an objection was taken that the presentation of the appeal was invalid 
whereupon a fresh vakalatnamah complete in every respect was filed 
but the Court rejected the appeal deeming it to have been presented on 
the latter date Held that the Court should have admitted the appeal 
under this section— SAnniiSw Nath v Badn Das 43 All 392 19 A L J 
183 61 Ind Cas 410 See also Ram Riifi v Nath Rain AIR 1926 
All 252 91 Ind Cas 863 

SUFFICIENT CAUSE, WHAT IS NOT — 

60 Alteration of law —A new statement or exposition of tlie law 
or altering the view of the law by the High Court or the Pnvy Council 
IS no sufficient cause for delay — Voicrn v Soorendra 10 W R 178 Aura 
V Gajan it \V R 130 Ma/ihan v Manchand 5B H C R AC 107 
Shama Churn v Jiindaban g W R 181 (F D ) Bimola v Dangoo 19 
W R i8g Thus the fact that a judgment altering the law has been 
delivered in another case after the time for appealing or applying for 
review has passed is no reason for admitting an appeal or review petition 
after time— l/oAAaa V \Ianchand 5B H C R 107 here a judgment 
settling a point of law which arises in a case has been delivered before the 
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decision «n that ca^e but not reported UU aften»ards tint is no reason for 
Rranting a rcMCW of judgment after the time lias expired — 'Ichuta v 
xramnt.7 u 10 Mad 357 

61 Ignorance of law — Sec Sotc 49 \ under heading Mistake of law ” 
The fact that the appellant was a purdanashiii lad> and did not know that 
a cop\ of the decree was rerjuirrd to be filed along with the memorandum 
of appeal ih no sullioent cause for extending (he lime to enable her to 
(lie a coj \ < ( the decree after the period of limitation — Masuiit v Madan, 
im P \\ U 8 Ignorance of the cKect of the judgment is up justifica 
lion for delat in filing the review — Colam v S}ad S Bom 260 

62 PoTerty —The povcrl> of the appellant in consequence of which 

he was not able to pv) court fees in time and liad to raise funds is not 
a sufhcicnt cause for a tmitting an aj peal out of timc~Mosiaul/a v yih 
ir duUah 13 Cal //maim v CoUedor 9 Ml 6 j5 (P B) Krishna 

turjin) V 19 M L J 203, even the state of poverty coupled 

with the fact of the appellant be ng a purdanashn lady is no suOicicat 

— /f’usaini v ColUtlor y AH 635 (P B f 

6j Pardanashm ladjr — The mere fact of the appellant being a 
pardanaskin lad> is not a sufficient cause — Hiisaitn v Collector g All 635 
(I U ) Vtfiuw s ^fadan 1911 P \V K 8 It may be conceded that 
when the fact of the appellant being % parJan ishin lady has prevented a 
party from presenting the appeal htrsclf or froni retaining counsel to 
d > so It ma> furnish a ground for applying the discrctionarj power under 
this cell n but It cauaot be laid down (hat whenever the appellant 13 s 
pardanathin tl ere sli u d be no practicil limit to the period during which 
her appeal must be presenUd — llttsaim lle^nm v Collector g All li at 
page 18 (per Mahmood J ) But where the applicant is a pardauasAtn 
lady whose legal interests arc not prosecuted by her legal advisers with 
all the carefulness winch the circumstances demand m consequence oi 
which delays have occurred w instituting legal proceedings such delays 
ought to be excused — Dai NeiiaUiu v B«i Netnalullabu 42 Bom 295 
(atp 300) 

64 Negligence of pleader or his clerk — Dona fide mistake on the ^ 
part of the pleader may be excused but want of care and attention on 
h's part 111 seeing to the proper presentation of the appeal is no sufficient 
cause Thus where the counsel for the appellant had omitted to present 
his petition of appeal m due time although he bad been furnished with! 
the necessary papers and the necessary costs I eld that the negligence on 
the part of the counsel was not a sufficteat cause for extension of time — 
Duddhu V Dewan 37 All 267 Carelessness on the part of the pleader 
ill filing an appeal of value over Rs 5 oo^in the Divisional Judge s Court 
Instead of in the Chief Court » not a sufficient cause for excusing the de 
Jay in the subsequent presentation of the appeal to the latter Court— 
Sanl Smgh v gaim 118 P R 1908 Negligence of the vakil in filin g 
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proper Court-fee stamps, when the deficiency of stamps in the memo, 
of appeal was pointed out to him by the Court, is not a sufficient cause 
for excusing the delay in fibng the proper stamps — Jodhon Prosad V 
Nauku Prosad, 3 P L J 484 

Filing of an appeal in a wrong Court through gross carelessness of the 
pleader is not a sufficient cause for presenting the appeal to the proper 
Court after the expiry of the period of limitation — Mahatnmad \ Ladha 
SiHg/i 33 P W R igi4 Where the appellant's miikhtar omitted to 
flic his power of attorney and the copy of the first Court’s judgment with 
the appeal and filed them long after the presentation of the appeal, and 
no reasons were given for the delay, the appeal was dismissed as barred 
by limitation — Dhanna v U’aar, 1919 P L R 94 The mere fact that 
the counsel entrusted with the task of filing an appeal forgot all about 
It till after the expiry of the period of limitation is not a sufficient cause 
for extending time — Dilan v Itum Bharasay, i O W N 880, A I. H 
1915 Oudh 374 

Similarly, negligence of the pleader's clerk in applying for delivery 
o( the copy of the decree and in filing the appeal would not be a sufficient 
cause of delay — Atlnkiadshad v Mukhdum 24 Ind Cas 977. 7 S L R. 
201 Mistake of the pleader’s clerk in filing the appeal out of time is no 
sufficient cause — Ganesk v Htrde Dihan, AIR. 1925 Oudh 189, 82 
Ind Cas 4S4 But in a Punjab case, where the appellant's counsel pro* 
pared the grounds and gave them to his clerk 9 days before the expiry of 
the period of limitation, but the clerk finding that a copy of the judgment 
of the first Court was wanting directed the client's agent to get the same 
and kept the appeal by him till the said copy was obtained and then forgot 
to file the appeal m time, held that sufficient cause had been made out 
though the pleader was not free from blame — Btbi Ptttli v Jauala, 1912 
P. W. R 12O 

65. Negligence of Appellant — ^Where an appellant obtained an un- 
certified copy of the decree m which the date of the decree was wrongly 
given, and the appellant's pleader was misled thereby, it was held that 
there was no sufficient cause of delay in filing an appeal from the decree 
—Karachi Tradmg Co v. Te}bhandas,ZS L R 235 tt’here an appellant 
filed an appeal without a copy of the right decree and it was proved that 
the whole procedure on the appellant’s part was slack to the utmost, it 
was held that this section did not apply — Curprasad v Kant Satnajo, 
13 A L J nor Where a copy of the decree, which was in existence at 
the time of preferring the appeal, was not attached to the memorandum 
of appeal, held that the memorandnm was bad, and as no sufficient cause 
was shown for extending the tirBe under this section, the appeal was dis- 
nussed— //rm Chandra v Jadab Chandra, 16 C L J. 116. So also, the 
presentation of second appeal with a copy of the first Court's judgment 
is not a proper presentation and tune cannot be extended for filing it 
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Hajan \ Kurta 4 Lah L J 475 \ I K iq -3 Lah 95 Lakhma Dus 
\ yftkr Ckand 73 Inil Ca^ yio, A I U 19^3 I.ali 144 NMicrc the 
«m1j rcAson for »IcIav »n filing an appeil was that certain ncces'-ary papers 
« ere gi\ en to a counsel who took no steps for filing the appeal and returned 
them after the penod of limitation livl expired, and it was not shown tint 
the appellant took an\ steps to engage the services of another pleader 
l> f »rc the expirj of the peno.1 of limitation it was held that there was no 
siilhacnt c.xuse for the dclaj — PttraH \ ItuJJhu li \ L J 837, 25 Ind 
Cos 30 \\ here the appeal wxs filtd late on account of the delay in getting 

copies and the dela^ was due to the fact that the appellant gave money 
ti) the pleader s clerk fur getting the copies but afterwards took no steps 
to enquire of his pleader for the same held tli it there was no sulficient cause 
toexcuse the delay — MahaUlx ttirhinv, 2t A U J 817I 75 Ind Cas 234 
\ii api>c1tant who has waited for applying to obtain the necessary 
cojiies up tn the last day of limitation when the Court happened to be 
closed for somi. holiday, and who was consequently obliged to apply for 
them after the penod for appeal lud expired, is not entitled to get either 
the indulgence under this section or the benefit of section 13— Ciiron V 
iJintfrabeii, 79 V H lylfi Afterthe arguments >a a case were concluded) 
but before judgment was pronouiKcd, the defendant died The case 
Was decideil against the defendant Htssoiis one of whom was an adult 
and the other a minor reprcsentci) by his mother as guardian, presented 
an appeal 13 days beyond time U was held that there was no sufficient 
reason to extend the delay, m as much as the adult son (who was an edu 
cated young man) and the mother (who was well able to manage her afiairs) 
who were concerned to prosecute the litigation in their own interests and 
In the interests cl the infant, were grossly negligent, remiss and careless 
in not prosecuting the appeal m time — Ganesh v Silaram, 41 Bom 13 
When the defendant died in >918. and the plaintiH applied to have 
the name of the legal representative of the defendant placed on the record 
two years after, on the ground that he was ignorant of the defendant’s 
death, held that the plaintiff had failed to show sufficient cause for the 
delay, for if he had shown the smallest diligence iii prosecuting the suit, 
he must have discovered the fact of the defendant 5 death much earlier 
— Saral Chandra v Mathar Hone and Ltme Co Ld , 49 Cal 62 (at p 66) 
Where the clear provisions of the Court Tees Act w ere brought to the notice 
of the party's counsel, and he was asked to make up the deficient Court 
Tees, but the counsel and the party were both grossly negligent in not 
paying the deficit Court fees within the penod of limitation held that 
they were not entitled to any extension of time — Puraii Chand v EfnP , 
27 P L R 91, 92 Ind Cas 991 

Where the appellants relied upon an unauthorised publication known 
as the 'Legal Diary’ and being misled by it as to the duration of the Chief 
Court’s vacation presented his appeal beyond the penod of limitat 
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it was held that the cause shown was not suiRcient as the appellant had 
not acted with due care and attention — JatDialv Awar 1917 P W 
R 27 

66 Negligence of agents or servants — Negligence of servants is 
not a suffi lent cause If parhes choose to entrust legal affairs (e g filing 
of appeal) to their servants they must take the consequences of any re 
missness or negligence which may be exhibited on the part of their servants 
and they cannot come to Court after the penod of limitation and claim 
indulgence under this section — Seth Jahar \ Pritchard 4 P L J 381 
S'* Ind Cas 225 Jalesaar v Ram Hart 55 Ind Cas 17 (Patna) 
Mg Nawv Somastindaram 2 Rang 655 AIR 1925 Rang 187 

Where an appellant entrusted all business connected with the filing 
of his appeal to an unqualified mao who made no attempt to take pro 
fessional advice which if taken would ha\c avoided the delay in the pre 
sentation of the appeal held that it was not a sufficient cause under this 
section— hrtshnaswanii V Ramaswamt 19 M L J 209 

67 Notice of delivery of judgment, not given to parties — An appbea 
tion for extension of time for appeal was made on the ground that though 
arguments were heard on the 13th March judgment was sot delivered 
until 17th April and no notice of the delivery of judgment was given to the 
parties and it was not until July that the applicant heard that judgment 
had been delivered Held that in the absence of any indication to the 
contrary xt must be presumed that the notice required under O 20 Rule 
1 C P Code was given The application was refused— v 
Re>iar$t Das 22 0 C 379 55 Ind Cas 837 But in Ma Me Thin v 
Mauiig San Lutt 8 Bur L T 99 no such presumption was made, and 
the negligence of the Court m not giving notice of delivery of judgment 
was held to be a sufficient cause for extension of time lor the appeal 

68 Other cases — ^The fact that the appellant had preferred an appeal 
in a connected case and awaited its result does not ehtitlc him to an cx 
tension of time under this section — Dund v Deonavdan 17 C L J 59G 
•’o Ind Cas 513 Husatnt Begum v Colleelor 9 All ii (per Mahmud J ) 
The fact that a person was not aware of a change of rule winch had been 
given ample publicity is no ground for excusing delay — Copal v IVallabh’ 
das 75 Ind Cas 878 (Nag) Two suits were brought at the same time 
by the executors raising some questions of construction in respect of the 
same will Similar decisions were passed in both the suits On appeal 
by a defendant in one suit the decree of the Court of first instance was 
reversed Thereupon the plaintiffs applied for leave to appeal in the 
second suit although the time limited for appeahog had expired the 
Court held that no sufficient cause was shown for the plaintiff s delay 
the decision in one suit would not abide by the decision of the other 
as the suits were independent of each other — Thucker v Canji 14* 
Bom 363 
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Oi Ihe fMlurc of an application to set aside an ex parte decree the 
period occupied in the proceeding cannot be deducted in computing the 
period of limitation for an appeal against the decree The petitioner 
hanng failed in his application could not be alloiied to fall back upon 
the renedi b> naj of appeal which was open to him at the time when 
the decree was pa«:«ed and of which he dul not choose to aiail himself, 
and that was not a sufficient cause under this section-— \ Matapgwt, 
23 Cal 325 

If the delaj be caused bj the appellant s desire to file his appeal on a 
‘ luck> dai *f/rfthat that would be no sufficient cause — huhtlappa \ 
Itairanujan 25 Mad lf«6 (l??) 

The goodness or otherwise of a case, and a mistake m calculating the 
time allowed for an appeal do not in themselves constitute a sufficient 
cause— CAaiib v PoXto \fot, 02 P R tflS6 

The plaintifl brought a suit for partition and possession of his share 
against his co-sharer Z a.s well as the vendees of the co-sharer The first 
Court gave him a decree Two appeals (bos 19 and 20) were filed against 
that decree, one (Vo 20) b> Z. and the other (No 19) by the vendees 
The lower Appellate Court accepted the appeals, dismissed the plaintill's 
suit, and passed two connected judgments (one of which referred to the 
other) and two decrees The plaintiff preferred a second appeal to the 
High Court, and filed copies of judgment and decree of Appeal No 30, 
but did not flic a copy of decree in Appeal No 19 On preliminary ob 
jection by the respondents the appellant prayed for lime for filing the 
copy of the decree in Appeal bo 19 Jfeld that no sufficient cause has 
been shown for extending the time for filing the copj— AfiiAewmad Dm 
V. Ze&unnissa, 3 Lah 315 

The applicant presented an application for review but the Munsanm 
declared that it was insufficiently stamped Thereupon a dispute arose 
between the party and the Munsanm as to whether or not the stamp was 
sufficient Afterwards the deficiency in stamps was paid but after the 
period of Umitation Held that there was no sufficient cause for excusing 
the delay in filing a properly stamped apphcation for review The defi- 
ciency should have been made good as soon as the Munsanm pointed it 
out — Munro v Caampore Mtimetpal Hoard. i3 All 37 

MISCELLANEOUS — 

69 Withdrawal of appeal — Cross objection — ^The withdrawal of 
an appeal, by which the respondent lost opportunity under the old Civil 
Procedure Code of having his cross objection heard, afforded no sufficient 
reason for enlarging the time for his preferring a regular appeal as regards 
his cross-objection — Cliudasam v IsXwargar, 16 Bom 249, Jafar v. 
Ranjit, 17 All 518 , but where it appeared that the respondents would 
have appealed but for the fact that an appeal by the appellant was already 
on the file, it was held that the respondents show ed sufficient cause for 
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filing their appeal wthm Umt-^Horgovtndas v Jadavahoo, 23 Bom 692 , 
Gour Hart y Prenmath, 9 Cal 738 

But now the new Civil Procedure Code {1908) O XLl, r 22 {4) provides 
that if the original appeal is withdrawn or dismissed for default, the memo* 
random of objections filed by the respondents may nevertheless be heard 
and determined after such notice to the other parties as the Court thinks 
fit Even where the cross objections filed by one party were dismissed, 
without going into the merits of the case, on the ground of their being 
filed after the dismissal of the appeal, and an appeal was filed on the same 
points as the cross objections it was held that this appeal was not barred — 
Parbhti Dayal v \furlidhnr 23 A L J 365 A I R 1925 All S67, 78 
Ind Cas 677 

70 Admission of time*barr«l appeal subject to objections at the hear- 
ing — An ex parte order admitting a time barred appeal is subject to 
re consideration at the hearing of the appeal at the respondent’s instance 
—^Krtshnasttamiv Ramasuami 4* Mad 4t2 (P C) affirming 23 M L J 
219 . dfoiAan/fa v Ahmedulla. 13 Cal 78 Sarat Chandra v Saraswalt, 
34Cal 216 Dioid Dahadur\ Dfonandati. iyC 1. J s°^,Saiu\ Maroii, 
8N L R 50 tfa//i Reddy y Beddakka 27 M L J 147 Venkafraiudu 

V Nagadu 9 Mad 450 Ravii Keshap v Krishna Rao 38 Bom 613, 
Mulna Ahmad v Krtshnajt Ganesk, 14 Bom 594 The ex parte order 
may be reconsidered either by the Court which admitted the appeal or 
by the Court to which the appeal hxs been transFcned — Wahid s Ilagdod, 
1897 A \V N 15 Chuiider Dass v Boshoan Lai, 8 Cal 231, /fmfliiff 

V Subraya, 21 Mad 228 Mulna v Krishnaji, 14 Bom 594 A Division 
Bench o! the High Court hearing an appeal is competent to set aside an 
ex parte order of a single Judge of the High Court admitting an appeal 
bejond time—ffififliMi Begum v Collerlor, g Al\ 11, Unied Alt \ 3 f««i- 
cipal Committee 2 Lah i Krishnasatni v Rainasami, 41 Mad 412 at 
P 416 (P C) 

In the Pnvy Council case cited above (41 Mad 412) their Lordships 
of the Judicial Committee, while holding that an ex parte order admitting 
a time barred appeal is open to reconsideration at the respondent’s instance, 
yet observed that the question of limitation should not however bf left 
open till the heating of the appeal, although this has been hitherto the 
usage m India The Indian Courts should adopt a procedure which will 
secure at the stage of admission the final determination of any question 
of limitation affecting the compctenc> of an appeal This view has also 
been expressed in SAnmanl SHinfarnbai v Collftlor, 43 Bom 376 (P C), 
See the cases cited under hcoduig ‘ Admitting time barred appeal subject 
to objections ’ in sec 3 

So. when an application is made to the Court for an extension of time 
lor presentation of an appeal under this section, a rule should be issued 
on the respondent to show cause wh) an extension of time should not be 
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pra^tM — OjU NVtPi* \ liiiireitrir 79 Ind Cas OJ-J AIR 1925 
Ctl 1*^ Thi' p^K<^dart‘ h\^ Wen in«st<d upon by their Lordship of 
the JuJiciaI CoTn ttec m 41 Mid 412 cited iboic Where an appeal 
which fiteil out of tint” was admitted subject to objections, but the 
re«pon lent was not made iware of the order and no question svis raised 
as to thr lej:alit\ nr propnetx of the onler and the appeal sms nllowed 
On th«n“ntsb\ the 1o« er \ppellate Court krl I thlt the admission of the 
anp~at sjhiecr to objections hi the T>wer Appeffafe Court ins irregular 
an 1 ih« respondent mul I ruse the question of limitation in second appeal 
— ^hlut \ CitfurtJiMj t P I T no 64 Ind Cas 35 A I R 

I > r Pal 4* If an nopeil presented oof of time is admitted by the appel 
late Cs irt r t pir/e the respon lent ns soon as he is serxed with notice of the 
appeal mix appU lx motion for dismissal of the appeal on the P’ound 
of deixx If the respondent sleeps oxer his nghf and allows the appellant 
to in'- ir expanses in bnnemR the case for hearing he cannot be itlowed 
at the heanne of the appeal to raise 1 preliminary objection that the appeal 
IS tim“ hiTXVil—yfurHfaf>p<t % Tkyammaf Jf M L T 456 70 Ind Cas 
8'7 \ I R ID’S Mad 8j 

W’here a Judge rTcased the deb) m the filing of an appeal mthoat 
notice to the re«p indent and when fhc appeal came on for hennng the 
Utter did not object to the order in the course of bis argument the final 
decision in the appeal cannot be attacked in revision on the ground of 
delax in filing the appeal — Dharat x Dasan! 80 Ind Cas 617 AIR 
1925 Oudh 148 

Where an application for the admission of an appeal which was filed 
out of time by 2 days was heard ex parte before a Division Bench of the 
High Court and admitted it was held that though the order was not con 
elusive on the respondent and he was entitled to object to the admission 
of the appeal at a later stage the order of the Division Bench admitting 
the appeal should not be discharged xvhen no facts which were not 
before the Bench were urged on behalf of the respondent — B\shen Dat v 
NiXndan 12 C W N 25 Saku v Ar<iro/» 8 N I R 50 15 ind 
Cas 5^2 

It was held m Jhotee v Omes 5 Cal i that if the District Judge being 
satisfied that the appellant had sufficient cause for not being able to file 
an appeal wthin time admitted it a Subordioat' Judge to whom the 
appeal had been transferred for di^osal could not cancel the order But 
It has been held in later decisions that this view is not correct because 
even if the District Judge upon the representation of the appellant b'fe 
satisfied that there xvas sufficient cause yet the other side would be at 
liberty at the hearing of the appeal either before the District Judge or 
before the Subordinate Judge (jf the appeal is transferred to the latter} 
to show that in fact the representation of the appellant xvas not true 
that really there was no sufficient cause for ndmitting the appeal bc>< ^ 
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time — Mulna v Knshnajt 14 Both 594 Bhismadeo v SUanaih, 40 Cat 
259 Mantch v Natbtilla 2 C W IT 461 

71 Interference by High Court — The High Court has power in 
second appeal to look into the grounds upon which the Lower Appellate 
Court has admitted an appeal beyond time — Chunier Dass v Boshoon 
Lall 8Cal 251 It is the duty of the second Appellate Court to see whether 
the duty cast upon the Judge of the Lower Appellate Court as regards 
determination of the question whether the appeal is within limitation 
has been properly discharged by him and to interfere if by a svrong im 
proper and judicially unsound exercise of discretion under this section 
he has admitted an appeal which was barred by limitation — Beeht v 
Ahsanullah 12 All 461 (483) 

Where the discretion is exercised m a capncious or arbitrary manner 
the High Court can interfere — Bkttnrao \ Ayyappa 31 Bom 33 Jotx 
Prasad v CA»m Lai 106 P R 1885 Ghartb v Pohh 92 P R i886 
Panati v Gaipaii 23 Bom 513 Thus where the appeal to the lower 
Appellate Court had been presented beyond time but of the several ap 
pellants one only applied to have the delay excused on grounds personal 
to himself with the result that the lower Appellate Court admitted the 
appeal of all the appellants and varied the decree of the first Court the 
High Court interfered and reversed the lower Appellate Court s decree 
because there was no sufficient cause on which the delay of all the appel 
lants could be excused— ytshwanatk v Vasudev 25 Bom 699 here 
the lower Court has exercised its discretion under this section on the strength 
of a misleading report and had set up a rigid law of limitation in the exercise 
of that discretion the High Court will interfere— //nraiw Si«gA v Bikaratn 
8A L J 793 It Ind Cas 814 Where a Judge who purports to exercise 
the discretion under this section does so under the view that there is no 
general rule when in fact there is one he has misdirected himself as to 
the law to be applied to the Case he has not exercised a judicial discretion 
and the supenor Court must either remit the case or exercise the discrc 
tion Itself — Bnj Inder Singh -v hansht Rain 45 Cal 94 (P C) Where 
the Lower Appellate Court has failed to exercise its discretion according 
to this section and has not considered the question whether there was 
sufficient cause for extending the period the High Court may interfere 
and consider the question in second appeal and if necessary allow a time 
barred appeal— GAonb v PoJh Mai 92 P R 1B8G Naiid Singh v 
CUH177P R 1917 Sripat V tiubdar zO W N 678 A I R 1925 
Oudh O43 

But where the Lower Court after considering all the circumstances 
of the case has exercised its discretion one way or the other and has come 
to the conclusion that sufficient cause has or has not been established 
for not filing an appeal within time the High Court in second appeal will 
not Interfere — Debt Charan v Meldt, 20 C W N 1303 i p L J 
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4^5 Fatima y Nansi g All 244 Uardhatt v Mam C/iaiid 02 P R 
igiO Tutsa htmaar \ Gajraj 25 All 71 llanud Alt \ Gayadm 2O 
\ll ^27 Sttpa! \ llubdar (supra) Abdul hastm \ Chaturb/iuj 6 
P L J 444 64 Incl Cai 55 Ram Rufi \ Aaift Ram \ I R ig'Q 
Ml 25 ' 

\ tnfTe diflerencf in vnew as to the mode in uhich the discretion ought 
to ha\c been exercised under this section b} the Louer Appellate Court 
IS in Itself no ground for interference b> the High Court but where facts 
which are material for the purpose of enabling the Lower Appellate Court 
to exercase the discretion under this section ha\e not been considered 
the exercise of discretion is judiciall} unsound and the High Court can 
interfere — htcktlappa \ Remanvjam 25 Mad 1O6 Hardhan \ Mam 
ekanJ 0 P R igiO Before the High Court interferes it ought to be 
utisRed that the exercise of the dii^rction b) the tower Court was judicially 
unsound The test is has the discretion been exercised after appreciation 
and consideration of all the facts which arc material for the purpose of 
enabling the Judge to exercise a judicial discretion and after the application 
of the nght pnnciple to these facts ^—AirAi/appa v Ramanujam 25 
Atad 166 \Nhere the Lower Appellate Court ha< in the exercise of its 
judicial discretion refused to excuse the delay in the presentation of an 
appeal the High Court would not interfere in second appeal with the exercise 
of that discretion e\cn though it might have taken another view had it 
been the Lower Appellate Court — Ahmad Rtmatn v FauhttUah 45 
All 43' at A L J jrg AIR 1923 All 455 In a recent Madras case 
where the I^wer Appellate Court bad admitted a time barred criminal 
appeal and acquitted the accused without being satisfied that the ap 
pellant had sufficient cause for not preferring the appeal in time but 
there lad been no gross iniscarnage of justice which ought to be 
remedied the High Court refused to interfere — Janahramayya v 
Brahtnayya 4S M L J 457 AIR 1923 Mad 709 

72 Explanation —An appellant wrho is misled by a practice ivhich 
had hitherto prevailed m the subordinate Court but which had recentlj 
been hel 1 to be wrong is entitled to an extension of time under this section 
— Ram Chartia v Ram ffarayan 5- Ind Cas 959 (Patna) Ntbaran 
V Martin and Co 32 C L J 127 JoUndra v Lodna Colliery Co 6 
P L J 350 (F B ) Where the appellant has been misled by the rules 
of the Court followed for a long time the provisions of this section can 
be invoked — Bheemasena v Vemtgopal 48 Mad G31 48 M L J 384 
AIR 1925 Mad 725 

Where the applicant was misled by a Full Dench judgment into an 
erroneous belief and thereby made a wrong calculation of the period of 
limitation for his application held that there was sufficient cause for the 
delay in filing his application — Hansk Chandra v Clandpnr Co Ud 
39 Cal 7&G (773) 
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6 (i) Where a person entitled to institute a suit or make 
an application for the execution of a decree 
Legal disibility from which the penod of 

limitation is to be reckoned a minor, or insane, or an idiot, he 
may institute the suit or make the application within the same 
period after the disability has ceased, as would otherwise have 
been allowed from the time prescribed therefor in the third 
column of the first schedule 

(2) Where such person is, at the time from which the penod 
of limitation is to be reckoned, affected by two such disabilities, 
or where, before his disability has ceased, he is affected by 
another disability, he may institute the suit or make the applica- 
tion within the same penod, after both disabilities have ceased, as 
would otherwise have been allowed from the time so prescnbed 

(3) Where the disability continues up to the death of such 
person his legal representative may institute the suit or make the 
application within the same penod after the death as would other* 
wise have been allowed from the time so prescnbed. 

(4) Where such representative is at the date of the death 
affected by any such disability, the rules contained in subsections 
(i) and (2) shall apply 


Ittmlrahons. 

(a) The nght to sue for the hire of a boat accrues to A durmg 
his mmontj He attains majonty four years after such accruer 
He may institute his suit at any time within three years from the 
date of his attaining majonty 

{b) A nght to sue accrues to Z dunng his minonty After 
the accruer, but while Z is still a minor, be becomes insane Time 
runs against Z from the date when his insamty and minonty cease 

(c) A nght to sue accrues to X dunng his minonty X dies 
before attaining majonty, and is succeeded by Y, his minor son 
Time runs against Y from the date of his attaining majonty. 

73 Principle — The rights of infants are much favoured in law, 
and regularly their laches shall not be prejudiual to them upon a pre 
sumptioo that thej understand not their right and that they are not 
capable of taking notice of the rules of Jaw so as to be able to apply them 
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to their advantage Hence b> the common law infants were not bound 
'or want of cla m and entrj witbm a }ear ..tid a da> norare thej bound 
b) t fine and five jears non claim Rorb> statutes of limitation provided 
thev prcxtecute their right wathin the time allowed bj the statute after the 
irmediment IS removed — Bacon s Abridgment cited in 37 Mad 1S6 (at 
p 190) The general principle of law is that time does not run against 
a minor — Mora v Iiraji t6 Bom 536 

74 Scope el Section — ^Sre 7 of the ol 1 \ct applied to the ctie of a 
person entitled to maVc oh) application but now this section has been 
limitol to the case of a person entitled to make onl> an application for 
the execution of a decree 

But a right preserved by the oil \ct will not be taken away by the 
new one Thus under the Act of 1877 the minor judgment debtor could 
on attaining majority appl) to set Kile a sale If such nght accrued 
to a minor before the I imitation Act of too3 came mto force it cannot be 
taken awav by the present Act that being a privilege which has been 
preservelb) sec 0 («) of the CcneralClauses Act — Tn^al hatimv Antiada 

14 C W V 843 11 tnd Cas 401 

This section will not grant an indulgence to a minor entitled to prefer 
an appeal it provi lesonly for suits or applications for execution of decrees 

An apphcAiion to fie an awar) does not become \ suit by the pro 
VI ois of pira o (rl of Schedule II of the C B Code and hence the 
applicant cannot claim the benefit of this section — Afa Thttrn Ttn v 
Muting Da Than t Rang 256 

Again this section »s limited to applications /or execution of decrees 
It is not appl cable to an application under O XXII r t C P Code for 
bria->' ng the legal repre entatives of a deceased appellant on record or 
to an application to set aside an order of abatement — Ma lfi« Thing v 
Afaung Po tVin to Bur L T 27 35 Ind Cas 438 It does not appl> 
to applications for setting aside ex parte decrees — Chidambaram v Karu 
ppan 35 Mad <"78 8 Ind Cas 543 Manohar m Saifign 101 P R igi6 
37 Ind Cas 2<)2 Nor does it apply to an application for the re admission 
of an appeal under O 41 role ig of the C P Code — Soiiiiftni v Skivap 
Rao 45 Bom O48 ”3 Bom L R no 60 Ind Cas 919 

An aoplicition for restitution ondersection 144 C P Code is virtual!) 
an application for execution of the appellate decree amending the decree 
of the first Court an I therefore falls within the purview of this section 
This IS an enabling section to enable persons under disability to exercise 
their legal rights within a certaitf time and it should not be construed 
so narrowly as to exclude an application for restitution — Kurgodigouda 
V Ningangonda 4I Bom 625 19 Bom L R 638 Srt«f Safaiv Ckhutax 
3 O \V N 05 92 Ind Cas 23 A I R <1926 Oudh 199 But an apphea* 
tion for a final decree in a mortgage suit is an application in the suit and / 

15 not a 1 application for execution and is not governed by this section — 
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V\nayahtao \ Baijnaih 15 N L R 36 48 Ind Cas 934 Nuamuddtn 
V Dokra Bhimsen 40 All 203(205) 16A L J 85 48X06 Cas 870 

75 Application of the Section — This section applies only to cases 
dealt with by the Act itself t e to those suits and applications for exe 
cution of decrees which arc mentioned m the First Schedule It is not 
applicable to cases for which a period of limitation is prescribed by other 
Acts Thus the provisions of this section do not apply to a case where a 
decree is barred by section 48 of the Civil Procedure Code 1908 — Ram 
idalk V Chalarpal 37 All 638 13 A L J 826 Ckalarpalman v Prem 
Nath 13 A L J 166 27 Ind Cas 865 Ramana Redit V Bahu Reddt 
37 Mad 186 24 M L J 06 18 Ind Cas 586 Thandu v Mohan Lai 
1894 P R 12S nor do the proiisions of this section apply to suits insti 
tilted under the Indian Registration Act — Veeramma v Abbiah 18 Mad 
99 or Bengal Rent Act VIII of 1869 — Gmja Nath v Palant 47 Cal 
'•63 or under Act IX of 1859 — Mahonud v Collector 13 B L R 292 
nor to a suit under the Bengal Tenancy Act — Akkoy Kumar v Bijo^ 
Ckand 29 Cal 813 

The Bombay High Court holds that though section 6 of the Limitation 
Act applies only to cases dealt with by the Act itself and as such does not 
apply to cases under the Civil Procedure Code still the provisions of the 
Civil Procedure Code must be deemed to be subject to the general pnn 
ciplo of law as to the disabilities of minors viz that time does not run 
against a minor Therefore an application for execution though barred 
under sec 48 C P Code is in time if made within three years after the 
minor attains majority — Morov Itsajt 16 Bom 536 But this case has 
been dissented from in 37 All 63$ 37 Mad 186 and 1894 P R 128 cited 
above 

This section applies only to cases in which a period of limitation has 
been prescribed bj law and not to the case of an order made by'a Court 
for the payment of money by a certain time — Prema v Jatiahtr 
31 P R 1884 

76 Meaning of the Section — It is clear from the provisions of this 
section that minority or lunacy would not prevent hmttafton from ri ntting 
as against the minor or lunatic but it simply gives to the minor or lunatic 
an extended penod for filing a suit or an application A lunatic s wife 
improperly sold his lands to the defendants in 18B0 In 1BB2 the lunatic 
died and his widoiv who succeeded him as heir died in 1910 In a suit 
brought by the reversioners in 1917 for the recovery of the lands it was 
contended on their behalf that the possession of the defendants could 
not be adverse to the lunatic that upon his death it was adverse to his 
widow but not to the res crsioners and that the suit was therefore m tune 
Held (overruling the contention) that adverse possession began in 1880 
from the date of the sale-deed in the lunatic s life time that a suit to re 
cover possession ought to lia\e been brought witbm ti^elve years from 
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that date (although the lunatic, had he Inedand become sane would 
ha^•e been entitled to bnng a suit within 3 jears from the time when his 
disabihtr ceased), and that the present suit Has b.arred b} limitation — Seela 
rarfiarajuv SuWara^u, ^5 Mad 361, 42 M L J 262, A I R IQ22 Mad 12 

In computing the period of limitation for a minor, the date on which 
he attains majonty must be excluded from calculation — Jugmohun v 
EucAmriAvr. to Cal 748 (751) 

77. Person suing in repreientatixe opacity — The benefit of this 
section applies to the case of a person suing in a representative capacity, 
eg , a ththatf of an idol The tight of suit is vested m the shebail, not 
in the idol therefore if at the time when the cause of action for a suit 
for recovery of possession of property dedicated to an idol accrued, the 
shebatt was a minor, he could bnng such suit within three yearsafter 
attaining majontv — JagadinJr'i v Hemanfa. Ca\ 120 i4i{P.C),8 

C. W \ €09. 

78 Accrual of cause of action — 1 he paintifl must be a minor {or in- 
sane etc ) when the cause of action first accrued and the cause of action 
must have accrued to the minor Aimse// otherwise he cannot claim any 
exempbon under this sectioo Therefore if the cau«e of action accrued 
to the minor's father, the minor «on cannot after his father s death wait 
till he attains majonty — v SAksAcc 5 W R 169 Pira v 
Muruga, 3 M It C R 340 Similarly if the cause of action accrued 
before his birth, the minor cannot, on coming of age, avail himself of the 
benefit of this section— SKf^Aciwar v 5 A<im Chand. 33 \V R 285 I\eh* 
V Hazara. 173 P R 1912. 14 Ind Cas 60 Lachman Das v Stmda* 
Das I Lah 558, 59 Ind Cas 678 Thus where a coparcenary property 
was alienated by all the adult male members living at the time and the 
plaintiSs who were born after the date of the alienation brought a suit 
to challenge the sale witbm three years after attaining majority held that 
this section could not be pleaded by a plaintiff who was not in existence 
when the cause of action accrued (1 e , when the alienee took possession. 
Art 12G) He is entitled to lake advantage of an existing cause of action 
so long as it subsists, but he docs not obtain a fresh penod of 21 years (18 
years and 3 years) from the date of his birth — Dhanra} v Ram Naresh, 
AIR 1924 All 912,79 Ind Cas 1019 Thahvr Prasad v Cit/aft, 87 Ind 
Cas 662 Ram Ktshen v Baldto 86 Ind Cas 704, AIR 1925 All 247 
This view IS DOW fortified by the Pnvy Council deasion in Ratiodip v 
Paratneshwar. 47 M\ 165,290 W N 666, 27 Bom L R 175 23A L J 
176, 48 M L J 29, 86 Ind Cas 349. A I R 1925 P C 33 

But the law is otherwise m the case of reversioners One reversioner 
does not derive his title through another and the cause of acbon accrues 
to one reversioner independently of others Therefore where a nearer 
reversioner has neglected to sue for a declaration that an alienation made 
by the widow is not binding on the estate, and has therefore allowed the 
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clum to bt barred, a more remote fc\ersioncr who was born after the 
date of the alienation, or who was a minor at the date of the alienation, 
IS not precluded from claiming the benefit of this section . for although 
the cause of action to the nearer reversioner accrued from the date of 
alienation still to him (the remoter reversioner) it accrued when he was 
born or w hen he w as a minor, and not before, and he can enforce his right 
after be attains majority — Abimsh V Harinatk, 32 Cal 62 at page 71 , 
Bhagwonta v Sufihi, 22 All 33 (F B), Das Ram v Ttriha Nath. 51 
Cal loi (loS) This was also the view of the Madras High Court in Covtftda 
V. Thayammal 28 Mad 57 Veerayyav Gaugamma, yOilid 570, Narayana 
V Rama, 38 Mad 396. and Venkata Row v Tulja Ram Row, (1917) M 
W N 30 but all the*>e cases liavc now been overruled by the Tull Bench 
decision in Varamina v Gopaladasayya, 41 ^fad 659 (See this case 
cited m Note 520 under Art 125) In this case it has been held that if 
the reversioners existing at the time of abenation are barred, the rever 
sioncrs born thereafter are equally barred, as the cause of action is but 
one The Lahore High Court likewise holds (following 41 Mad 659) that 
the right to sue for a declaratory decree is vested m the whole body of 
reversioners in c'cistebce at the tunc 0/ alienation jointly and severally, 
and time begins to run simultaneously against them all, and a reversioner 
born after tbc date of alienation does not obtain a fresh cause of 
action from his birth because when the time hasonccbcguntorun.no 
subsequent disability stops It — Chuagh Dm v AbduRa, 6 Lab 405, 90 
liid Cat 1022, A f It 1925 Lab 654. Mokan\ Dewa Smgh, 21 
P \V K 1907 Umra v Chulam. 22 P. R 1907 

\Vhere the cause of action accrued to the guardian, the minor cannot 
on attaining ma]onty claim the benefit of this section Thus, a promts 
sory note was given to the guardian of the jdaintifi when the latter was 
a minor in 1900 The plainlifi attained majority m 1919 and sued on 
the note within three >ears therefrom Held that the suit was baned 
Tht pro note having been gnen to the guardian he was the person en 
titled to sue on it, and the suit svould be barred if it was not brought withm 
the ordinary period of limitation The minor was not entitled to institute 
a suit on the note — JisAmiv Keshan, zb Bom L R 429, A I R 1924 
Bom 408,80 In 1 Cas 474 

79 Adopted son — ‘The cause of action for a son adopted by a Hindu 
widow accrues from the lime when he n idnpted If he is a minor at 
the time of adoption, he is entitled to the benefit of this section Whcri 
a cause of action accrued to a minor Hindu widow who adopted a son during 
the continuance of her mmonty, the adopted son (a mino’’) in bringing 
a suit, when no suit had been brought by the widow, is entitled to the 
benefit of this section-'fforrA V B/yty, 9C W.N 7<)5 

80 Minor — ‘Minor’ means a person who has not attained tbc age 
of mijonty unlcr the Indian Majonty Act, Section 3 of that Act lays 
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down * E\crj minor of whose j'cr^n or properij a guardian has been 
or shall be appointed bj any Court of Justice and every minor under 
the j msdiction of any Court of Wards shall be deemed to base attained 
his majontj when he shall ha\e completed the age of twenty-one years 
and not before cscry other person shall be deemed to have attained 
his majority when he shall have completed the age of eighteen j ears and 
not before 

If the minor claims the benefit of this section it is for him to establish 
affirmativ elj and clearly that he is under the age of 21 {i8*f3years under 
see S) at the time of institution of the suit it is not enough merely to 
show that he is proba'lj under that age at the time — Charanjit \ Btshen 
Singh 1O7 P L R lOH *3 Cas <6 Sec also Panchu Mandat v 
Shetkh liah 17 C \\ N 667 18 Ini Cas 391 Prem Das v Sarbanand 
\ I R 1023 Lah 41 

\ person who is of full age but whose property is under the Court 
of Wards cannot taVe the benefit of this section — Uma hania v Htralal 
-0 C W N 83* 

\n Idol IS not a perpetual minor for the purpose of this section and so 
It IS not correct to saj that a suit by an idol to set aside an improper 
alienation made b) the shebait would be for ever saved from the bar of 
limitation under the provisions of this section Therefore whe e the 
manager of the temple alienated the property of the idol in 1903 a suit 
brought m 1918 to avoid the transfer was barred— Cutler Mai v Panehtt 
Lai 4A L J 331 93 Ind Cas 652 AIR 1926 All 392 

81 Assignees of minor —This section gives only a personal privilege 

to the minor it applies to the minor lumself or his legal representatives 
but not to his assignees — Itudra hailv Noboktshore 9 Cal 663 (P B) 
Bhagaban v Ishan 22 C W M 831 46 Ind Cas 802 Mahadev v Babx 
26 Bom 730 Imam uddtn v Mumla Hnnisiu 18 O C 34 r O L J 
747 7 Ind Cas 118 Mahomed Nur Khan v Lachmt Naraii 9O L J 

88 V I R tgiz Oudh 31 Hukam v SkaJab 1918 P W R 14 44 
Ind Cas 890 liangaswamt v TlaiigatKlt 4'’ Mad 637 Stlla Bux v 
Ram Neita 2O ^VN8II^IR 1926 Oudh 20 90 Ind Cas 741 
Therefore where a person sues to set aside a transfer eficcted by his father 
during his minority within three years of 1 is attaining majonty and joins 
with him as CO plainhfi an assignee to whom he sells a portion of the pro 

vu suit that nvay bt vn Ume by cna.Ww.5 uve oi acc. b bvit hvs 

CO plaintiff being only an assignee is not entitled to its privilege and is 
beyond time — Silitt Dux v Rat 1 Neuiae (supra) 

82 May institute a suit — ^The benefit of tt is section is not absolute 
the plaintiff or appbeant labouring under the disability is not bound to 
wait till the disability ceases he has the option either to take proceedings 
through lus guardian or next Inend or to wait until the expiration of the 
period of lus minority Even if during bis minority he makes applications Z' 
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for execution through h»s guardian he is not precluded from making 
applications himself after attaining majonty— Mo/iun % Ganga 
Soortdery 9 Cal 181 Moro v Vtsap 16 Bom 536 Jagjivaiv Hasan 
7 Bom 179 Za> nr Hassan \ Suniar 22 Ml 199 (F B) CKHesanr v 
Jagadlatft 3 C W N -’4 Similarly the fact that a guardian or next 
friend might have maintained a smt on behalf of a minor does not take 
away from the minor the privilege of this section — Jagadntdra v Ilcmanta 
3’ Cat ii9 (P C ) Jogat Naratn v Narbada t6 O C '’06 

83 Smt by guardian during wards minority — ^The privilege given 
to a minor is not one that could be availed of by hm only after he comes 
of age \ny application or act made or done by hi^gifard/UH on his behalf 
during his minority is equally exempt from the operation of limitation — 
Norendra v Blntpendra 23 Cal 374 at page 388 Therefore ■while the 
minor s disability lasts hts guardian or next friend can bring a suit or 
make an appbcation even though the ordinary period of limitation for 
such suit or application has run ovit-^Phootbas v Lalla Jogeshur i Cal 

26 (P C) 

Acknowledgment rnade to a minor — See I eukaiaran a^^ar \ hotlat 
djramayyar 13 Mad 135 cited under sec 19 

84 Insanity — Lucid Interval —When insanity is once proved to 
have existed it is presumed to continue until it is proved to have ccised 
and a very strict burden of proof lies on the party wl 0 alleges recover} — ' 
Pope on Lunacy 2ad Edn p 40S 

\ lucid interval is a temporary cessation of lunacy and it cannot be 
treated as a recovery unless it 1$ of sofAcunt length of time to enable the 
person to do an intended rational act— Carravigf ( V Carlwrig/I t Plullim 
90 (too) 

85 Other disqualifications —Under the Limitation Act no other 
disqualification than those mentioned in the Act can save limitation 
and the only disqualifications that sections C 8 and 9 of the Act recognise 
are minority idiocy and lunacy \ disqualification under the Court of 
Wards Act IS not SQCh a legal disability as is recognised and enumerated 
In the \ct and the fact that the plaiotiO was a disqualified proprietor 
whose estate was under the charge of the Court of kVards is not a ground 
for extension of the penod under this section— Ai«irmani v Hast/ 19 
C W N 1193 Itam Kuar Mant v Nawabof Murs/ndabad 46 Cal 694 
(PC) 23 C W V 331 50 lad Cas 202 Umahania v Hira Lai ■'o 
C \S N 852 

The fact that an adopted son on attaining his majontj had to sue 
to cstabi sh his adoption Is not a disabihty and he cannot be allowed 
the time which was occupied in establishing his rights Mthougli lis 
rights were disputed he still could have sued in the meantime to recover 
property which devolved on him by virtue of his adoption — Miildon 
MeSiia V NunJ htshore 5 K ••93 
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\ rc\crsimers to sue for possession while a Hindu female 

IS the fr»-ner »n possession of the estate is not treated 1 )> the Legislature 
tn the same footing as the disabibt) of a minor an idiot or an insane 
person and no extra penoil can be allowed from the time when he suc- 
ceeds to the estate — SrjAn hnidH \ /Vriarnni) ^4 Mad 951 (952) 

85A Subsection (3) —Mherescscral disabilities co exist concurrently 
in the plamtifl the time does not commence to run against him till all 
haseceased — (1-4 )2 \tk Oto If the plamtifl is under 
one divilnlilj at the time the action accrues and afterwards (and while 
the first divit lilts continues) he comes on Icr another disability the time 
will not c< mrnence to run till the last of the disabilities I as ceased — Bor 
rori V nUxoK (1871) L U < lx i.S 

Subsection (3I — Uea ling subsection (j) of this section with section 8 
the conclusi »n 1$ that in a suit for possession where a minor dies before 
attaining majont) his representatnes won! 1 hate cither the total period 
of I. jearsfrom the date of accrual of the cause of action or three jears 
from the date of the minor s death wrhichexer is greater Thus a minor 
died in 1 710 the cause of action for a suit for possession had accrued to 
the minor in Januarj 1909 the i' years period from this date expired 
in January 1921 The period between 1910 and January being 

more than three years the legal representative would be entitled to sue 
within January 1911 If the legal representative was himself a minor, 
the rule in subsection (4) would apply — Ananioov Ratnrup 87 Ind Cas 
313 \ I It 19 5 Ml 69 Under subsection (4) an extension of limita 

tion in favour of one person may be tacked on to an extension in favour 
of a second person only where the first person dies while still under a dis 
ability and the second person 1$ his legal representative who is also under 
a disability at the time of the first person s death— Loc^man Das v Swiifor 
Das X Lah 358 59 Ind Cas O78 

7 Where one of scteral persons jointly entitled to institute 
D,»b.ltyofooeo! “ application for the 

‘everal plaint fis or execution of a decree is under any such 
applicants disability and a discharge can be given 

without the concurrence of such person time will run against 
them all , but, where no such discharge can be given, time yvill 
not run as « gainst any of them until one of them becomes 
capable of giving such discharge without the concurrence of 
the others or until the disabihty has ceased 
lUustraiions 

(a) A incurs a debt to a firm of which B C and D are part^ 
ners B is insane, and C is a minor D can give a 
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of the debt wtliout the concurrence of B and C. Time runs 
against B, C and D. 

(i) A incurs a debt to a firm of which E, F and G are 
partners E and F are insane, and G is a minor. Time will not 
run against any of them until either E or F becomes sane, or G 
attains majority 

This section corresponds to section 6 of the old Act 

86 Sections 6 and 7 — Sections 0 and 7 are not mutually exclusnc . 
the lattersection supplements the former- — Jiali Jiamv Niadar, 41AII 435 
{441), 17A I- J O49 In other words, the right which theprevioiis section 
gives to a minor (vis to wait till he attains majonty) can be availed o! bj' 
him only if the circumstances mentioned in the first portion of the present 
section do not exist that is, if there is nobody to give a valid discharge 
on his behalf without his concurrence If however a discharge can be 
given without his concurrence, he cannot take advantage of his> minority 
and watt till he becomes a major 

The combined effect of sections 6 and 7. in cases m which a nght of 
suit resides jointly in a plurality of persons is that wrlirrc any one of such 
joint creditors or claimants is under a disability and a full discharge can 
be given without hia concurrence by all or any of the others, the suit on 
the claim will be governed by the ordinary law of limitation, and time will 
run against all but where no such discharge can be given, time will not 
run against any of them until all have ceased to be under disability In 
the result, such a suit cannot be barred in part in respect of some of the 
joint claimants and oot-barred m part at the same time in respect of the 
others — Ahtnsa Dibt v Abdul Kade*. 25 Mad 26 

87. Joint right — This section speaks of a ' joint" nght, and has no 
appliwitioD where the plaintiffs arc intrally entitled to the right Where 
scv'eral persons jointly entitled to a certain property arc disivosscsscd 
and a suit is brought for the recovery of possession, this section has no 
application to the case, if each individual plaintiff is entitled to bring the 
suit for possession of his indmdaa) share — Ilakhal Chandra v Mohrvdra, 
51 Ind Cas 797 (Cal) Again the kind of joint right contemplated in 
tins section is the joint substantive nght, the same identical substantive 
nght belonging to several individuals Persons whose rights arc distinct 
and different but who are permitted to enforce such separate rights by one 
judicial process to which all are parties, or by a process instituted by one 
on behalf of all are not comprehended by his section— Johnson v The 
tfadrai Ry Co . 28 Mad 479. flarifcar v ilhoJi. b C I. J 383 Thus 
the mere fact that a person suing for himself and pray ing for one particular 
remeily (setting aside .x sale-deed) could have joined in the same suit 
another cause of action (claim for possession) vested in another person for 
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who-1 the f >mcT coul 1 ha^e acted as next fnend, would not bnng such a 
suit «ithm the ambit of section 7 which contemplates the existence of 
a joint cause of action in support of a single suit — f^andasnint \ Irusappa, 
41 Mad lo. I107I J3 M L J joo 40 Ind Cns 6^14 

8S Discharge —The test to be applied is whether it is the intention 
<>I the piriies that each of the person in whose fasour the obligation is 
rated is a ireditnr for the whole if so a pajment to one liberates the 
ilebtor a;;ainsi all the creditors it not each is a creditor for his own share 
in I cann it gne t Iischirge for the whole obligation— //oriAar \ JJholi 
i.C 1 J 3SJ 

89 Who can giee discharge — in a Muhammadan f amilj , the heirs 

are entitled 1 1 dchnite shares as tenants in common and the cause of 
istion of such heirs cannot he said to lie a joint one for the purpose 
•f limitation — ilia I'uhai \ 36 M L J 1S4, 51 Ind 

tas 74'! 

Co partners —The two illustrations show that one of sescral co partners 
wn gt\c a sail 1 discharge without the concurrence of others ' 

90 Co-«bIigeei — In the case of co obligees of a money bond, in the 
dliseiici of anything to the contran the presumption of law is that they 
arc entitled to the debt m e<iual shires as tenants in common Hence, 
where one of two co-obhgccs is a minor, limitation w-ill run against the 
other CO obligee who is not 1 minor in rcspict of that portion of the 
debt to which he Is entitled and this section will not applj — Mamtir 
\ ^lahmuduniiiisa Ml 135 following Sheds i Steeds (i86q) 22 
y B D 337 

91 Co-trustees —One of several co trustees cangiie a valid dis- 
charge without the concurrence of others Therefore where an adult joint 
trustee tahes no steps to protect the trust and his right to take steps be- 
comes barrtsj, the nghts of the other joint trustees even though minors, 
become time barred — Thtyagaraja v Ralnasabhapatht, Mid 284, 20 
M L J 441, 6 Ind Cas 992 

92 Co-mortgagors — ^The right to redeem is an indivisible right, and 
one mortgagor cannot give a valid discharge without the concurrence 
of tbe other co mortgagors In 1893, the plaintiff’s father (a Mahomedan) 
mortgaged his property to the defendants After the death of the mort- 
gagor, his widow sold the cijuity of redemption to the mortgagee in 1901 
and placed him In possession of the property although she was entitled 
to only an eighth share in it At that tunc oue of the mortgagor’s daughters 
(plaintifl no 3) had attained majority and his son (plamtiS no i) did so 
In 190S The youngest daughter (plaintiff no 2) attained majority in 
1912 These three plaintiffs who owned the remaining seven shares sued 
in 1914 to redeem the mortgage . the lower Court held that the suit 
barred as regards plaintifis i and 3 under Art 144 read ivitb sec 6 

High Court held that the right to redeem was an indmsiUa r||ht. 
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neither of the plamtifis who attained majonty more than t hrc e y ears before 
the date of the suit was qualified to discharge or redeem the mortgage 
and the suit having been brought within three years from the date when 
the youngest plaintiff attained majority was ivithin time under section 7 of 
the Limitation Act — Culatn Cossv Shmam Pandtiravg, 487. 21 

Bom L R 353 51 Ind Cas Kevalv il/erf/iH 46 Bom 535» 

23 Bom L R iigi 64 Ind Cas 972 AIR 1922 Bom^ 319 

93 Managing member oi joint (atmly — The managing member of a 
joint Hindu MitaLshara family has an implied authonty to bind all the 
members by a disdiatge given by him without their concurrence, even 
though they be minors, and therefore time mil nm against them all 
—“Naurang v Sheoraja 30 Ind Cas 75 Ilarthaf v Bkolt 6 C L J 
383 Huchrao v Bhimrao, 42 Bom 277, 20 Bom L R 161, 44 Ind Cas 
851 Mahableshwar v Ratna Chandra 38 Bom 94 , Duraxsamt v Ven- 
katrama ai M L J 1088, 12 Ind Cas 503 Venkatasuhbia v VeJtaleswar- 
ulu 1917 M W N 816, 44 Ind Cas 566. Surju Prasad v Khau.ahtsh 
4 All 512 Doratsamx V NoHdxsamt 38 Mad I18 (P B), Kuppuswam 
V 43 Mad 842 39 M L J 375 59 Ind Cas 662 , Nara- 

simhav lirisknaehandra 37M L J 256 52 Ind Cas 725 InanAHaha* 
bad case it has been held that if a joint Hindu Mitahshara family consists 
of brothers alone the elder brother cannot give a valid discharge without 
the concurrence of the others unless he acts as the manager, t e unless 
he takes active steps in the manageracfit of the affairs of the famil}>— 
GaiigaDayalv Mam Ram 31 All 156. see also SAain^urt v Ramehandra, 
AIR 1925 Nag 385 88 Ind Cas 268 But the other High Courts arc 
of opinion that in a Hindu family consisting of brothers the cider brother 
must be deemed to be the managing member of the family, and can gi\c 
a discharge on behalf of the minor brothers — Doraisatnt \ Nondisamx, 
38 Mad ir8 (F B) 35 M L J 405, 21 Ind Cas 410 MahabUswar v 
Ramehandra, 38 Bom 94 15 Bom L R 882, 21 Ind Cas 350. Bapxt 
Tafya v Bala Ravji, 22 Bom L R 1383 45 Bom 446 (dissenting from 
31 All 156) Kuppifsantt v Kamalammal 43 Mad 842, and this view 
has now been adopted by the Allahabad High Court also in the cases of 
Rah Ram v Nxadar, 41 AH 435 and Shtatnial v Mookhand, 87 Ind Cas 
177 AIR 1925 All 672 

In a joint DayabAoga Hindu family of brothers the eldest brother 
cannot give a valid discharge to bind his minor younger brothers — Nairn 
Chandra v Chandra Madhab 44 Cal t at p 9 (P C ) 

94 Guardian — ^The natural or lawful guardian can give a valid dis- 
charge on behalf of his ward Thus, where a rent decree was obtained 
by an adult plaintiff and three minors who were described in the plaint 
as suing through the adult pkUntiff as theif guardian, it was held that 
the adult plaiutiS being entitled to obtain the decretal amount and give 
a valid discharge, the matter came directly under this section, and the 
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njinor pJnntifl« are not protect rtl h\ the proMStons of section 6 md cannot 
wait till na]nnt% —Cto/jnanj \ Ptimanaud 6C W \ 34$ 

Bit a df /artj f^aniisn (fg 1 mother accordinp in the Vabomedan 
law) i« not the lawful piariian of the propert\ of the minor and cannot 
therefore Rtie a N*3lid dtscharpe — vfmiita Dili \ Dana Shankar 41 
All 473 

95 Decree holders — Section 8 of the Act of 1877 (corresponding 
to the present section) spoVe onlj of joint creditors and claimants 
and did not applj at all to joint decree hotJers The reason is that this 
section was held to I e apphenWe on1> to those cases where the act of the 
joint owner was /■er ie a \alid discharge and since the disci arge of ajudg 
ri»nt-<lel)tor s liability was always psen by the order of the Court and 
ne\erbj the mere act of the decree holder this section was not applical le 
to decree-holders See Seihn \ /Vi7<i»a/><i/<i 13 Mad 236 Narayanan 
V Dtmojtram 17 Mad 1^0 Gnmdram \ Tatia ao Bom 383 Zamr 
Ifatan \ Sundar jj All J99 B) Siirya hi mar \ Arwi Chunder 
tSCal 4O3 Penatamiy hrtihnit 25 Mad 431 

^ow by reason of the express words * application for the execution 
of a decree the pronsions of the present section apply to joint decree 
hoi lers whereser one of them can act in the matter on his osvn authority 
snthnut the concurrence of the others Such a case arises for instance 
where the joint decree holders ate brothers in a joint Hindu family some 
of whom arc minors in such a case the adult brother representing the 
entire family can execute the decree on behalf of himself and the minor 
brothers and can give a valid discharge on behalf of all the min&r brothers 
— liah Ram v Ntadar 41 AIT 435 17 A L J 649 49 Ind Cas 990 
5 Atiipn Lai V Moat Chand AIR 1925 All 672 87 Ind Cas 177 

‘ It IS no doubt true that -when the matter w in the execution Court it 
IS literally true speaking of it as a matter of procedure to say that a dis 
charge cannot be given because payment has to be made m and through 
the Court or certified by the Court so that the discharge becomes an order 
of the Court itself But I take it the very clear vnew and 1 think it re 
moves all difficulties in this case that sections 6 and 7 are dealing not 
with procedure but with the legal status of individuals and the expression 
‘where a discharge can be given is merely intended in section 7 to be a 
definition of a person who in the ordinary legal language is described as 
being ‘able to pve a discharge That is a definition of his legal capacity 
in relation to the other persons jointly interested and not a descnption 
of his physical powers under the procedure of the execilion Court — 
— per AValsh J in liati Ram v Ntadar 41 All 435 (442 443) A decree 

was obtained in 1913 m a suit in which the plaintiffs were a father and his 
threesons and the three sons weredesenbed on the face of the proceedings 
as suing through their next fnend and guardian viz the first plaintiff 
(father) The father died before execution the e!de«t of the three son 
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years from the date of A's death within which to bring a suit. 
Section 6 read with this section does not extend that time, except 
where the representative is himsdf under disabdity when the 
representation devolves upon him 

Scope of Section — This section is ancitUiy to and restncthe of the 
concession granted in secs 6 and 7. and does not confer any substantial 
privilege — Rangaswawi v Thangavelu, 42 Mad C37 (640) 

Before the Act of 1877 v/as passed, section 7 applied to suits for 
preemption See Raja Ram v Bamt, t All 307 This is no longer 
the law 

99 Extension — This section must be read together with each article 
in Schedule I and when the period prescribed by the latter extends to 
three years or more, and expires within three years from the date of attain- 
ment of majonty the intention »s that the late minor should have the full 
term of three years but when the presenbed penod is less than three 
years and the minor gets that penod (according to Sec 6) from the date 
of the majority the presenbed penod is not to be enlarged to three years 
—Sulramanya V Swa Subramatiya 17 Mad 316(323) 

The efiect of section 6 is that a person under disability may sue after 
the cessation of the disabibty within the same penod os he would otherwise 
have been allowed under the Schedule, and the present section adds a 
proviso that in no case can the penod be exUndtd to anything beyond 
three years from the cessation of the disability— Vatxidna v Mttgmi, 
24 Mad 387 (P C ) at p 395 

The extended penod of three years after attaining majonty can only 
be claimed by a person entitled to institute the suit at the time from which 
the penod of limitation is to be reckoned A person who was not in exist 
ence at that time does not come witbin this description and therefore Is 
not entitled to the three years' extension Thus, if a suit is brought to 
contest an alienation of joint family property it is from the date of aliena- 
tion that the penod of limitation 1$ to be reckoned, and a coparcener born 
after the date of alienation cannot claim to bring a suit within three years 
after majority , as he was not in existence at the date of alienation, 
he cannot claim the benefit of this section — Raitodxp v ParameshuaT 
47 All 165 (P C).29C W N AIR 1925 P C 33 86 Ind 

Cas 249 

If a minor acquire ’ sue for of property, 

and after attaining i .c ^ bj this 

section, his legal rej ^ can within 

the three j ' d aln ^ ,c 

of * dec m 
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n nnr pbinUlTi are not protected b> the proMsions of section 6 and cannot 
waittitlnJjontj — C*e;jjiawi\ t'adrnaiiand bC W N 348 

Hat a rfc/acfa pianlian (ejr a mother according to the Mat omedan 
law) i« not the lawful guardian of the property of the minor and cannot 
therefore p%e n \-ali I di'chargc — ^mino Biii \ a SAatiAor 41 

All 473 

95 Decree holders —Section 8 of the Act of 1877 (corresponding 
to the present section) spoVc ont> of 'joint creditors and claimants 
and did not applj at all to joint dtctee kotders The reason is that this 
section was hell to he applicable only to those cases where the act of the 
joint owner was /■rr le a s all I discharge and since the discharge of ajudg 
m— it-dehtor s liabilit) was alwaj-s gisen by the order of the Court and 
n^s cr bj the mere act of the decree hoi let this section w is not apphea! le 
to decree holders See \ Jtajafopah 13 Mad 236 Narayatian 

s Dirntjuam i- ^^a<l i«<i Cci-inifram \ Tnlin 20 Bom 383 Zantr 
Uatan \ Sutij\r 52 All 199 (F D) Sutya humor v Arun Chmder 
'^Cal 4O3 /'maitfwi 1 Aritin<* 25 Mad 431 

^ow by reason of the express words • appliwtion for the execution 
of a decree the proisnons of the present section apply to joint decree 
holders whereser one of them ran act in the matter on hw own authority 
ssithoit the eoneurrence of the others Such a case arises for instance 
where the joint decree hot lers are brothers in a joint Hindu family some 
of whom are minors in such a case the adult brother representing the 
entire fimil> cm execute the decree on behalf of himself and the minor 
brothers and can give a valid discharge on behalf of all theminir brothers 
— /Jam V htadar 41 All 435 17 A L J 649 49 Ind Cas 990 
Sk\am Lot v Moot Ckand AIR >925 All 672 87 Ind Cas 177 

• It IS no doubt true that when the matter IS in the execution Court it 
is literally true speaking of it as a matter of procedure to say that a dn 
charge cannot be given because payment has to be made m and through 
the Court or Certified by the Court so that the discharge becomes an order 
of the Court itself But I take it the very clear view and 1 think it re 
moves all difficulties in this case that sections 6 and 7 are dealing not 
vnth procedure but with the legal status of individuals and the express.on 
where a discharge can I c given is merely intende I in section 7 to be a 
definition of a person who in the ordinary legal language is described as 
being ‘al le to give a discharge That is a definition of his legal capacity 
in relation to the other persons jointly interested and not a description 
of his jhysical powers under the procedure of the execi tion Court — 
— perUalshJ \a Rati ham v Afinifar 41 All 435 443) A decree 

was obtained in 1913 m a suit in which the plaintiffs Were a father and his 
three sons and tlie three sons were described on the face of the proce 
as suing through their next fnend and guardian \iz the first 
(father) The father died b<fo»c execution the eldest of the 
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attained majonty m 1914 and appbed lor execution of the decree in 1917 
(withm three years of his attaining majonty) It was contended that the 
application for execution v/as time bawd in as much as the father became 
entitled to give a good discharge on behalf of his minor sons as soon as 
the decree was passed in 1913 and tune ran front that date Held that 
as the father was acting not merely as the manager of the family but also 
as the lie at friend or gttardian of the minor sons his powers were controlled 
by the provisions of O 32 r 6 of the C P Code and he could not do any 
act in his capacity as father or managing member which he was debarred 
from doing as a next fnend or guardian without leave of the Court That 
IS the father could not give a goo 1 discharge without the consent of the 
Court where the decree had been obtained And as the father died before 
applying for execution he bad never been in a position to give a good 
and legal discharge Time would begin to run from the date w’hen the 
respective disabilities of the minors would cease — Lokshmanan v Si bbiah 
47 Mad 9*0 47 M L J 389 AIR 1925 Mad 78 (following Ganetha 
Reio V Tulja Ram Row 36 Mad 295 P C ) During the pendency of i 
suit the plaintiff (a Mahomedan) died Succession certificate was applied 
for and was granted to five persons vir the widow and four sons of the 
ongmal plaintiff of these sons one H was a major and the other three 
were desenbed as minors represented by their adult brother H as guardnn 
A bond was taken from H to secure the interests of the minors These 
five persons were brought on the record and a decree was passed m 1923 
in their names Held that the adult decree holder H wns competent 
by reason ?if this certificate to give a valid discharge to the judgment 
debtors An application for execution made in 2920 was therefore barred 
and limitation was not saved by the fact that some of the decree holders 
were still minors — BtlwarDibtv Habibar 51 Cal 566 AIR 1924 Cal 
710 84 Ind Cas ’04 

Under the Mahomedan law the uncle is not the egal or natural 
guardian of the p o eriv of a minor and <’o if a joint decree is passed in 
favour of an adult imcle and bis (wo minor nephew the adult d cree 
holder H not competent to give a valid discharge so as to bind the 
mtere ts of the minor decree bolders — Court of Wards v Abrat Ah 78 Ind 
185 AIR. 681 

96 Receiver — A receiver was appointed to collect the debts due 
to a firm m which some of the partners were minors One of the assets 
ol the finn was a decree \n applwatvon lot execution of the decree made 
more than three years after the appointment of the receiver was held as 
barred m as much as the receiver was competent to give a valid discharge 
tVhen the debts had vested in the receiver the minority of any of the 
members would cease to have any importance for the rights of the minors 
and the rights of the majors were all absorbed by the rccen ex— Girtja 
V Kanhtya iS C W N 138 zo Ind Cas 701 
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97 Tort — a Renffal nile nhcrf a joint right to sue anses out 
of a tort one or ^ome of the hiWcrs of ^uch right cannot gi'c a discharge 
w thojt the concurrent « f the then unless thci are all partners or 
rtecutors or mcml>er' f i j int Hindu ItmiK the manager of which has 
imphriJ a ithont\ t Inn I ill the meinl era b\ hi discharge — Hanhnr 
\ llh -li < C I J Hut this rule IS not an inflCMbIc one and where 

two prrst ns ha\r l>een Idtinilellt the sime it rti us net one is entitled 
t enf rce his cliifn f r lamages s far a* he has been injuriottsl) iflected 
h> the tort alt) ough the claim of the c ther is t irrcd bj limitation — Itid 
9S Pleading If t ne of seirral pliintiffs is a minor and if the pro 
\iMoiis < { this sc ti n api l\ it would not be necessir) in t] c plaint to 
eipres h claim exemption from the law of limitation The f ict is patent 
03 the ree ir 1 — Ganfa^Jiarx AJhtja At^ul ilC L J 34 

8 Notfiing in section 6 or m section 7 applies to suits to 
peaal exception enforce nghts of pre-emption, or shall be 
deemed to extend, for more than three years 
from the cessation of the disability or tlie death of the person 
aHected thercb> the penod within which any suit must be ms 
tituted or application made 

llluslraiions 

(a) to wliom a right to sue for 1 legacy has accrued 
dunng his minoniy, attains majority eleven years after such 
accruer A has under tlie ordmary law, only one year remaimng 
ttithm which lo sue But under section 6 and this section an 
extension of wo years will be allowed him, making in all a 
penod of three years from the date of his attaining majority, 
within which he may bnng his suit 

(t) A nght to sue for an hereditary office accrues to A 
who at the time is insane Six years after the accruer A re- 
overs his reason A has six years under the ordmary law, 
from the date when his insanity ceased withia which to institute 
a suit No extension of time will be given him under section 6 
read with this section 

(c) A nght to sue as landlord to recover possession from 
a tenant accrues to A, who is an idiot A dies tliree years aft 
the accruer, his idiocy continuing up to the date of his d^ 

A's representative in interest has, under the ordinary law! 
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years from the date of A's death within which to bring a smt. 
Section 6 read with this section does not extend that time, except 
where the representative is himsdf under disability when the 
representation devolves upon him. 

Scope of Section — TJus section is ancillary to and restrictive of the 
concession granted in secs 6 and 7, and docs not confer any substantial 
pnvilege — Rangaswami v Thangavelu, 42 Mad 637 (640) 

Before the Act of 1877 was passed, section 7 applied to suits for 
pre-emption See liaja Ram v Banst, 1 All 207 This is no longer 
the law 

99 Eictension — This section must be read together with each article 
in Schedule I, and when the period prescribed by the latter extends to 
three years or more, and expires within three years from the date of attain- 
ment of majority, the intention is that the late minor should have the full 
term of three years but when the prescribed period is less than three 
years and the minor gets that period (according to Sec 6) from the date 
of the majority, the prescribed period is not to be enlarged to three years 
— SH&romariya v Siva Subramanya, t? Mad 316 (323) 

The effect of section 0 is that a person under disability may sue after 
the cessation of the disability within the same penod as he would otherwise 
have been allowed under the Schedule, and the present section adds a 
proviso that m no case can the penod be extended to anything beyond 
three years from the cessation of the disability— Vastideva v Moittm, 
24 Mad 387 (P C)atp 395 

The extended penod of three years after attaining majority can only 
be claimed by a person entitled to institute the suit at the time from which 
the penod of limitation is to be reckoned A person who was not m exist- 
ence at that time does not come witbin this description and therefore is 
not entitled to the three years' extension Thus, if a suit is brought to 
contest an alienation of joint family property, it is from the date of aliena- 
tion that the penod of limitation is to be reckoned, and a coparcener born 
after the date of alienation cannot claim to bnng a suit within three years 
after majority , as he was not m existence at the date of alienation 
he cannot claim the benefit of this scctton—Ravodip y Parameshttar, 
47 All 165 (P C), 29C tv N 666, A I R. 1925 p c 33, 86 Ind 
Cas 249 

If a minor acquired a cause of action io sue for possession of property, 
and after attaining majonty died within the three years allowed by this* 
section, his legal representative can institute a suit at any time witbm 
the three j cars’ penod which had already commenced within the lifetime 
of the deceased, although more than twelve years have elapsed from the 
accrual of the cause of action — Arjtw v Ramabat, 40 Bom 564. 18 Bom 
L. R. 579. 37 Ind Cas 221. 
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9 Where once t«me has begun to 
Conhrtjons riinninj; ’^n no subsequent disabihtj or inability 
to sue stops ^it 

Provided that where letters of admimstntion to the estate 
of a creditor have been granted to lus debtor the ninning of the 
unieprescnbed for a suit to recover the debt shall be uspended 
while the administration continues 

100 pnnaple — The rule of this section has been taken from the 
English Law 'Time ssben once it has commenced to run in any case 
will not cease to do so bj reason ot an> subsequent event Cencrallj 
when an) of the statutes of limitation have begun to run no subsequent 
disabitiH vnll stop this running — Banning on Limitation (3rd Edn ) pp 
78 VVlien the time has once begun to run ittiill continue to do so even 
dhould subsequent events occur which render it an impossibilit) that an 
action should be brought — Darby and Bosanquet on Limitation (2nd 
Edn) page ss 

Parties to a contract may agree to postpone the accrual of any right 
under it but the) cannot postpone the period o( limitation in case a suit 
should have to be filed for its breach since under section 9 it is clear 
that nhen once limitation begins to run it cannot be stopped by a 8ub<e 
quent event Therefore where the period has commenced to run a refer 
cnce to arbitration would not prevent the operation of the law of limitation 
and the period between the date of agreement to refer to arbitration and 
the date when the arbitration proceeding terminated should not be ex 
eluded from computation — liamamurlkt v Copayya 40 Mad 701 31 
M L J 331 35 Ind Cas 373 S*eiW Abdul Jlahttn v jPorira a P L T 
556 f i Ind Cas 807 6 P L J 273 (283) But see 39 C L J 40 and 43 
Mad 845 cited below in bote 102 On the principle of this section it 
has been held that limitation having once commenced to run in the lifetime 
of a full owner cannot be taken to be suspended if he dies and is succeeded 
by a limited owner — Balita Kuer v Raja Ram 5 Pat 441 7 P L T 393 

AIR 1926 Pat 192 When the time has once commenced to run against 
the absolute owner no subsequent alteration in the title viill postpone 
the bar — Lxlabattv Bishutt GC L J 621 

Scope of section — ^The section applies not only to suits but to appli 
cations as well The words to soe should be taken as including within 
it to apply m execution — Muthu horahkt v Madar Amma! 43 Mad 
185 (207) 38M L J 1 (r B) 

looA When times runs — ^Time runs when the cause of action 
acrues and the cause of action accrueswhen there is in existence a per on 
who can sue and another who can be sued and when all tl e facts have 
happened which are material to be proved to entitle the plaintiff to sue 
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years from the date of A's death within which to bring a suit. 
Section 6 read with this section does not extend that time, except 
where the representative is himself under disability when the 
representation devolves upon him. 

Scope of Section. — This section is ancillary to and restricts e of the 
concession granted m secs 6 and j, and does not confer any substantial 
pnvilege — jRatigastvamt v Thapgavelu, 42 Mad 637 (C40) 

Before the Act of 1877 was passed, section 7 applied to suits for 
pre emption See Raja Rant v Battst, i All 207 This is no longer 
the law 

99. Extension — This section must be read together with each article 
in Schedule I and when the period prescribed by the latter extends to 
three years or more, and expires within three years from the date of attain- 
ment of majority, the intention is that the late minor should have the full 
term of three years . but when the prescribed period is less than three 
years and the minor gets that period (according to Sec 6) from the date 
of the majority, the presented penod is not to be enlarged to three years 
-~5«6rflmanya v Stva Subramanya, 17 Mad 316 {323) 

The efiect of section 0 is that a person under disability may sue after 
the cessation of the disability within the same penod as he would otherwise 
have been allowed under the Schedule, and the present section adds a 
proviso that m no case can the penod be extended to anything beyond 
three years from the cessation of the disability— Vasudeva v Magiint, 
24 Mad 387 (P C ) at p 395 

The extended period of three years after attaining majonty can only 
be claimed by a person entitled to institute the suit at the time from which 
the penod of limitation is to be reckoned A person who was not in exist 
ence at that time does not come within this description and therefore is 
not entitled to the three years' extension Thus, if a suit is brought to 
contest an alienation of joint family property, it is from the date of aliena- 
tion that the penod of limitation is to be reckoned, and a coparcener born 
after the date of alienation cannot claim to bnng a suit within three years 
after majority , as he was not in existence at the date of alienation, 
he cannot claim the benefit of this section— Nnworfip v Parameshwar, 
47 All 165 (P C ). ag C W N 666, AIR 1925 P. C 33, 86 Ind 
Cas 249 

If a minor acquired a cause of action to sue for possession of property, 
and after attaining majonty died within the three jears allowed by this 
section, his legal representative can institute a suit at any time within 
the three years' period which had already commenced within the lifetime 
of the deceased, although more than twelve years have elapsed from the 
accrual of the cause of action — Arjun v Rainabat, 40 Bom 364, 18 Bom 
L R. 570. 37 fnd Cas 221. 
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9 W here once time has begun to 
Connrt30u< runninc '‘I" "o sub«cquent <h«abibt> or inability 
ef t>tne to «ue ctops^t 

ProMded that where letters of administration to the estate 
of a creditor ha\e been granted to Iu< debtor the ninning of the 
time prescribed for a «mt to recover the debt shall be uspended 
while the administration continues 

100 Principle — The rule of this section has been taken from the 
English Law 'Tune nben once it has commenced to run in an> case 
will not cease to do so bj reason of anj subsequent csent Generally 
when any of the statutes of limitation have begun to run no subsequent 
disability will stop this running — Banning on Limitation (3rd Edn ) pp 
78 W’hen the time has once begun to run itiviM continue to do so esen 
should subsequent esents occur sihich render it an impossibility that an 
action should be brought —Darby and Bosanqiiet on Limitation (4nd 
Edn ) page sj 

Parties to a contract may agree to postpone the accrual of any right 
under it but they cannot postpone the penod of limitation m case a suit 
should base to be hied for its breach since under section 0 it is clear 
that when once limitation begins to run it cannot be stoppe^ by a subse 
quentesent Therefore where the penod has commenced to run a refer 
eace to arbitration would not prevent the operation of the law of limitation 
and the period between the date of agreement to refer to arbitration and 
the date svhen the arbitration proceeding terminated should not be e'i 
eluded from computation — riamamurlhi \ Copayya Mad 701 31 
L J 231 35 Ind Cas 575 Sheikh Abdul Rahtm v Danra 2 P L T 
556 61 Ind Cas 807 6 P L J 273 (283) But sec 39 C L J ^0 and 43 
Mad 845 cited below in Isote 102 On the pnnciple of this section it 
has been held that limitation having once commenced to run m the lifetime 
of a full owner cannot be taken to be suspended if lie dies and is succeeded 
by a limited owner — Dahsa huerv Raja Ram 5 Pat 441 7P L T 393 
AIR 1926 Pat 19 When tbc tune has once commenced to run against 
the absolute owner no subsequent alteration in the title will postpone 
the bar — Ltlabah v Bnhun 6C L J 621 

Scope of section —The section applies not only to suits but to appli 
cations as well The words to sue should be taken as including within 
It to apply in execution — Korakkt v Madar Amttal 43 Mad 
185 (207) 38 M L J 1 (F B) 

looA When times runs — ^Time runs when the cause of action 
aerues and the cause- of action accrues when there is in existence a peririn 
who can sue and another who can be sued and when all the facts have 
happened which are matenal to be proved to entitle the plaintiff to si c 

b 5 
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cced— ‘Coburn v Colledgt [1897} i Q B j02 Gtlmam v Momggia 
[1913] 2KB 549 The cause of action anses when and only when the 
aggTieved paity has the tight to apply to the ptoper tribunals for relief 
— Whatley V Whatley (i8ib}iM»B 436 It »s only when the cause of 
action IS complete that the bar of time begins to mn for example if a pre 
vious demand is required before the complete right to sue arises the time 
will only run as from the date of demand— -Tiifif V Oierell [1893] 3 Ch 
184 (Compare Arts 60 88 89) Therefore if the plaintiff commences 
his action before his right of action is complete he must inevitably fail 
in the action even though he should be able to acquire and actually ac 
quire the outstanding right during the currency of the action— Goef/rey 
V Tucker (1863)33 Beav 280 For example a remainder man unless 
he first gets in the prior subsisting life estate will lose his action for a 
partition although he should have got in the life estate during the cur 
rency of the action — Evans v Sagskaw (1870) L R 8 Eq 469 B R 5 
Ch App 340 The Statute of limitation does not attach to a claim for 
•which there is as yet no right of action and does not run against a right 
for which there is no corresponding remedy or for which judgment cannot 
be obtained Consequently the true test to determine when a cause of 
action has accrued is to ascertain the time when the plaintiff could have 
first maintamed his action to a successful result — Angell on Limitations 
sec 43 Story s Equity Jurisprudence sec 1521 a Whenever pro 
ceedings are being conducted between the parties bona fid* m order to 
have their mutual rights and obligations in respect of a matter finally 
settled the cause of action for an application or for a suit the rehef claim 
able wherein follows naturally on the result of such proceedings should 
be held to anSe only on the date when those proceedings finally settle 
such rights and liabilities — ^per Sadasiva Ayyar J m Muihu Korahhai 
V Madar Ammal 43 Mad 185 (F B) An useful analogy is furnished 
by cases where it has been ruled that time cannot be held to run against 
apersonwhoisnot in a position to sue for such a person has no enforceable 
cause of action which is extinguished by lapseof time thus adverseposses 
sion against a tenant docs not operate against the landlord during the 
continuance of the tenancy— JK oowmA v Jfo^ Naraxn 10 W R 15 so 
also adverse possession against a mortgagor does not operate against 
a simple mortgagee who is not entitled to immediate possession — Prtya 
sakhi V Manbodh 44 Cal 425 

In a recent case of the Calcutta High Court M N Mukherji J has 
remarked that the statement that the cause of action accrues only when 
the plaintiff could have maintained h s action to a successful result should 
be accepted with caution His Lordship observes A careful study of 
the third column of the schedule reveals an outstandmg fact which cannot 
be Ignored namely that the startmg point of limitation does not always 
synchromse with the cause of actum in many cases it does but in others 



Sec. 9 j 


THE 1M3IAN inilTATlON ACT. 


(if 


It dates from some specified csents which arc either anterior or posterior 
to the accrual of the cause of action In the case of such 

of the articles of the Limitation Act in which the starting point of time 
sjmchronises with the cause of action. I am prepared to hold that the 
test is to ascertain the time when the plaintiff could has c maintained lus 
action to a successful issue If. in such a case, at the time when the cause 
of action anscs, there is no person capable of sums upon it, the statute 
does not run similarly, it is necessarj that there shall be a person to be 
sued, and it is also necessary that the cause of action should be completed 
that IS, aJf the facts must base happeneil which are material to be prosed 
in order to entitle the plaintifi to succeed ~Sarat Afimitit v Nagtvdra, 
20 C W N 973, 43 C L J tjs. Soind Cas looo, A I R 1926 Cal 65 

loi Disability, Inability —Disability is want of legal qualification 
to act inabilitj is want of ph>sical power to act — Purvo \ Sassoon, 25 
Cal 496 {T U ) at p 504 Tor the purpose of limitation, a disability is 
the state of being a minor, insane or an idiot , whereas illness, povertj 
etc are instances of inabilit) 

The disability or inability contemplated by sec 0 is confined to such 
cases as are mentioned <n the Act itself, and new cYemptioos cannot be 
recognised — Sarat Kataint v Nogendra, 29 C N 973 AIR 1926 
Cal 63 (67) 

The Legislature has caused some confusion in introducing the word 
'inability' into this section, there being no 'inability' mentioned m an} 
portion of the Act Consequently the inability referred to here must be 
held to be a personal inability affecting the plaintiff himself and havang 
reference to his condition, state or position. and not to the circumstances 
of the person against whom he is suing The fact that the plaintiff was 
unable to sue the defendant owing to the latter s absence from Bntish 
India would not constitute an inability under this section so as to make 
the period of limitation run continuously In such a case the rule of 
section 13 will apply and the period of defendant s absence from Bntish 
India will be excluded from computation This section docs not in any 
way qualify section 13— Wanmaw/rom v DowUs, 8 Bom 5G1 (dissenting 
from 6 Bom 103) Deahe v Davis, 4 All 530 The defendant’s absence 
from British India does not amount to inability to sue — Jitraj v Dabajt, 
29 Bom 63 (70) 

In cases where the plaintig is unable to sue because of the non appoint 
ment of a personal representative to a deceased debtor in whose life time 
the penod has commenced to run, but who has died subsequently, the 
statute will continue to run — Rhoits v |5meMurs( 4 M & W 42 RoaU 
wnghl V Doalwrtght, L R 17 Fq 71 

This section contemplates a case of siibsequent and not of tnilial dis- 
ability, that IS, it contemplates those cases where the disability has oc- 
curred after the accrual of the cause of action , whereas cases of initial * 



68 


THE INDIAN LIMITATION ACT 


[Sec 9 


disabilities have been provided for by section 6 Thus a decree holder 
after making various applications for execution of a decree each of which 
was within time died His son a minor made an application for execu 
tion of the decree within three years after his fathers death but more 
than three years after the date of the deceased father s la^t application 
It was held that this section applied and not section 6 and the minor s 
application for execution was time barred »t being a case not of initial 
but of subsequent disability — Jtvrajv Babajt igBom 68 Kalka BakhsJ 
\ Ram Charatt 40 All 630 (F B) i6A L J 633 46 Ind Cas 584 ^\'here 
a decree holder died leaving a minor son who on attaining his majority 
nine years after the date of the decree applied for execution it was held 
that the application was barred as time had began to run in the original 
decreeholder s lifetime —SAagaf v Ramnath 27 All 704 Bhagwant 
Ramchandra v Ka]\ Mahamad 36 Bom 408 Nusheeram v Shushee 
5 W R 169 Vtra v Muruga 2 ^f H C R 340 But where the onginal 
decreeholder who obtained a decree in hfay t886 died in June 1888 leaMng 
three minor sons and on 30th Apnl 1889 the sons still minors made an 
application for execution but no further proceedings were taken till ist 
October 1904 when another application was made held tbat the present 
application was within time on the ground that although limitation had 
commenced to run against the father from May j686 the application 
made by the minors on the 30th of \pnl 1889 was a step m aid of execution 
and time began to run anew from that date and then minority suspended 
it— 5 f» Ram v Het Ram 29 All 279 

The insanity of the decreeholder which began after the passing of the 
decree did not save limitation which had already commenced to run 
from the date of the decree — AyaSttighv Gurdyal 1906 P W R 72 
An unregistered instalment bond was executed in favour of a Hindu 
widow It contained a stipulation tbat the whole amount would be 
recoverable in default of payment of two consecutive instalments De 
fault was made in payment of two instalments in 1899 Shortly after the 
default the ividow adopted the plaintiff who was then a minor In 1908 
within three years of attaining majority but nine years after default he 
sued on the bond but expressly relinquished the amount due in respect 
of the first two instalments which had fallen due prior to his adoption on 
the ground that he had waived payment of the same On this footing he 
alleged that the cause of action had anseo during his minority and that 
therefore the claim for the rcraairang instalments was not barred It was 
held that mere abstinence from suing did not amount to waiver that 
limitation had begun to run from the default in 1899 and no subsequent 
disability VIZ the minonty of the plaintiff could prevent it from running 
the suit was barred by the three years rule under Article 75 — GirtTtdra 
^rohan V Khr Narayan 36 Cal 394 A suit by a shebait in 1913 to 
recover possession of a debuttor property held by the defendant pnder ii 
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iiw^arjrj lease granted b\ a prcMous shelait in 1S76 is barred by Article 
154 as brought more than i. jears after the date of the lease The re 
presentation of an idol b> shebnits is a continuing representation and 
limitation runs against the idol continnoiisl) and not against each shebait 
njuiduallj if and when he succeeds to the shcbaitship Consequentlj 
the fact that the s iccceding shebait was 1 minor would not slop the run 
nmg of tune bj \irtuc of the prosisions of this section — Maiit alia \ 
Annada -7 C L J joi 

The plaintiffs a Gerraan BanV were the endorsees of certain promis 
sor> notes drawm by the defendants dated June 1014 On the 4th August 
1914 war was declared with German) and the plaintiffs were debarred 
from bringing anj action to enforce tbeir claim On ist \ovember 1915 
the plainti&s obtained license from Cosernmeot to bring an action and on 
9tb \fa) 1918 the present suit was filed The plaintiffs claimed that 
the period between the 4th August 1914 and 1st November J915 should 
be deducted from computation and they urged that their suit was w'lthin 
time Itwaahcldthatthesuitwasbarred l-nder this section once time 
has begun to run no subsequent disability or inability in the shape of 
suspension of right to sue stops it and the plaintiffs are not entitled to 
exclude the period of such suspension— OewtscAc Asioltsele Bonk v Iltra 
Lai 48 Cal 526 23 C \\ N 157 47 Inil Cas 392 And so in a case 
that occurred dunng the time of the English Civil Wars the plaintifl in 
answer to a plea of limitation replied that a Civil War had broken out 
and the Government was usurped b) certain traitors and rebels which 
hindered the course of justice and by which the Courts were shut up 
and that within six years after the war ended he commenced his 
action and )ct his replication was held to belli — Prtdtaux v Webber, 
1 Lev 31 

Voluntary and involuntary disabilities — ^There is no distinction be 

tween voluntary and msoluntary {eg caused by minontj) disabilities 

Khanjanv BMtkan iSInd Cas 3o6(Oudh) As the rule stands it appears 
to apply Strictly to every case of subsequent disability or inability except 
tng those cases that may be specifically exempted from the operation of this 
rule Even circumstances beyond the control of the plaintiff have been 
held not to relax the rigour of the rule in favour of the plaintiff — Ibid 
In Poe d Duroure v Jones (1791) 4 T R 300 2 R R 390 Lord Kenyon 
observed that it was mischievous to make any refined distinctions between 
voluntary and involuntary disabilities 

102 Suspension of cause of acton — Ordinarily time begins to run 
from the earliest time at which an action can be brought and after time 
1 as commenced to run there may be a revival of the right to sue when 
a previous satisfaction of the claim u nullified with the result that the nght 
to sue which bad been suspended is re animated — Dwijetidra v Jogesk 
Chandra 39 C L J 40 79 lud Cas 5 o A I R 1924 Cal 600 Thus 
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disabilities have been provided for by section 6 Thus a decree holder 
after mahing various applications for execution of a decree each of which 
was within time died His son a minor made an application for execu 
tion of the decree within three years after his fathers death but more 
than three years after the date ol the deceased father s la^t application 
It was held that this section applied and not section 6 and the minor s 
application for execution was time barred it being a case not of initial 
but of subsequent disability — Jtvraj v Babajt 29 Bom 68 Kalka Bakhsh 
\ Ram Charan 40 All 630 (F B ) 16 A L J 633 46 Ind Cas 584 WTiere 
a decree holder died leasing a minor son who on attaining bis majority 
nine years after the date of the decree applied for execution it was held 
that the application was barred as time had began to run in the original 
decreeholder s lifetime — Bhagal v Ramnath 27 All 704 Bkagua}it 
Ramchandra v Ka}i Mahamad 36 Bom 498 Nusheeram v Shtishfe 
5 W R 169 Vira v Muniga 2 M H C R 340 But where the original 
decreeholder who obtained a decree in May 1886 died in June 1888 leaving 
three minor sons and on 30th Apnl 1889 the sons still minors made an 
application for execution but no further proceedings were taken till ist 
October 1904 when another application was made held that the present 
application was within time on the ground that although limitation had 
commenced to run against the father from May 1886 the application 
mad« by the minors on the 30th of April 1889 was a step m aid ol execution 
and time began to run anew from that date and then minority suspended 
it— Sri Ram v Mel Ram 29 All 279 

The insanity of the decreeholder which began after the passing of the 
decree did not save limitation which had already commenced to run 
from the date of the decree— /fy« SiwgJi V Curdl'd 1906 P W R 72 
An unregistered instalment bond was executed in favour of a Hindu 
widow It contained a stipulation that the whole amount would be 
recoverable in default of payment of two consecutive instalments De 
fault was made in payment of two instalments in 1899 Shortly after the 
default the widow adapted the plaintiff who was then a minor In 1908 
within three years of attaining majority but nine years after default he 
sued on the bond but expressly relinquished the amount due in respect 
of the first two instalments which bad fallen due prior to his adoption on 
the ground that he had waived payment of the same On this footing he 
alleged that the cause ol action had nnsen dunng his minority and that 
therefore the claim for the remaining instalments was not barred It was 
held that mere abstinence from suing did not amount to waiver that 
limitation had begun to run from the default m 1899 and no subsequent 
disability vir the minority of the plaintiff could prevent it from running 
the suit was barred by the three years rule under Article 75 — Cirit dra 
^r0han V AAir Maravan 36 Cal 394 A suit by a shebait in 1913 to 
pecover possession of a dobiittor property held by the defendant pnder n 
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mokaran lease granted b\ a previous <hcbait in 1S7G is> barred by Article 
13^ as brought more than li years after the date of the lease The re* 
presentation of an idol bv shebaits is a continuing representation and 
limitation runs against the idol continuously' anil not against each shebait 
nliMilually »f and when he succeeds to the shcbaitship Consequently 
the fact that the succeeding shebait mas i minor Mould not stop the run 
ntng of time, by virtue of the provisions of this section— tfanma/Ao v 
Annadj 37 C L J 201 

The plaintiffs a German BanL. were the endorsees of certain promis 
sory notes drawn by the defendants dated June 1914 On the 4th August 
1914 war was declared with Germany and the plaintiffs were debarred 
from bringing any action to enforce their claim On rst November 1915 
the plaintiffs obtained license from Government to bring an action and on 
9th May igi8 the present suit was filed The plaintiffs claimed that 
the period between the 4th August 1914 and 1st November 1915 should 
be deducted from computation and they urged that their suit was sv-ithin 
time Itwasheld that the suit was barred lender this section once time 
has begun to run no subsequent disability or inability m the shape of 
suspension of nght to sue stops it and the plaintiffs are not entitled to 
exclude the penod of such suspension — Deutseke Astahsche Bank v Htra 
Lai 46 Cal 526 23 C W N 157 47 Ind Cas 392 And so in a case 
that occurred during the time of the English Civil Wars the plaintiff in 
answer to a plea of limitation replied that a Civil War had broken out 
and the Government was usurped by certain traitors and rebels which 
hindered the course of justice and by nhtch the Courts were shut up 
and that within six years after the war ended he commenced his 
action and yet his replication was held to be ill— 'Pridraiisr v ftebber, 
1 Lev 31 

Voluntary and involuntary disabilities — There is no di:.tinct]on be 

tween voluntary and involuntary (eg caused by minority) disabilities 

Khanjans Bhikan i8fnd Cas 3o6(Oudh) As the rule stands it appears 
to apply strictly to every case of subsequent disability or inability except- 
ing those cases that may be spcafically exempted from the operation of this 
rule Even circumstances beyond the control of the plaintiff have been 

held not to relax the rigour of the rule m favour of the plaintifi Il»d 

In Doe d Duroure v Jones (1791) 4T K 300 2 R K 390, Lord Kenyon 
observed that it was mischievous <0 make any refined distinctions between 
voluntary and involuntary disabilities 

X02 Suspension of cause of action — Ordinarily time begins to run 
from the earliest time at which an action can be brought and after time 
has commenced to run there may be a revival of the right to sue when 
a previous satisfaction of the claim is nullified with the result that the nght 
to sue which had been suspended is re animated — Dwtjetidra v Jogesh 
Chandra 39 C L J 40 79 Ind Cas 520 AIR 1924 Cal 600 Thus, 
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certain disputes between a principal and an agent were referred to arbi 
tration and under the award thereon certain moneys w ere paid by the 
agent m satisfaction of the clam The agent aftenvards sued to set aside 
the proceedings on the ground that they were brought about by coercion 
and succeeded in getting back the amount paid The principal subsequent 
ly sued the agent to enforce the original liability to account The defen 
dant pleaded tnler aha that the suit was barred Held that the setting 
aside of the satisfaction m the fomer proceedings gave rise to a fresh cause 
of action and that the suit was therefore in tune — Mulkuteerappa v Adai 
keppa 43 Mad 845 39 M L J 312 Plaintiff realised the money doe to 
him from the defendant on an award which had merged in a decree of Court 
Subsequently the award was set aside and the plaintiff directed to refund 
the money realised by him In a suit by the plaintiff for recovery of the 
amount it was held that when the plaintiff s original claim was satisfied 
in execution limitation ceased running against him On the annulment 
of that satisfaction a fresh cause of action arose and the suit was withm 
time — hartar Singh v Bkagat Singh - Lah 3:0 64 Ind Cas 454 A 
sale under the Patni Regulation having been set aside and the patnidars 
restored to possessioa the Zemindar sued them to recover the arrears 
of rent which had accrued before and during the time they were out of 
possession the tenants contended that the claim was barred because 
the suit had not been brought withm three years from the date when each 
instalment of rent fell due but the Judicial Committee overruled the 
contention and held that the cause of action accrued upon the reversal 
of the auction sale and the consequent revival of the obligation to pay the 
tent—Surnoinoyee v Skooshee Mooh/ee (t86S) i3 W I A '•44 (P C) 

V debtor agreed to convey certain property to his creditor and to set off 
the debt against part of the consideration for the conveyance V sale deed 
was executed but a dispute arose as to whether it had been executed in 
accordance with the contract Litigation was commenced by the debtor 
to enforce the agreement but he was unsuccessful The creditor then 
sued to recover the debt and was met with the plea of limitation The 
Ju ficidl Committee held that the time began to run only when the agree 
ment became wholly ineffectual and that from that date a fresh obligation 
was imposed upon the debtor to pay his debt — Bassu Koer v Dhum 
Singh II All 47 (P C) See also Nrityamani y Lakhan Cl andra 43 
Cal Ofo {P C ] cited in Note 156 under sec 14 snd Frannath y Rookea 
Begum 7M I A 323 fP C) Hem Chandra v Kah Prrisanna 30 Cal 
1033 (P C) 

But in the following cases the Judicial Committee and the Indian High 
Courts have strictly applied the pnnciple of sec 9 that when once time 
has begun to run no subsequent inability to sue stops it — Huro Persad 
V Copal Das 9 Cal 255 (P C) Lala Soni Ramv hanhatya Lai 35 
Ml 337 (PC), Juscurn v Ptrtht Ckand 46 Cal 670 (P C) Hukum 
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Chani V SAdAnb Din, 4 Lah 90 71 Ind Cas <93 Thus where a inort- 
ffajee is entitled to possession imaediatel}, time begins to run from the 
date of the mortgage (Art 135) and the mere fact that the possession of the 
mortgaged property was subsequently taken by a pnor mortgagee does 
not present limitation from running — tluiani Chand v Shahah D\n 
[supra) 

Tor a full discussion on this subject see the judgments of Sir Asutosh 
MooVerjee J m Dxt)endra Narmn v Jogesh Chandra (cited above) and 
of M N MuVerji J in Sarat Aemint % Kagendra Nafh 29 C W N 973, 
43C L J 155 \ I R t92&CaI 65 

toy Proviso — The principle of the proviso is this ‘tVhen after 
the Statute has commenced to run the right to sue and the right to be sued 
meet by act of law (and unite) in the same person the further running of 
the Statute will be suspended during tbe period of the union of the two 
nghts —Stagram v hnight (1867) 36 L J Ch 918 Burdick v Garrick, 
(1871) L R 5 Ch App 233 Where the hand to pay and receive is 
practically tbe same a constructive paymient is presumed See Topham 
\ Doolh, aj Ch D 607 tn re Dixon 1 Ch 561 The general rule that 
when time has once begun to run nothing happening subsequently will 
prevent it from continuing to run is inapplicable where the debtor takes 
out administration to the creditor for in such a case there is a suspension 
of the temedy-^Seagram v Knight (supra) Thus where a debtor Was 
appointed one of several executors but be did not prove the will until his 
debt was barred by time and then he subsequently proved the will the 
debt was held to be thereby revived and the debtor executor was ordered 
to account for the debt with interest — TngU v Biehards (1860)20 
Beav 366 

This proviso applies only to an administrator under the grant of letters, 
where he is a debtor of the deceased — Damodar v Dayal ii Bom L Ji, 
1187 It cannot be extended to a case where the nghts of the zaorigtf'r 
and the mortgagee vest in the same person In such a case, limilal^-; 
would not be suspended Thus a usufructuary mortgage was exeert*^ 
In 1842 in favour of K The mortgagee died in 1898 but between s*i* 
and i8g8 one M had by assignment acquired the nghts of the morigst^/r 
as also the mortgagees nghts and was m possession of the ertate^ Ja 
1904 the heirs of K sued for and obtained possession of the tttei* 

'I (treating him as a trespasser) and in 1907 M 3 son S sued to 
*the property from the heirs of K Held that the suit wai 
Article 14S Limitation had commenced running against lh» 
from 1842 and it was not suspended between 1883 and iS^» to 

the fusion of the mortgagors and mort^gee s interests la y ^ 
that period The proviso to section 9 did not apply to tj> 

Soni Barn v Kanhaiya Lot 35 All 227 (PC) 19 fc.^ ^ 

C VV N 605 ^ ' 
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10 Notwithstanding anything hereinbefore contained, no 
Smtsasawst c«pr... in ■~vhom property 

trustees and their re has become \ested in trust for any specific 
presentatives purpose, or against Ins legal representatives 

or assigns (not bang assigns for valuable consideration), for the 
purpose of foUoiving in his or their hands such property, or the 
proceeds thereof, or for an account of such property or proceeds, 
shall be barred by any length of time 


103A. The rule of this section follows the English law Section 25 (2) 
of the English Judicature Act 1873 (36 and 37 Vict C 66) lajs down — 
‘•No claim of a cestui que trust against his trustee for any property held 
on an express trust or m respect of any breach of such trust, shall be held 
to be barred by anj Statute of Limitation ” It is well settled both as 
regards real estate and personal estate that tune does not m cquitj bar 
the remedy of the beneficiary against the trustee— IV^rifrrfjMrn v U ederhuT}>, 
(1838) 4 M} ^ Cr 41 Bridgman V Ctll, (1857)24 Beas 302 If there 
IS created in express terms whether written or verbal a trust and a 
person is in terms nominated to be the trustee of that trust, a Court of 
equity, upou proof of such facts will not allow him to v ouch a Statute of 
Limitation against a breach of that trust — 5 o(ir v Ashaell, [1893] 2 Q 
B 390 

The words of this section mean that when a trust has been created 
expressly for some specific purpose or object and propert} has become 
vested in a trustee upon such trust, the person who is beneficially interested 
in that trust may bring a suit against such trustee to enforce that trust 
at any distance of time— Kherodmoney v Doorgamonty, 4 Cal 455 

to4 Who IS not a trustee — All persons holding a fiduciary relation 
are not necessaril> trustees withm the meaning of this section Thus, 
the position of agents, managers, factors and benamidais may be and 
generally is a fiduciary one, but none of them are necessanty trustees— 
Kkerodmaney v Doorgamoney, 4 Cal 455, l\ish*nD \ Ram Chaiid, 
26 P L R 288 

A mortgagee in possession after the mortgage has been satisfied is 
not a trustee for the mortgagor — Lai Dost v Jamal, 9 W R ihj 
Sec also sec z (11) A suit against such mortgagee is governed bj 
Art 105 

The position of the sons who manage the estate of a deceased Malio 
medan is not. by reason of such management, that of trustees as 
regards the daughters— VaAowd Abdul v Amlal Karim, :0 Cal lOi 
(P C) 

\ Muhammadan husband is not a trustee for liis wife id rc'-pcct of 
her dower— .Mir .V/oAarv Anaui.zJi L R.A C , 306 
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\ ivervjn with whom moncx is Lrpt in deposit is not a trustee — Mukhia 
\ Gajra} t V L. J 4J2 Djbf-ay L<tMu 1919 P R 4 Kalyan Mai 
\ Aiil/i CkarJ, 41 All »i43 (043! 

\ banker and customer do pot stand in the relation of trustee and 
ccj'vi fur trust but onl^ of debtor and creditor or of borrower and lender 
--FoUy \ Util i H L Cas s'* \rticle 60 now capresslj proxides for 
the ca^e 

\ depositors or banker or agent or debtor to whom a loan is made and 
who promises to return the loan does not therebj become a trustee within 
the meaning of this section — Rajamtral \ Laksimammal 1914 M 
N tio6 22 Ind Cas 930 \n agent is not a trustee — Bhaiyalal\ Behanlal, 
k I R 1923 Nag 115 

\ tenan’iJjr is not a trustee — lloomJ x DtrarkaiialS 11 R, 72 , 
AniJkra Pa'-ir \ Lakskmi 43 Mad 413 seesec 2 (tl) 

k «umxmg partner is not a trustee for the representatixe of the de- 
ceased partner — Krox \ Cjf L R 3 II L 630(676) 

Where a mortgagee in conlraxention of the terms of O 34 rule 14 
of the C I’ Code has attached the mortgaged property and brought it up 
to sale and purchased it himself be does not become a tn;«tee for the 
mortgagor in respect of the latter s eqmt) of redemption so as to enable 
the latter to bnog a suit for redemption at any length of time — Vtlatn 
Chandrae Raj Krtskna 47 Cal 377 414 (F B ) 24 C U N 229 31 
C L J 9S 

Cc-ketrs — If one heir of a deceased person recox ers the debt due 
to the deceased on behalf of ail the other heirs be does not therebj become 
a trustee for the others k suit brought against him bj the other heirs for 
their share of monex is goxemed bx krt 0. and not bj this section— 
imina \ Sajmunnissa 37 All 233 <-40) 13 A L J 255 27 Ind Cas 
712 

103 Who IS a trustee —The mohant ol a mutt is a tnisfec of the 
mu't properties— i?c«rjjiitflnioni x I alltammal 37 M L J ,31 Ram 
Perhask \ Attand 43 Cal 707 (P C ) Baiudeo \ Mohant Jugal Ktshore, 
22 C kk N 841 (P C) Balus>eamt \ lenkalamantt 40 Mad 745 

k suit for the recoverj of balance of money adxanced by the plaintifi 
to the defendant who was bis servant for the purpose of erecting buildmgs, 
the money having been entrusted to the defendant to be accounted for 
by bitn wif( not be barred by bmitation for the matter was of the nature 
ol a trust — Aorain Dosi x lHaharaja ilakalab Chunder 10 kk R 174 
kkhcre property is vested in a person partly for cbantabic purposes and 
partly for the benefit of others and he is bound to use it for such purposes 
and not for his own advantage he is a trustee — Altek x Stiseebun, 21 
kk R 415 kkTierc immoveable pn^rty xi»as given posse sion of to the 
defendant to sell the crops to pay the Coxemment dues and to account 
fur the profits to the plamtiS on tus claiming them it was held that the 
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10 Notwithstanding an}^huig hereinbefore contained, no 
Suits oxpre.. a peison in whom property 

trustees and iheirrc has become vested in trust for any specific 
presentatnes purpose, or a^inst his legal representatives 

or assigns (not being assigns for valuable consideration), for the 
purpose of following in his or their hands such property, or the 
proceeds thereof, or for an account of such property or proceeds, 
shall be barred by any length of time 


X03A The rule of this section follows the English lav Section 25 (2) 
of the Engbsh Judicature Act 1873 (36 and 37 Vict C 60} lays dovn — 
‘No claim of a cestui que trust against his trustee for any propertj held 
on an express trust or in respect of any breach of such trust shall be held 
to be barred by any Statute of Limitation It is well settled both as 
regards real estate and personal estate that tune does not m equitj bar 
the remedy of the beneficiary against the trustee — Wederburn \ h edet burn 
(1838) 4 My &.Ct 41 BriditnaMv Ctll (1857)24 Beat If there 

IS created in express terms whether written or verbal a trust and a 
person is in terms nominated to be the trustee of that trust a Court of 
equity upon proof of such facts will not allow him to vouch a Statute of 
Limitation against a breach of that trust— Soar v Ashvell [1893] 2 O 
B 390 

The words of this section mean that when a trust has been created 
expressly for some specific purpose or object and propertj has become 
vested in a trustee upon such, trust the person who is beneficially mtercblcd 
in that trust may bring a suit against such trustee to enforce that trust 
at any distance of time — Kkerodmoney v Doorgamouey 4 Cal 455 

104 Who IS not a trustee — All persons holding a fiduciary relation 
are not necessarily trustees uithin the meaning of this section Thus, 
the position of agents managers factors and benamidais may be and 
gen'rally is a fiduciary one but none of them are necessarily trustees — 
Khcrodinoney v Doorgamoney 4 Cal 455 D 1 v Ram Chand, 

26 P L R 288 

A mortgagee in possession after the mortgage has been satisfied is 
not a trustee for the mortgagor — Babu Lai Bass v Jamal 9 W R 187 
Sec also see 2 (ii) A suit against such mortgagee is governed b> 
Art 105 

The position of the sons who manage the estate of a deceased Maho 
raedan is not, by reason of such management that of trustees as 
regards the daughters— MaAowed v Atnlal hartm 16 Cal 161 

(P C) 

\ Muhammadan husband is not a trustee for Ins vifc in respect of 
her dower — Mir MoAar v /InaMi, a B L R A C 306 
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\ person with whom moncj ts kept in deposit is not a trustee — Mvkhia 
\ Cajraj. I \ L J 422 DiUpa \ Labhu igig P R 4 Kalyan Mai 
\ htiken Chand 41 All t 43 {O45) 

k banker and customer do rot stand in the relation of trustee and 
ceslut ywr trust but onlj of debtor and creditor or of borrower and lender 
— FoVi \ Util 2 H L Cas 28 \TticIe 60 now evpiessly pro\^des for 
the case 

\ depositors or banker or agent or debtor to whom a loan is made and 
who protni'csto return the loan does not thereby become a trustee within 
the meaning of this section — Rajammat \ Lakshmamwal 1914 JI W 
N 606,2: Ind Cas 936 \n agent is not a trustee — Bhai^alalv Behartlal, 
k I R 1925 Nag 115 

A benamtdar is not a trustee — Hooina \ D,iarkatiath 11 \\ R 72 , 
hnshna PaUar \ lutkthmt 43 Mad 415 see sec 2(11) 

\ sumsing partner is not a trustee for the representatisc of the dc 
ceased partner— Aiior V Cyr L R 5 II L 656(676) 

tthere a mortgagee in contracention of the terms of O 34 rule 14 
of the C r Code has attached the mortgaged property and brought it up 
to sale sod purchased it himself he does not become a tru<tee for the 
mortgagor in respect of the Utter s equity of redemption so as to enable 
the latter to bring a suit for redemption at any length of time — Ullam 
Chandra v Raj Rnthna 47 Cal 377 414 (F D ) 24 C \\ b 229 31 

C L J 98 

Co heirs — If one heir of a deceased person rccoNcrs the debt due 
to the deceased on behalf of all the other heirs he does not thereby become 
a trustee for the others A suit brought against him by the other heirs for 
tbcir share of money is governed by Art 62 and not by this section— 
Amina v Najmuniussa 37 All 233 (24©) 13 A 1 . J 255 •’7 Ind Cas 
712 

103 Who IS a trustee — The mohont of a mutt is a trustee of the 
mutt properties — Deisasthamam \ I alttammal 37 M L J .31 Ram 
Perkash v Anand 43 Cal 707 (P C ) Basudeo v Mohant Jugal Kishore 
22 C W \ 841 (P C) Balusivamt V I enkalaswamt 40 Mad 745 

A suit for the recovery of balance of money advanced by the plamtifi 
to the defendant who was bis servant for the purpose of erecting buildings, 
the money having been entrusted to the defendant to be accounted for 
by him will not be barred by limitation for the matter w as of the satuTe 
oi a trust — Auratii Doss \ Maharaja Mahalab Chunder 10 W R 
Where property is vested in a person partly for chantable purposes and 
partly for the benefit of others and he is bound to use it for such purposes 
and not for his own advantage he is a trustee— v Nuseebun 21 
W R 415 Where immoveable property was given possession of to the 
defendant to sell the crops to pay the Goveriinient dues and to account 
for the profits to the plamtifi on his claiming them it was held that the '' 
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10 Notwithstanding anything hereinbefore contained, no 

Smls against express In whom property 

trustees and iheirre has become vested in trust for any specific 
presentatives purpose or agairKt his legal representatives 

or assigns (not being assigns for valuable consideration) for the 
purpose of following in his or their hands such property, or the 
proceeds thereof or for an account of such property or proceeds, 
shall be barred by any length of time 


103A The rule of this section follows the English law Section 25 ( ) 
of the English Judicature Act 1873 (36 and 37 Vict C 6C) lays down — 
No claim of a cestui que trust against his trustee for any propertj held 
on an express trust or in respect of any breach of such trust shall be held 
to be barred by anj Statute of Limitation It is well settled both as 
regards real estate and personal estate that time does not m equity bar 
the remedy of the beneficiary against the trustee — Wederburn \ H ederbvri 
(1838) 4 My & Cr 41 Bridgman v Gill (1837) 24 Beai so-* If there 
IS created in express terms whether written or verbal a trust and a 
person is m terms nominated to be the trustee of that trust a Court uf 
equity upon proof of such facts will not allow him to vouch a Statute of 
LiiBitation against a breach of that trust— Soar v Ashnelt [1893] 2 O 
B 300 

The words of this section mean that when a trust has been created 
expressly for some specific purpose or object and property has become 
vested in a trustee upon such trust the person who is beneficially interested 
in that trust may bring a suit against such trustee to enforce that trust 
at any distance of time — Kherodmoney v Daorgamoney 4 Cal 435 

104 Who IS not a trustee — All persons holding a fiduciary relation 
are not necessarily trustees within the meaning of this section Thus 
the position of agents managers factors and benamidars may be and 
gen'rally is a fiduciary one but none of them are necessarily trustees— 
Kherodmoney v Daorgamoney 4 Cal 455 Aish^n D t v Ram Chand, 
26 P L R 288 

A mortgagee m possession after the mortgage has been satisfied is 
not a trustee for the mortgagor — Dabu Lai Dass v Jamal 9 W R 187 
See also see 2 (ii) A suit against such mortgagee is governed by 
\rt 105 

The position of the sons who manage the estate of a deceased Maho 
medan is not by reason of such management that of trustees as 
regards the daughters— VoAo ud Abdul v Amlal Karim 16 Cal lOi 
(P C) 

\ Muhammadan husband is not a trustee for his wife in respect of 
her dower- Vir VoAur V •» B L R AC 30O 
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\ person with >» horn moncj u krpt in deposit is not a trustee — ^lukhta 
\ Gajra) i \ L J 42i Dahf'a v Lebhu 1919 P R 4 Kalyan Mai 
^ Ats&en Chand 41 All O43 («>45) 

\ banker and customer do rol stand in the relation of trustee and 
cestui trust but onij of debtor and creditor or of borrower and lender 
—Folf) \ //if/ •• H L Cas •’8 Vrticic 60 now expresslj provides for 
the case 

V depositors or hanker or agent or debtor to whom a loan is made and 
who promises to return the loan does not therebj become a trustee within 
the meaning of this section™ ifnjamitin/ s Lakshmammal 1914 M U 
N 6ot> Ind Cas 93O An agent is not a trustee— B/iai^ii/ii/v B‘hantal 
\ I K lO'j Nag 115 

A lrttiatn\dar is not a trustee — llnamn s Daathanath 11 \\ R 72 , 
hmhna Patiar \ Lakthutt 45 Mad 415 see sec 2(11) 

\ sumsing partner is not a trustee for the representative of the de 
ceased partner — Aiioarv Cye L R 5H L 63O <676) 

Mbere a mortgagee in contravention of the terms of O 34 rule 14 
of the C P Code has attached the mortgaged property and brought it up 
to sale and purchased it himself he does not become a trustee for the 
mortgagor in respect of the latter s equity of redemption so as to enable 
the latter to bnug a suit for redemption at an> length of time — Vtfam 
Chandra V Raj AruAiie 47 Cal 377 414 (F B ) 24 C M A 229 31 
C L J 98 

Co hetrs — If one heir of a deceased person recovers the debt due 
to the deceased on behalf of all the other heirs he does not thereby become 
a trustee for the others A suit brought against him by the other heirs for 
their share of money is governed by Art <>2 and not by this section— 
Amtna v Sajiauiinissa 37 \ll 33 (240) 13 A L J -35 27 Ind Cas 
712 

X05 Who IS a trustee — The mobant of a w utl is a trustee of the 
mull properties — Detvastkamam v lalliammal 37 M L J .31 Ram 
Pcrkttsh V Anand 43 Cal 707 (P C ) Basudeo % Molant Jugal Kisl ore 
22 C W N 841 (PC) Baluswamtv kenkalaswatm 40 Mad 745 

A suit for the recovery of balance of money advanced by the plaintifi 
to the defendant who w as his servant for the purpose of erecting buildings 
the money having been entrusted to the defendant to be accounted for 
by him will not be barred by limitation for the matter was of the nature 
of a trust — Naratn Doss v Malaraja Makalab thunder 10 W R 174 
Where property is vested in a person partly for cbantabic purposes and 
partly for the benefit of others and he is bouud to use it for such purposes 
and not for his own advantage he is a trustee — Alleli v Nuseebun 21 
t\ R 415 Mherc immoveable property was given possession of to the 
defendant to sell the crops to pay the Government dues and to account 
fur the profits to the plamtifl on his claiming them it was held that the 
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defendant was not a depository but a trustee of the property — VUal v 
Ram Chandra 7 B H C R AC 149 

AVhere A handed to the defendant the key of his place of busine's and 
asked him to take charge of his goods and outstandings to pay certain 
specified debts out of them and to apply the residue for the benefit of A s 
family a good trust was created within the meaning of this section— 
Suddasook v Ram Chunder 17 Cal 6io 

Where certain jewels were in the possession of the defendant and he 
agreed under a written instrument that the plaintiff should enjoy the 
jewels for her life and that after her death they should be divided among 
the defendant and the other parties to the instrument leld tl at the de 
fendant was an express trustee of the jewels for the plaintiff and that 
a suit by her for the jewels or their value fell under this section — Kisl tafpa 
Cketty V Lakshmi Ammal 44 M L J 431 73 Ind Cas 842 AIR 
1923 Mad 578 

A Receiver appointed under the order of the Court is a trustee— Sea 
gram v Tuck *8 Ch D 296 

Where a person sentenced to transportation for life makes over his 
properties to be managed by his brother or other near relatives and re 
quests the Revenue authorities to have those properties transferred in the 
name of the latter such transfer is m the nature of a trust— Jfatf Ram v 
Dtrga Prasad 3 AU 608 

Under section 69 of the Transfer of Property Act the menej received 
by a mortgagee arising from sale of the mortgaged property in pursuance 
of a power of sale should be deemed as bcid by bim m trust to be applied 
In the manner directed m that section Sec also Hajt Abdul Rahman v 
Noor Mahon ed !6 Bom 141 In England also where the mortgagee has 
exercised the power of sale in good faith and without collusion he is only 
a trustee for the mortgagor in respect of the balance of the sale proceeds 
— Warner v Jacob ao Ch D - o 

A trustee de son tori is in the same position as an express trustee and 
a suit for accounts in respect of trust property in his hands comes under 
this section — Dhanpat\ MoheshNath 24C\V N 752 But the Allahabad 
High Court is of opinion that section 10 does not apply to a suit for account 
against a trustee de son tori such a suit IS governed by Article 120— 
Behan Laly Shw Naraut 2zA L J 866 AIR 1924 All 884 (dissenting 
from •’4 C W N 752) 

A person who 1$ once in possession in a fiduciary character does not 
cease to hold in that character merely because it becomes uncertain who 
IS the actual person to whom he has to account~^y;// v Kennedy 14 
A C 437 

106 Gorernment — The Govenuneot and the Secretary of State 
cannot be trustees — v Secretary of State L R 15 Ch D r at 
ji 9 The fact that the Government took possession of a property (a 
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Iboti xnllagc) onginalh with the intention of keeping it on!> until the 
nxal claimants to it established their claim in the Civil Court cannot 
tnpl} that the Government agreed to hold the propertj in trust for an in« 
definite time on behalf of the rightful owner This section cannot apply 
to the ease and a suit brought to recover the property which was for 
fifty years in the possession of the Govemment was barred — Secretary 
e/ State \ Satharam 24 Born ay 

The (Kivemment by directing the Court of ttards to take charge of 
an estate during the minority of the next claimant does not constitute 
Itself a trustee for the rightful owner — Pttkonda Zemindar v Secretary 
of SLate 5 ^Iad qi (I U ) affirmed on appeal in \ iziaraniaraeii v Secretary 
of State S Mad 523 (P C ) 

This section will not apply to a suit against the Secretary of State 
to recover the surplus proceeds of a sale for arrears of revenue The 
Government is not a trustee in respect of such money — Secretary of Stale 
V Fa'at Ah 18 Cal 234 Secretary of State \ Guru I'roihad 20 Cal yt 
(I U) See also CAanifra hah ^ C P Chapman 32 Cal 799 (at p 813) 
whereit was held that the Government was not a trustee in respect of certain 
G P notes which were paid into Court under a consent decree and sub 
sequently lost The Judge remarked that the Comptroller General or 
anv other oQiccr charged with the payment of the obligations of the Gov* 
emment could not be regarded as a trustee their duty was simply to 
pay the debts of the Government in a certain way He further held 
that there had been no vesting in trust for any purpose m the Registrar 
of the Court and the O P Notes could not be regarded as trust property 

13ut under certain exceptional circumstances the Government can 
be a trustee within the meaning of this section Thus it was held m 
Secretary of State v Uapuji MohaJrv 39 Uom 57 that under the special 
circumstances of the case money lying in deposit in the Govt Treasury 
as surplus sale proceeds was money vested in Government 111 trust for 
a specific purpose and a suit to recover the money was not barred by any 
length of time Ilie facts of the case arc that one Chinto Mahipat of Satara 
ancestor of the plaintiff owed money to one Sheik Syed Mufati of Auranga 
bad and in order to satisfy that debt bhnmant Partapsing Maharaj the 
then Raja of Satara caused Chinto Mahipat s iinmoveablc’property to be 
sold in 1835 and out of the sale proceeds the debt was paid off and the 
balance of Rs 1793 was credited in the Govermnent treasury in the name 
of Chinto Mahipat After many years the plaintiff who stood in the shoes 
of Chinto Mahipat sued for the money and it was held that the East India 
Company as well as the Government of India who succeeded it was a trustee 
(following IValsh v Secretary of State for India (1B63) 10 H L C 367) 
The same view has been expressed in a recent case by the Madras 
High Court The facts of the case are peculiar and interesting After 
the administration of the prmapality of Tanjore was taken over by the 
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East India Company, an agreement Jated nth February 1824 svas entered 
into between the Company and the creditors of the deposed Ifaja for 
payment of debts due to them from the Raja In accordance svith this 
agreement bonds were issued to the creditors in 1845 including the suit- 
bond in favour of the plamti&’s ancestor In 1853 and 1858 the Last 
India Company and its successor the Government of India had published 
notices for payment of the bond debts 00 tender of the notes and declared 
that interest would henceforth cease The plaintiff issued a notice of 
demand in ior6, and instituted the present suit in 1919 against the Secre- 
tary of State who pleaded the bar of limitation Held that the East 
India Company and its successor the Government of India had become 
trustees for a specific purpose under the agreement of 1824 for the dis- 
charge of the bonds issued in pursuance thereof, and the suit viewed as 
one by the plaintiff against the defendant as trustee was not barred by 
limitation by reason of section m of the Limitation Act-Secretary of 
Stale V RadAiAa Prasad Bapuft, 46 Mad 239, 44 M L J 6S5, 74 Ind 
Cas 785 A I R 1923 Mad 667 

107 Executor, Administrator —This section will apply to an exe- 
cutor only if he is a trustee for a specific purpose , the mere appointment 
of » person as an executor does not make him a trustee— Uawedar s 
Dayal it Bom L R 1187 Hagarathnammnt v Hamastiaya, 5 Ind 
Cas 832 Batoda v Gajendra, 13 C W N 557 Whether an executor 
IS a trustee for a specific purpose depends upon the facts of each case— 
Dairtoiorv Daya/, iiBom L U 1187 WTiere the executorsin avail were 
expressly called trustees, and were entrusted snth the testator's property 
for certain definite purpose, held that this section applied— DAun^isAatv 
> Sorabji, (1896) V J 57a Where certain property was by will vested 
in executors to pa> legacies and the residue to the testator's i«dow who 
sued for administration of her share and for a declaration that certain 
lease granted by the executors to themselves was void against her, it was 
held that the suit was within this section as the property was ' es>tcd in 
the executors m trust for a specific purpose. v\t to pay legacies etc — 
Ntstanni v Nundolal, 30 Cal 369 ^^hc^e a will gave no directions as 
to the disposition of tbo residue, the executors were not trustees of the 
residue for a specific purpose — Nanatal v Ilarlochand, 14 Bom 476 

In England also the executor is not an express trustee ex cn for a 
legatee — Evans v jlfoorr, [1891] 3 Ch 119 An executor is in general a 
constructive trustee only, although popularly described ii a trustee, and 
while and so long as he is but aconstnictnc trustee, the lapse of time Mill 
operate to bar the Icgac } — Ctans v Moore, (supra) ; In re Mac/la^, [1906] 

I Ch 25 TJiat is to say, only an express trust, and not a mere constructive 
trust, will suffice to present the bar of time running against a legacy 
An executor is aUays a trustee, in a sense, for creditors and legatees be- 
cause he liolds the personal estate for their benefit and not for lus oxvn 
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bmrfit but <uch a tni't is not &n ^*i>rp« tru«t and docs not exclude the 
apphcatinn o( the bar of time — Eraiti \ tfcorr (supn) The ordlnxrj 
direction in a will to the eseeutors (whether or not beinp also trustees of 
the Will) to pat the debts and the legacies creates no trust for their pa> 
next and the mere use of the woTil trust in the bequest to the creditors 
(upon trust to pas thedebtsan I tbelegacles)will not without more create 
a trust eithet fnr the creditors or forthe legatees in either case the lapse 
of time will be a bar to the legacy — Cadbun s ttb (iS6q) L R 9 Eq 
37 Neither an executor nor an administrator becomes an express tn stee 
fnr a legatee tnerel> because his duties as such are performed and 1 e retains 
r 3 one>s on t ehatf of those claiming theestate Hedoesnot become a trustee 
b) the performance of hia duties fua executor In other swords when the 
debts and funeral expenses are paid be does not become a trustee /or the 
resilue — In te \tacbay (1906) i Ch 

An administrator in whom no special trust is sested for a specifc pur 
pose IS rot a trustee— /unardAen \ Jankibati - P L J r42(6^Q) 

to8 Vested — Nesting implies that some one has an estate m the 
subject matter of the alleged trust not merely that he has power to charge 
it or direct 1 ow it should he disposed of-~-I>irAri len s Ttasdale 2 De C 
ft S Coierdale s CharUen 42 Q B D 120 Therefore the dtrretors^ 
0! a compan} are not trustees because thej are not persons m srhom 
tbe propert) of the company may be said to have been sested under this 
section— AalAiaaar Trading Ca x Vtrthand 18 Bom iig Dauht 
Ram \ Pharat Saiionat Bank f Lah 27 {31) Bank 0/ Mtillan Ld v 
Ilnkam Cha id 72 Ind Cas 890 A I R 1923 Lah 58 So also the 
/ guidator of a company is not strictly speabmg a trustee for the creditors 
but IS merel> an agent of the company— Awete/er v Scot/ [1891] 1 Ch 
7*7 The Marla of a joint Tiindu family is not a trustee because the pro 
perty cannot be said to have vested in him — Ditwambkar v Ctrihafa 32 

C L J 25 A minor girl inhented property from her maternal grandfather 

The father of the minor took charge of the property and managed it 
More than six years after attaining majority the daughter sued her 
father to recox er moneys not accounted for and claimed that the suit 
was not barred as section 10 appbed to the case Held that the father 
simply managed the property and there was in fact no trust m this case 
but by his acts he had only incurred obli^tions similar to those of a trustee 
The property did not vest tn him as trustee the word vest implesthat 
the property becomes m law the property of the trustee — Ma Them v 
U Po i Rang 206 AIR 1925 Rang 289 B& Ind Cas 297 But the 
Madras H gh Court Is of opinion that the word Vesting simply means 
properly having control of the property — Kishtappa v Lakslnt 44 
'i L J 43t AIR * 9*3 Mad 578 Paehaiyappa v S vakai t 49 M 
L J 468 AIR 19*6 Mad 109 

In the case of a religious endowment in which there is a 
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I ast India Companj, an agreement dated iith Februarj 1S24 was entered 
into between the Company and the creditors of the deposed Raja for 
payment of debts due to them from the Raja In accordance with this 
agreement bonds were issued to the creditors in 1845 including the suit- 
bond m favour of the plaintiffs ancestor In 1853 and 1858 the East 
India Company and its successor the Government of India had published 
notices for payment of the bond debts on tender of the notes and declared 
that interest would henceforth cease The plaintiff issued a notice of 
demand in 1016 and instituted the present suit in 1919 against the Secre- 
tary of State who pleaded the bar of limitation Held that the East 
India Company and its successor the Government of India had become 
trustees for a specific purpose under the agreement of 1824 for the dis 
charge of the bonds issued in pursuance thereof and the suit viewed as 
one by the plaintiff against the defendant as trustee was not barred by 
limitation by reason of section 10 of the Limitation Azi~Secretary of 
State \ Eadhika Prasad Bapult, 46 Mad 259 44 M L J 683 74 Ind 
Cas 785 AIR 1923 Mad 667 

X07 Executor, Administrator — This section wll apply to an exc 
cutor only if he is a trustee lor a specific purpose the mere appointment 
of a person as an executor does not make him a tnstee^-Dantodar s 
Dayal li Bom L R 1187 Nagarathnannnot v Hamasnaya, 5 Ind 
Cas 832 Batoia v Gajertdra 13 C W N 557 Whether an executor 
IS a trustee for a specific purpose depends upon the facts of each case— 
Damodarv Dayal iiBom L R 1187 Where the executors in a wnll were 
expressly called trustees, and were entrusted with the testator s property 
for certain definite purpose, held that this section applied— DAioijisAow 
\ Sorabji (1896) P J 572 Where certain property was by will Nested 
in executors to pay legacies and the residue to the testator's widow svho 
sued lor administration of her share and for a declaration that certain 
lease granted by the executors to themselves was void against her it was 
held that the suit was within this section as the property was vested in 
the executors in trust fur a specific purpose, viz to pay legacies etc — 
hitsfartnt v Nundolat, 30 Cal 369 ^^he^e a will gave no directions as 
to the disposition of the residue, the mceeutors were not trustees of the 
residue for a specific purpose — Nanalalv Harlochand 14 Bom 476 

In England also the executor is not an express trustee even for a 
legatee — Ltnuis v fi/oorr, [1891] 3 Ch 119 An executor is in general a 
constructive trustee only, although popularly described aS a trustee, and 
while and so long as he la but a constructiv e trustee, the lapse of time will 
operate to bar the legacy — Ltatisv Moore (supra) In re Macha^ , [1^6] 

1 Ch 25 Thatis to say, only an express trust and not a mere constructive 
trust, will suffice to prevent the bar of time running against a legacy 
An executor is always a trustee, in a sense for creditors and legatees be 
cause be holds the personal estate for tlicir benefit and not for his own 



‘’EC 10 ] 


nre INDIAV LIMITATIO ACT 


7 


benefit but <«ch a tnj<t u not an express trust md docs not exclude the 
application of the bar of time — £xan» \ Moore (supn) The ordinsrj 
direction in a will to the executors (whether or not beinp also trustees of 
the will) to pa> the debts and the legacies creates no trust for their paj 
nent and the mere use of the word trust in the bequest to the creditors 
(upon trust to paj the del ts and the legacies) siill not without more create 
a trust eithet for the creditors or forthe legatees in either case the lapse 
of time will be a bar to the legacy — Cadbury \ ^mtth (1869) L R q Eq 
37 Neither an executor nor an ndminisfrator becomes an express trustee 
for a legatee merely because his duties as such are performed and lie retains 
laoneps on behalf of those claiming theestate He iloes not become a trustee 
b) the perforriance of Ills duties ^4 executor Inothersvords wlenthe 
debts and funeral expenses are paid> he does not become a trustee for the 
residue— /« rt Maehay (1906) t Ch •»5 


An administrator in whom no special trust is s ested for a spccifc pur 
pose is not a trustee — Janardhan x Janktbati " P 1 J <■^•'(649) 

108 Vested — \estiag implies that some one has an estate in the 
subject matter of the alleged trust not merely that he has power to charge 
it or direct how it should be disposed of— 'i>irA;n}cn s TeasdaU i De C 
4 S Ceverdalex Charlton aiP B D iso Therefore ihcdireelort 
of a compan) are not trustees because they are not persons m miica 
the propert} of the company may be said to have been seated tinder tlui 
section— /ro/AiUdur Trading Co ' ri«Ao»»rf 18 Bom tiq Danlal 


Jiam X Bharat National Bank 5 Lah 2J {31) Bank 0/ Multan Ld r 
Hukam Chand 71 Ind Cas 899 A I R 19:3 Lah 38 So alw tie 
/ quidator of a company is not strictly speaking a trustee for the tTtdiUjtt 
but is merely aa agent of the coaipany — Jxnoules v Sco/l fiSqiJ , q, 
717 The karia of a joint Hindu fanuly is not a trustee because tj » 
petty cannot be said to have vested in him — Dtswan bhar v C 

C L J 23 AminorgirlinhentedpropertyfromhermaternaJgraBdfatfc^* 

The father of the minor took charge of the property aod caeae^d 
Afore than six years after attaining majority the daughter sifd 
father to recover moneys not accounted for and claimed that (j, 
was not barred as section lo applied to the case ^/rW that ft,/ 
simply managed the property and there was in fact no trurt « jij, * 
but by his acts he had only incurred obligations similar to f ho*»{.f 
The property did not vest in him as trustee the word ve^ 
the property becomes In law the property of the tnisfte^3» *^!*'*** 
U Po 3 Rang 206 AIR 1925 Kang 289 86 Ind Ca» 27; jj ' 
Madras High Court is of opinion that the word Vestjoj 1 a 1 
properly having control of the property — KUhtapi^ y mean* 

M L J 431 A I R 1923 Afad 57S P«'=>''''yappa y o vah . C 

L J 468 A I R i9J6Mad log 


Jn the case of a religious endowment in which ii„ , 

'* rrc 1| a llcdic*'^ 
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in favour of an idol, the property ^ests la the idol, and not m the shebait 
The shebait merely holds the property as manager with certain beneficial 
interests regulated by custom or usage Section lo has no application 
to such a case — Caftga Prasad \ Kvladananda, 30 C W N 415, 94 Ind 
Cas 235 AIR 1926 Cal 568 But where property is not dedicated to 
an idol, but is purchased in its name by a pn%ate Individual it is not 
vested in the purchaser for the use of the idol, and a suit to set aside an 
alienation of such property will be governed by the ofdinarj’ laav of 
limitation and not by this section — Makaraitee Brojosoortdety \ Pam 
Lvehmee Kunaiaree 20 W R 95 (P C) 

D executed a trust deed which contained tins prosiMon ‘In order 
to prepare a list of my debts the trusties shall ascertain Hit s-mic 1> 
looking into my books ol accounts and they shall not admit any debt 
mthout rohir Jial ekiltci or huttdt beanng the signature of myself or my 
gomastas or without dot rec It was held that in the absence of evidence 
that this deed was communicated lo the creditors, it did not create a 
trust in favour of the creditors but enured only for the benefit of the 
executant that therefore the plaintiff, a creditor, was not entitled to 
rank ns a beneficiary under it , and that It did not create a trust in hts 
favour so as to take out of the operation of the Limitation Act a claim 
that otherwise fell within it — rtnk v Moharaj Bahadur, 35 Col 643 
!t IS open to a person to create atrust empowenng another to go to a 
certain place for the purpose of requiring land for him, and the land so 
acquired would become vested m the trustee from the moment of its ac 
quisition, and the trust would fasten to that land exactly as if it had been 
vested in the trustee at the moment of the creation of the trust The 
absence of the property at the date of creation of the trust does not affect 
the applicability of section JO — Harthar Prasad v Keshio Prasad, 5 P 
L. T Supp I A I R 1925 Pat 68 

109 Specific Purpose — ^The phrase "trust fora specific purpose" 
in this section is merely a more extended mode of expressing the same 
idea as that conveyed by the expression "expre^is trust’ jn Englwh law 
— Ktstappa Chettyv LiAs/imf, 44 M L J 431, 72 Ind Cas 847, AIR 
1923 Mad 578 Sec the Rnghsh Act cited at p 72 ante It is used m 
contradistinction to trusts arising by implication of law, trusts resulting 
and trusts constructive — Bhurabhat v Bat Ruxtnatit 32 Bom 394 See 
also Afoosabfcat v Vaeoobftat, 29 Bom *67 

The words "m trust for a specific purpose" are intended to apply to 
trusts created for some defined or particular purpose or object as dis- 
tinguished from trusts of a general nature such as the law imposes upon 
executors and others who hold recognised fiduciary positions They are 
used in a restrictive sense and limit the character and nature of the trust 
atUchmg to the property which is sought to be followed— Crrrwrfrr v 
Machinissh, 4 Cal 897 To create an express trust within the meaning 
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la favour of aa idol the property 'vests in the 1 
The shebait merely holds the propertya< mafU^tr 
interests regulated by custom or usage Seutu t 
to such a case — Ganga Prasad \ Kuladai niiJ i v 
Cas 235 AIR 1926 Cal 56S But where pru] 
an idol but is purchased in its name by a pru 
vested in the purchaser for the use of the idol ^ 
alienation of such property will be governe 1 I 
limitation and not by this section — Malar 
Luchrnee Kuntnarce 20 W R 95 (P C ) 

D executed a trust deed which Contaiiic. t 
to prepare a list of my debts t/u. trustees 
looking into my books of accounts and it i 
without rcAur tat chrlta or hundt bearing 1! 
gOinastas or without decree It was held < 
that this deed was comoumcated to the 
trust in favour of the creditors but cnui 
executant that therefore the plaintiff 
rank as a beneficiary undei it and that 
^favour so as to take out of the opcrati 
that otherwise fell within it — Ftnk v ^ 

It IS open to a person to create a t 
certain place for the purpose of rcqi 
acquired would become vested in th 
quisition and the trust would fasten 
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But wbcle the %vhole of the testator's property had been vested in the 
trustees, and after carrying out all the trusts Under the t\ill there uas 
left mth the trustees a residue undisposed of, id respect of trhicb no trust 
vras declared. >t was held that as the whole of the testator's property had 
been \cstcd in the trustees for a specific purpose, it was not necessary 
that the trust of the residue should be speafied in words >n the will, and 
therefore the residue should he treated as nested >n the trustees A suit 
by the heir to recover the residue would not be barred at sll—Mojilal v. 
CounrAaiAar, 35 Bom ^9 

\\ here a property is bequeathed to trustees for certain purposes some 
of which faded or are insalid, the heirs of the testator may be barred by the 
ordinar> law of limitatioD from recosering the portion undisposed of. 
though the> might still bnng a suit against the trustees to compel them to 
propcrl) adcumster the trusts that had not faded— v. Jfobtn, 
8 Cal 7SS 

ijo Resulting Trust — This section does sot apply where the object 
of the onguial trust being uncertain or undisco>erabJe, a resulting trust 
anses by operation of sees 81 and 8 $ of the Indian Trusts Act. iS 8 z — 
Maihuradat v Veiidradandas. 31 Bom 222 A resulting trust is not 
a trust for a specific purpose under this section— A/eAdmm<zi HoMuIla 

\ 5 <i/<f<tr //urretn. 7 All 25 , and a person claiming under a resulting trust 

may be barred by theordiuary iawof hmitation— /Aii , MofiotJimad Ibrahtm 
V Aldul, 37 Bom 447 (dissenting from Cosat>ial}y v Currmbkoy, 36 
Bom 214, u which the Judge had made no distinction between a resulting 
trust and a trust for a specific purpose and had held that a person claiming 
under a resulting trust would not be barred by any length of time unless 
the trustee asserted an adverse title for more than twelve years) 

\Miere the specific purpose for which the defendant became a trustee. 
fails or ts invalid, he ceases to be a trustee and this section has no appli- 
cation Thus, where thepropcrly of a deceased Hindu vests m an executor 
in trust tor the beneficianes under the will, and the bequest fails, the 
executor does not hold the property in trust for the heir, and such possession 
by the executor becomes adverse to the hm~J{hefodmotiry v Deorga- 
money, 4 Cal 455 

Where a will vested the whole of the testator's property in executors 
for certain purposes which eventually could not be carried out, it was held 
that the executors were not trustees for any specific purpose within the 
meaning of this section — Vandravandas v Ctirsondas, 21 Bom. 646 
111. Implied Trust — Imphcd trusts, or such trusts as the law would 
infer merely from the existence of particular facts or fiduciary relations 
are excluded by this section — Rktrodmoney v Doorgamoney, 4 Cal 455 ; 
Lakhraj v Assamal, 8 S L B 132 

rz2. Constructire Trust — Section 10 apphes to cases of what in 
Enghsh law ate called express trusts, and not to constructive trusts The 
L 6 
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P earned on a raone^ lending business, and entrusted the business 
to his brother in-law S. who dealt with the property of P until P's death 
and even after that date remained in possession of all his properly The 
property consisted of money bonds, promissory notes and mortgage deeds 
Shortly before his death, P had directed S to hold his property for the 
benefit of Ins wife and daughter, and it also appeared in evidence tliat 
when S died in igia he infonnrd P's wife and daughter that his {S’vj «cn 
would continue to hold the property on Iheir behalf P's daughter brought 
the present suit in 1921 against S’s son for an account The contention 
was that the suit was barred by limitation Held that the propcily had 
been legally vested in P in trust, and the specific purpose of the tiuvt w as 
to carry on the money'lending business and to increase the estate ty 
addition of profits by way of interest and to hand over the propertj when 
called on to P Section 10 therefore applied and the suit was not barred — 
Pachatyappa v SiunAanu, ^9 M L J 468, AIR 1926 Mad 109, 91 
Ind Cas 071 L was a partner in the firm of R. and as such was entitled 
to 35 shares of the Hongkong Mill and to a certain share of the commission 
earned by the firm as agents of the Mill L retired from partnership 
and afterwards died, whereupon the present suit was brought by his e^c• 
tutors against R to recov cr the share of in the agency commission earned 
by the firm of R as agents of the Hongkong Mill Held that L's share 
of the commission had become vested m trust for a specific purpose m 
the hands of R within the meaning of this section, and therefore the plain- 
tiff’s suit was not barred by lunitation>>Af(>r/e»(fas v Hatrondas, 31 
Bom 418 (The Rangoon High Court m 3 Rang 206 doubts the corrcctnen 
of this decision and says that it is clearly a case of constructive trust) 
Where the amount of palla or dowry had been made ov cr by the husband’s 
father to the custody of the wife’s father, at the time of marriage in accord- 
ance with the usual practice prevailing m the caste, held that there was 
a trust of the fund for a specific purpose inthin this section-~-R/<ura&Aut 
V Dal Ruxmattf, 32 Bom 394 A partition-deed entered into between 
two brothers recited that their deceased elder brother had entrusted a 
sum of money to them, and one of the two brothers undertook to pay the 
amount to the son of the deceased brother on his attaining majont), 
together with interest Held that there was an express trust created 
in favour of the deceased brother’s son, and a suit brought by him 
more than three jeara after attaining majority was not barred — HJd. 
Mathar V Kara Rottlher, 20 t, W. 546, A. I R 1924 Mad 920, 85 Ind 
Cas 508 

An executor who by the will is made an express trustee for certain 
purposes as regards some of the properties, cannot be regarded as “a trustee 
for a specific purpose" as to the residue of the properties for which no 
direcUon was given to the executor and no trust was declared — Nanalol 
V. IlatlocHand, I4 Bom. 476. 
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But vbcle tbc whole of the testator s property had been vested >o the 
trustees, and after carrying out all the trusts under the will there was 
left snth the trustees a residue undisposed of, m respect of which no trust 
was declared it was held that as the whole of the testator's property had 
been xested in the trustees for a specific purpose, it was not necessary 
that the trust of the residue should be specified m words m the will, and 
therefore the residue <houId be treated as vested in the trustees A suit 
b) the heir to recover the residue would not he barred at ali—Mojtlal v 
Courtihankar 33 Bom 49 

Where a property is bequeathed to trustees for certain purposes sotne 
of which foiled or are lov alid. the heirs of the testator may be barred by the 
ordinary law of limitation from recovering the portion undisposed of, 
though they might still bneg a suit against the trustees to compel them to 
properly administer the trusts that had not failed — V Nohiti, 
8 Cal 7S3 

xrn Resulting Trust -'This section does not apply where the object 
of the ongioal trust being uncertain or uodiscoverable, a resulting trust 
arises by operation of secs 81 and 83 of the Indian Trusts Act, rSSs ~- 
MaikuradaJ v Vendra^andas, 31 Bom 222 A resulting trust 1$ not 
a trust for a specific purpose under this section— A/aAamtnai fioltbuUa 

V Sa/dar Hussein 7 AU 23 . and a person claiming under a resulting trust 
maybe baned by the ordinary law of lii]UtatioD—/&id , Mohammad Ibrahtpt 

V Abdul, 37 tt7 (dissenting from Casamally v Cuertntbhey, 36 

Bom 214, in which the Judge bad made 00 distinction between a resulting 
trust and a trust for a specific purpose and bad held that a person claiming 
under a resulting trust would not be barred by any length of time unless 
the trustee asserted an adverse title for more than twelve years) 

\Miere the specific purpose for which the defendant became a trustee. 
/ash or ss tnvahd, he ceases to be a trustee and this sechon has so appli- 
cation Thus, where the property of a deceased Hindu vests m an escecutor 
in trust for the beneficiaries under the will, and the bequest fails, the 
cjcecutor does not hold the property in trust for the heir, and such possession 
by the executor becomes adverse to the heir— /fArredmoKey v Deor^a- 
money. 4 Ca! 455 

Where a will vested the whole of the testator’s property m executors 
lot ceitaio purposes which cvealuaWy could »ot le tarrtfd out, it was held 
that the executors were not trustees for any specific purpose withm the 
meaning of this section — Vandravandas v Cursondas, 2X Bom. £46 

HI. Implied Trust — Implied trusts, or such trusts as the law would 
infer merely^ from the existence of patticulae facts or fiduciary relations 
are excluded by this section — Jffurodtnoney v Deoigamoney, 4 Cal 455 , 
Lokkraj V Assamal, 8 S L R 132 

X12. Constructive Trust — Section 10 apphes to cases of what in 
Enghsh law ate called express trusts, and not to comltuctne trust! The 

h f) 



82 


THE INDIAN LIMITATION ACT. 


[Sec 10 . 


doctnae of the well known case of Soar v Ashwell, [1893] 2 Q B 390, 
that the rule of limitation will not be applied to certain kinds of cons- 
tructive trusts, has no applicabibty to India — Eaja of Ramnad v Ponnu- 
faifti, 44 Mad 277 {281), 40 M L J 52, 1921 M W N 37 , Ma Them v 
U Po, 3 Rang 206, AIR 1925 Rang 289 , Krishna Paitar v. Lakshm 
i4Mmif,45Mad 415 42 M L J 119 Thus, where a person directs another 
to acquire property for him f the person ditectmg) and furnishes some money 
for the purpose, but after some time he withdraws from the venture com- 
pletely, but the person directed continues his exertions and entirely as 
the result of those exertions acquires the property, there is only a construc- 
tive trust and section 10 does not apply — Uarxkar Prosadv Kesho Prasad 
(Dumraon Case),sP L T Supp i,A I R 1925 Pat 68 In one Allahabad 
case however which was really a hard case, the principle of this section 
was applied to n constructive trust In that case, B and D, father and son, 
were jointly entitled to a moiety of certain property , B’s brother E, and 
E's son K were jointly entitled to the other moiety B and D were trans- 
ported for life Thirty years afterwards (B having in the meantime died), 
D returned from transportation and asserted his nght to a moiety against 
a person demnag his title from E and K. who had taken possession of 
the whole It was held, looking to all the circumstances of the case, that 
C and K bad taken possession subject to a constructive trust in fa>our 
0! B and D, and that accordingly D was entitled to assert hts nght and no 
limitation could aficct it — £>urga Prasad v Asa Ram, 2 All 361 This 
case should not be treated as laying down any general pnnuplc to be apphed 
to all cases of constructive trusts and Straight J who gave judgment 
in this case admitted in a subsequent case (5 All 608) that hi$ remarks 
in the previous case should be taken as confined to the particular cir- 
cumstances of that case 

In England also the bar of time runs in favour of a trustee where he 
is only a trustee constructively — Hovetiden v Lord Annesley, (1806) 2 Sch 
& Lcf 633 So also, the bar of time runs in favour of a trustee who is only 
a trustee by implication of Jaw upon some doubtful equity — Tounshend 
v Tounshend, (1783) x Br C C 350 Where the trust is not an express 
trust but IS only a constructive trust, or the alleged express trust is m fact 
the point m dispute, the time runs in favour of the trustee — Aitorney- 
General v Fishmongers' Co , (1841) 3 My & Cr iC. Deckford v Wade, 
(iSxiJiyVcs 87, Toanshend'v TounxAmd (supra) 

113 Trustee not*validl7 appointed — ^This section apphes even though 
the trustee was not vahdiy appointed , and the defendant cannot plead 
the bar of limitation — Su&mmania v Subba, 23 M L J. 452 

1x4. Legal represenUtives —A new trustee succeeding to the office 
of a former trustee docs not succeed to lam personally and cannot be said 
to be his legal representative witbm the meaning of this section — Utavi 
AAum V. TAjMiA;acAa/d»>. (1916) 2 M W N. 87. 
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X15 Assigns for vslusble consideration •— Section 10 of the Ijinita 
tjoa \ct does not apply to a suit against those who assert their right 
Under a bom fide purchase lor %alue — VoniA/ii/ \ Manclifihi i Bom 
:C9 Halt Ram v Durga PrOiad 5 All CoS The period of limitation 
for a suit to follow proper!) in the hands of assigns for \aluab(e considera 
tioa IS presented bj Art 13^ 

The meaning of this section is to declare that as a general rule trust 
properties shall not be subject to any law of limitation that no length of 
time shall bar an action to recover such property but that when trust 
property &id3 its way into the hands of an assignee for \ aluable considera 
tion the ordinary law of limitation shall apply the assignee shall have 
the same beneht as an ordinary purchaser of property not trust property 
wonld baifr— 'CAmtumoni V Sarup u 13 Cal 703 

The words assigns for valuable consideration include issees and 
mortgagees as srell as purchasers — Bthatt > Muhammad 20 All 482 
(F B ) at p 483 It also includes auction purchasers A suit against 
an auction purchaser acquinng trust property for valuable consideration 
at a sale m execution of a decree is subject to the ordinary rule of hmita 
Uon— CAinfaworti V Samp 15 Cal 703 Suhbayay Mohammad M ustaphir 
32 M L J 83 ofBraed by the Pnvy Council in 4C Mad 731 

A gratuitous transferee is not an assignee for valuable consideraiion 
and a suit for loUowtag the property in his bands is not barred by any 
length of time — f tnkalachala v Sttranga Amma! 36 Mad 1064 

The defendant purchased fiom one of two co trustees of a temple the 
right to manage the adair; of the temple and enjoy certain land which 
formed the endowment of the temple and held possession of the land for 
more than twelve year* It was held that a suit by the other trustee to 
recover the land was barred by limitation under Article 134 the defendant 
being an assign for valuable consideration— Aauiiaii v P]\laKatdaw 7 
Mad. 337 

^Vhere the plaintifls who were managers of a temple made a gift of a 
portion of the temple property to the defendants m consideration of the 
latter performing certain religious services at the temple it was held that 
the latter were assigns for valuable consideration — Rott athar^a v Stt 
ntvasacharja 20 Bom L R 441 

To be an assign for valuable consideration for the purposes of this 
section or of Art- 134 good faith is not necessary— Svllmyo Paj dorom v 
Mahamntad ^fusfapha 32'M L J 85 Ram Xattat v SnSn Hart Nara}an 
2 C L J 546 The words ‘good faith which occurred m this section in 
the Act of 1871 have been omitted m the Acts of 1877 and 1908 See 
this subject fully discussed in Jvote 3&4 under Article J34 

117 Following in his hands such property — The words for the 
purpose of follomng in his or their bands such property mean ‘ for the 
puqiose of recovering the property for the benefit of the trust m respect 
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ol it had been given ” — Baittant Rao v Puran Mat, G All ? (P C ) , 

therefore where there is no question whether the property is being applied 
or sot to the purposes of the trust, and the suit is for the enforcement of 
the plamtifi's personal right to manr^e it, this section does not apply 
— Ibid 

This section docs not apply to a suit brought o;i failure of the object 
of a trust to recover the money remaining in the hands of the trustee, 
for the plamtiQ s own benefit and not with the object of having such money 
applied towards the original purposes of the trust — Jasoda v Parmanand, 
i6 All 2^6 

A suit brought to vindicate the rights of the plamtifis as co trustees 
with the defendants and to protect their own interests, and not, except 
indirectly, the interests of the temple, cannot be regarded as falling within 
this section — Ranga v Baba 20 Mad 398 

A suit to remove the trustees of certain debuttur property, to estabhsh 
the plaintifi 3 claim to be appointed trustee, and to recover property 
improperly dealt with by the defendant m breach of the trust is one for 
**thc purpose oi following the property m the bands 0! trustees ‘ and there* 
fore limitation does not run— SmnufA V Radha Nalh, 12 C L It 370 
A suit by the trustee to recover the property of a temple from an ex* 
trustee who has been dismissed by the temple committee, is witbm this 
section-" Virasanti v Subba 6 Mad 34 , Subrahmanta v Subba Natdu, 
23 M L J 452 . . 

A suit against trustees for the purpose of charging certain property 
with the trusts declared by the author of the trust in respect of that pro* 
perty, and for an account is a suit to follow property and as such is not 
barred by any lapse of time — Hurro Coomarte v Tarani 8 Cal 7G6 

^Vhere a testator s graad>daughter brought a suit as his heir and not 
under the will against the executors of the will for a declaration that she 
was absolutely entitled to the property of her grand father and for an 
account, it was held that the suit was not one for the purpose of /ollouifig 
tuchproterlytn the hands of the exeeutors rrfrHstees, aud that as theplamtif! 
took no interest in the property under the mil and the executors were not 
trustees for her and the property did not vest in them for any specific 
purpose m her faiour. this section did not apply and she was only entitled 
to SIX years accounts — Ayishabatv £6raAiin, 32 Bom 364 

A suit to prevent a specific endowment from being diverted from its 
legitimate object and to re attach it to that object is withm this section 
— Sathappayarv Penainini. 14 Mad 1, Adtocate Cenerat v Bai Panjalai, 
18 Bom 331 

A suit against the manager of a Hindu temple for rcco\cnog money 
misappropriated by him is under this section— 5erAu v 11 

Mad 274. 

The present manager ol a Matt is entitled to sue the assigns of his 
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predecessor in oiBcc on the ground tbnt the assignment nas in Molahon 
of tus trust, and such a suit falls within this scction~ 5 aMiiiama v Safa~ 
tanabajt, iS Mad 266 Makomed v Ganapali, 13 Mad 277; Jamal y, 
Murgaya, 10 Bom 34 

X suit for a declaration and possession of certain properties instituted 
by the plaintiS against his father whom his maternal grandfather had 
appointed trustee for the benefit of the plaintiff and of his mother (nho 
died about 17 5 cars before suit) was not barred by hmitation, as it came 
under this section— 5 eMi< V A'nsAite. 14 Mad 61 

A suit by the dJianet of a temple for recovery of certain dues claimed 
by them as pa) able as remuneration in respect of tbeir sen ices in connec* 
tion with the temple is not a suit coxered by this section tThe plamtifia 
are 00 doubt entitled out of the proceeds of the property belonging to the 
temple, to certain pa)’ments in the nature of wages and remunerationi 
but they cannot be said to be bringing the suit for the purpose of following 
the trust property in the hands of the trustee— 5 rt Sn Baxdyanaih v> 
War 3 Pat 249.7? L T 463, A I R 1916 Pat 205 

"Or the proceeds thereof" —It 1$ not necessary that the suit should 
be to follow the original trust property only , for if the trust property 
has been tortiously disposed of by the trustee the ctstm qu$ iruit may 
attach and follow the property that has been substituted in the place of 
the trust property, so long as the metamorphosis can be traced— Tay/or 

V Pfumrr. 3M AS 574 

IZ7A. Suits under this section — Sec to of the old Act did not apply 
to a suit for account Where the object of a suit by a eeslut que trust was 
not to follow trust property in the bands of the trustee, but only to have an 
account of the property or the proceeds, section 10 of the old Act did 
not apply and such a suit was governed by Art izo— Sarods Prasad v. 
Brojo Nath, 3 Cal 910. Shapurji v Bhtkajt, 10 Bom 242; Baraia v. 
Gajtndra,i^C W N 537 But the present Act extends tbe application 
of this section to suits lor accounts 

In England also, actions against express trustees claiming an account 
of the trust property cannot be barred by the Statute of Limitation — 
Bachejaucauli v Sowstead, (1897! i Ch 19C (zofi) > North America Co. 

V IValktns, [1904] I Ch 242 

This section apphes only to a suit for an account of the property which 
actually came into the hands of the trustee. But where it is sought to 
render a trustee liable for property which but for tus wilful default or 
negligence would have come into bis bands, the ordinary law of limitation 
apphes, and It is not saved by this section — Tho/astugam v Vtdachelayya, 
41 Mad 319. 

This section prevents the period of limitation runnmg, not only where 
the defendant had actually received money as trustee for which he ' 
accounted, but also where he held money in another capauty 
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ought to have held as trustee In such a case be cannot be heard to say 
that he held Jt m the other capacity and not m the capacity of a trustee 
and therefore m such a ease section lo wll apply and pres ent Jura from 
relying upon the Limitation Act But a suit based on the failure of a 
trustee to reduce trust property into posscsswa is barred under tlis Act 
notwithstanding sec lo A trustee is not liable for the acts or dclauUs 
of his predecessors Trustees are rchoed from indefnilc habihtj except 
in eases of fraud or fraudulent breach of trust or eases in respect of trust 
property or the proceeds thereof still ictained by trustees or previously 
received by them and converted to their own nsc— Bornite/w v ^idiAesa 
vc/u 1922 M W NT 620 V I R 1922 Mad 409 70 Ind Cas S7 

ItS Suits not within this secton — V claim to vindicate the per 
sonal right of a trustee to the possession or management of an immoveable 
property against another person claiming such ngbt m the same cliaracter 
IS not governed by this section — JiartmsAav J^aftan 7 Mad 417 Gi^atia 
Sduibniiiiia V I^andasaun to Mad 375 Ni/aiandan v Padmanabha 
14 Mad 153 Sankaranv Krtthua tO Mad 456 NaUe Pujart \ Radld 
B\Mde 3P L J 327 Atnbalavana Pandara v Vtnakih} sSM L J 3(7 

Where trust property was sold as the persona) property of the trustee 
at an execution sale and the auction purchaser was in possession for 
more than it years a suit by the successor of the ongtnal trustee against 
tbo purchaser for recovery of the property does not fall under this section 
but IS barred by the la )cars rule — Subba^a Pandaraii v JilaiainNad 
ihulapha 32 M L J 83 afhrmcd by the Pnvy Council in 46 Mad 

V suit not to enforce the trusts of a will but to liavc the disposition 
declared mvahd is not a suit under this section- — /frM'iigiiii v Ao&in 
Chand 8 Cal 788 (Soo) 

This section does not apply to a suit brought to ut attde the trust spcci 
fled iQ a trust deed — Cowasjiv Jiuslomjt 20 Bom 511 

11 ( 1 ) Suits instituted in Bntish India on contracts 

Suits on foreign con entered into in a foreign country are 

subject to the rules of limitation contained 

m this Act. 

( 2 ) No foreign rule of limitation shall be a defence to a suit 
instituted in British India on a contract entered into in a foreign 
country, unless the rule lias cvtinguished the contract and the 
parties Mere domiciled m such country during the penod pres 
cnbed by such rule 

119 Principle — Sub-scctioo (i) is a legislative enactment of the rule 
of mteraational jurisprudence that all suits must bo brought uittun the 
penod prescribed by the local law of the country where the sout u brouglit. 
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otherwise the suit will be barred — btorys Conflict of Laws See 577, 
cited ID LMleobkoy V Jluckmabo^e 5M 1 A 334 (at p 367] ' It is a rule 

of umicrsal (or almost unuersai) apphcation that remedies as distinguished 
from nghts arc to be pursued according to (he law of the place where the 
action IS instituted which law is commonly called the hx fort And the 
reason of the rule is because Courts of law being instituted by ev ery nation 
tor Its own cons cnieace the nature of the remedies available therein and 
the times and modes 0/ the proceedings (bereui are regulated by that 
nation s own views of what is just and proper or expedient and it is not 
obhged out of any comity to other countries to depart (in a matter of 
procedure) from its own notions of what is just or proper or expedient 
Vnd therefore where an action is brought in one country upon a contract 
made in another a plea of the statute existing in the place of the contract 
IS not a good bar m the general case —Banning 3rd £dn p ii Huber 
V Steiner {i 335 ) J Bing N C 303 Pardo \ Btngham (1870) L R 4 
Ch App 735 Harris v Quuu (1870) L It 4 Q R 633 Alliance Bank 
of Simla V C<ir<> (tSSo) 5 C P D 429 Courts of law are maintained 
by every nation lor its own convenience and benefit and the nature of 
the remedies and the time and manner of the proceedings arc regulated 
by Its own views of justice and propriety and fashioned by its own wants 
and customs — Storys Confiut of La-es Sec 581 The rule which 
applies to the case of contracts made to one country and put in suit m the 
Courts of another country appears to be this that the interpretation of the 
contract must be governed by the law of the country where the contract 
was made the mode of suing and the time within which the action is to be 
brought must be governed by the law of the country where the action is 
brought — Trimbry v Vtgi ter i Bing N S 131 While the Courts of 
almost all civ ilued countnis entertain causes of action which have originated 
m a foreign country and adjudicate upon them according to the law of the 
country m which they arose yet such Courts respectively proceed accord 
ing to the prescription of the country in which they exercise jurisdiction 
— Lalloobhoy v Ruekmaboyt, 5 M 1 A 334 (at p 266) In matters of . 
procedure all mankind are bound by the law of the forum — Lopet v Burr* 
lem 4 LIoo P C 300 

Although this section speaks of suits on contract only yet the principle 
of this section applies to all suits and proceedings Thus the execution 
of decrees of Courts of Native States transferred to a Court of British India 
for execution is subject to the law of limitation which prevails m the latter 
Court— WuAuw v Gyanendar, 14 Cal 570 

X20 Sub section (2) — This sub section also follows the English law, 
according to which a foreign law of limitation is preferred to the lex fort 
on two conditions (i) that the foreign law extinguishes the right or the 
obhgation itself and (2) that both the parties hav e resided m the country 
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where such law prevails for the whole ol the prescnbed time See Story's 
Conflict of Laws, sec 582 

It IS immaterial whether the foreign law allots a longer or a shorter 
period Provided that the foreign laiv does not extinguish the right under 
the contract, no eflect can be given to such law — Huber v Steiner, z Bing 
N S 202 Where the remedy only is barred by the foreign law, a suit may 
be instituted m the Court of Bntish India if it is not then barred according 
to the Indian law ol hmitation — Nallatam* v Ponnusamx, 2 Mad 400 , 
Narronji v. Magnxram, 6 Bom 103 



PART III 

COMPUTATIOV OF PERIOD OF LlMlTATIOV 

12 (x) In computing the penod of limitation presenbed 

ExcJusioa of time la any suit, appeal or application the day 
legal proceedings ^hich such pcnod is to be reckoned 

shall be excluded 

(2) In computing the period of limitation presenbed for an 
appeal an apphcation for leave to appeal, and an apphcation 
for a review of judgment the day on which the judgment com- 
plained of was pronounced, and the time requisite for obtaining 
a copy of the decree sentence, or order appealed from or sought 
to be reviewed, shall be excluded 

(3) ^Vhe^e a decree is appealed from or sought to be reviewed, 
the tune requisite fur ohtaunng a copy of the judgment on which 
it 15 founded shall also be exclud^ 

(4) In computing the pcnod of limitation presenbed for an 
application to set aside an award the time requisite for obtaimng 
a copy of the award shall be excluded 

Tbo penods ot limitatioo presenbed lo Schedule 1 are to be computed 
subject to the provisions contained in ttus section— ilAoiirnur v Ray 
Goodcr, 2 Cal 33O (F B ) 

121 Sub section (t) — ^Tbe meaning of the first paragraph is that 
the date of accrual of the cause of action should be excluded — Chtnna 

V Ramaswamy 4 Iif H C R 409 Gawapa/t y Stlkarama 10 hlad 292 

' The reason of the rule appears to be this namely the law does not as a 
rule regard the fraction of a day so much so that the date of the execution 
of a deed docs not mean tho hour or the minute of the day when the deed 
was dehvered, but means the whole day and similarly the day of the 
death of a testator is the day of the death and if it is necessary to reckon 
six months alter the death, those six months will commence with the day 
next following the death — Banmng 3rd Edn p 20 LesUr v Garland, 
(180S) 13 Ves 248 IFrbb v Fairmaner, (1838)3 M &.NV 473 Chambers 

V Smith {1843) 12 M & W 2 In « Ratlaay Sleepers Co (1883) 29 Ch 

D 204 ' 

la computing a calendar month or year, it is sufficient to go from one 
month or year to tho corresponding day in the next, and to exclude from 
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computation the day from which the month or the year is calculated, 
so that two days o! tlie same number are not included — Deb Naratn v 
lihan, 13 C L R 153 

In a suit on a bond where a day is specified for payment, the penod oi 
limitation is to be computed from and exclusive of the day so speafied, 
as being the day on which the nght to sue accrued — Ram Churn v Ina, 
24 W R 463 

In case of a pro uote, the date on which the pro note is executed will 
be excluded — JlfuHslit Abdul v Tarachand, 6 B L R 292 

When a debt is acknowledged in writing, a new penod of limitation 
runs under sec 19 from the date of the acknowledgment, and the day on 
which the acknowledgment was signed must be excluded in computing the 
new period of limitation, under subsection (i) of section 12 — Jatnarayau 

V Uil/iofia, 6N L J 281 AIR 1923 Nag 143 71 Ind Cas 556 

The day on which a minor attains bis majority must be excluded under 
this section — Jugmohan v Luchmeshur, 10 Cal 748 (731) 

In calculating the penod of limitation for appeals and applications, 
the day on which the judgment was pronounced or order was made should 
be excluded— Dc&tc/mrdK v Mthd* Hussain, i P L J 4S3 (489) Gujar 

V Barvs 2 Bom 673 See sub section (2) 

182 'Time requisite for copy — The 'time requisite foi obtaining 
a copy does not mean the time requisite by reason of the carelessness or 
negligence of the applicant That is, the delay caused by the negligence 
of the party in applying lor a copy or m paying the money required for 
a copy cannot be excluded from computation — Panah ^ Bkola, 12 All 
79 In determining what is the ' time requisite" in subsection (2) of sec 
12 the conduct of the appellant must be considered, andno penod can be 
regarded as requisite under the Act which need not have elapsed if the 
appellant had taken reasonable and proper steps to obtain a copy of the 
decree or order — Pramathwv Lee. 49 Cal 499 (P C), 27 C W N 156, 
37 C L J 86 Thus, where according to the rules of the High Court 
[original side) it is incumbent upon the appellant to make an application 
for the drawing up of the order appealed against and the party who wanted 
to prefer an appeal applied for a copy of the order, but did not put in a 
requisition for the order being drawn up, and it was the respondent who 
applied for the drawing up of the order, held that he has not taken reason- 
able and proper steps to obtain a copy of the order, and be is not entitled 
to a deduction of the penod from the date of the application for a copy oi 
the order up to the date of obtauung the copy — Kamruddin v. M N 
Muter, 52 Cal 342, AIR 1925 Cal 735 But a party is not to lose his 
nght of appeal by reason of the neglect or delay of the officials who issue 
copies or who are required to give notice when such copies are ready— 
Sheogobind v -lifaSfii, 12 All 105 

When the plaintif! allowed five days to expire after the decree was 



bEC 12] 


TIIE D.D1AH UMfrATlON ACT. 


91 


before appfjias for a copy uul (ltd not file his appeal, after m> 
obLuain; a cup) at the earliest opportunity po&sihle but tvo dajs after, 
itucb a dcla) bung entirety unaccounted for was not held to be * time 
rujuisilc for obtaining a copy of the decree — /Jawiry v Droughto », lo 
Cal 652 

This '■ecUun doe* not authunsi. the deduction of Umt occupied m 
getting a of the decree Thus where the decree of the first 

Court was drawn up m Lnghsh but the appellant wanted and obtained 
a vomaiuUr c )p> of the decree and hied it along with the memorandum 
of ap,> \l m the liwer Appellate Court it was held that the time spent 
m ubt lining the scnucular copy could hot be excluded in computing 
the penod of limitation for the presentation of an appeal in as much as 
the practice of the lower Appellate Court required an English copy of the 
decree to be fUid with the memorandum and not a translation thereof— 
XfuliuiKuiaJ .tmtu s CiitdgA 114 P L K 1917, i9 Ind Cas 617 But 
if there has been extreme delay in the office m furnishing the translation, 
such delaj ma) be a ground for extending the time — Aaur v Amruo 
Aaur 145 P R 1883 

SisatUrly the time occupied in obtaining a copy of the decree of the 
Court of tirst instance cannot be excluded m computing the penod of 
limitatiuit (or a second appeal since no such copy need be produced along 
with the memorandum of second appeal — Ptratht v Venha^re^manayyan, 
4 Mad 419 U 1 bee Vote no 134 tnjra 

12} Computation of time reiiumte for obtaining copies — The question 
as to when the period requisite for taking copies should begin, that ts, 
whether on the day the application (or oopy is made or on the day on 
which the foUos and fees (or the copy are deposited u a toatter to b« de> 
tenaincd by the practice of the G>ort— Nobin v Brojindra, 12 C L R 
341 The general practice is to count the penod requisite for copies from 
the date of the application for the copy and not from the date of deposit 
of the folios Thus where a party applied for a copy of the decree on the 
15th October and the information as to the number of folios required was 
supphed on the i8th November and on the same day the party put in the 
fohos, field that the tune requisite for obtaining the copy of the decree 
was to be counted from the ijtb October — Kalt Sankar v Baikanta, 7 
C W N J09 Where an application for copies of judgment and decree 
wax struc’a t>a tor noa-depo«totsAwBp papers and a swt*T2q-Qifnt application 
for restoration of the previous application was granted, the subsequent 
application was a continuation of the former one — Ramanuja \ Narayana 
j 8 Had 374 But delay in paymg the fees after the estimate of the cost 
of copying lus been communicated to the applicant counts agamst bun 
In such a case the time requisite will be counted from the date of deposit 
of the fees Thus where the applicant who had apphed for a copy of t 
decree omthe istb Apnl had noUte on the tfith of the amount of the 
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mate, but delayed until the igth Apnltopay into Courtthemoneyrequired 
for making the copies, held, that these four days could not be deducted 
as time requisite for obtaining copies* — Parbalt v Bkola, iz All 79 (82) , 
Ram Asrayv Skeo Naniati I P L J 573, 35 Ind Cas 868 , Kavenbat 
V Chandrabhagabai, 4 C P L R 188 , Deohx Lai v Ramanand Lai, 5 
P L J 701 (705) , Topandas v Manager, 5 S L R 47, 10 Ind Cas 210 
Under subsection (2) the day on which the judgment is pronounced 
and the time requisite for obtaining copies are excluded from computation 
But where an application for copies is made on the same day the judgment 
IS pronounced that day cannot be excluded twice, once as the day on 
which the judgment was pronounced, and the second time as one of the days 
requisite for obtaining copies In such a case, the day on which the judg- 
ment is pronounced is excluded first, and then the time requisite for obtain- 
ing copies has to be excluded — Ala Muhammad v Pir Khan, AIR 
1924 Lab 599 Salam Smgh v Hira, 13 N L H 89 40 Ind Cas 425 
According to the practice of the Patna High Court, when several suits 
arc disposed of in one judgment m an appeal to the High Court only one 
copy of the judgment is required to be filed . but the time taken for obtain- 
ing a copy of the judgment will be deducted in computing tbe penod of 
limitation for each of the several analogous appeals — Dtbi Umaiul v Ram 
Charan t P L T 362 58 Ind Cas 991 

The time requisite for obtaining a copy ends on the date when the 
copy IS ready for delivery and not when the appbeant chooses to apply 
for its delivery or actually takes delivery — Copal v Brojo Bekary, 9 C 
L R 293 Parbalt v Dhola, t3 All 79. Kalt Sanhar V Bathanla, 7 C 
W N 109 The day on which the copies were actually delivered cannot 
be excluded m favour of the appellant, in addition to the day on which 
the copies were made ready, in the absence of any special circumstances 
to justify such a course, because the appellant might have obtained those 
copies on tbe day on which they were ready if he had acted with due dili 
gence — Tolaram v JaJferkhan, 10 S L R 165 therefore the appeUant 
was not entitled to reckon out the 3 days during which the copy of the lower 
Courts judgment lay undelivered — Ifur Muhammad v Ram Das, 1919 
P L R 4 50 Ind Cas 760 

Where the appellant was instructed to attend Court on a particular 
day to ascertain whether the copies were ready or whether any further 
advance of copying fees was required, and the appellant did not so attend, 
and did not on that day take any particular steps towards obtaining the 
copy, it was held that that day could not be deducted from the limitation 
penod as tune requisite for obtaining the copy LocAwau v Kalya, 
12 N L R 66, 34 Ind Cas 458 

124 Court dosed when copy ready — If the copying department 
of the Court is working durmg the vacation to make up arrears, under the 
special order of the District Judge, and the copy of the decree 13 ready 
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(or dclucrj oa one o( these Ua>‘s and notice is posted on the noticc>board 
that the cop} is reads the appellant is not bound to take cognisance ot 
this notice or to take dch\ er> of the copy until the Court re-opens alter the 
vacation he is entitled to deduct the tune up to the date ol re-opening 
of the Coutt^AAuh CAjhJ v Harniukk All 41 S V L J 1095 22 
InJ Cas 1S3 

But where by a Gaaette notification arrangements were made for 
granting cop es dunng the vacation the copies must be taken debvexy 
of during the vacation and the penoJ between the date on wlich the 
Copies were read} tor delivery dunng the vacation and the day of 
reopening of Court wall not be deducted as time requisite for obtaining 
cop es~ Ippaljswamt v VarojanarttvtMi jfi M L J 62 ^plnd Cas 
626 hadtr Mokidftn v Syed Abubackir 36 111 L J 122 30 Ind 
Cas st3 

tzj Copy sent by post — Where a copy ot the judgment and decree 
IS applied for and sent by past m accordance with the rules for the supply 
of copies through the post the penod intervening between the completion 
and the despatch of the copiea should be included in the time requisite lor 
obtainiQg the copies— V Balta 8K L H it 14 Ind Cas 4O3 
Page V Sadashto 8 N L R 172 17 lod Cas 624 Jiaghu v Mandgia 
to ^ L R 139 2O Ind Cas 819 Alla Dukhth v Muticipal ComrnUUe 
27 P L It 18 92 Ind Cas 9OO GhuUaStngkv Sohan Stngh 3Lah.a8o 
AIR 1922 Lab at9 C9 Ind Cas 818 libal Jehon v Malhuta OO 
L J 660 34 Ind Cas 831 (Oudh) Even though the applicant could lave 
iiot b s copies several days earlier by presenting himself at thf Ccjrt Le 
does not forfeit his cUim to indulgence because he arranged to hav* the 
cop es sent by post These days cannot be excluded from compuU^jt 
under sec la but they may be excluded m considenng the quertioa 
indulgence under sec s—Snpat v Hubdar 2 O W N 678 90 lad Cas 
115 A I R 1925 Oudb O43 See also Madan v Puran gi ind Cas 0 
(L^b ) The applicant for copy of decree was not told when the upy 
would be ready and after the copy was ready it was kept in thi» office 
for 13 days and afterwards sent by post to the applicant who fiJe>l the a;i- 
pfial on the very day be received the copy Held that the c/u^it 

to be accepted — Madan v Puran 26 P L R 738 gi fnd Car <> A, I R. 
1926 Lab 84 

126 Separate applications for copies ol judgment and decree^ 
Where a party applies for copies of judgment and of decree at diJftreat 
times the aggregatp of the periods may be deducted oader rob-scetKas 
(2) and (3)— Sr/awSan v Ramanadhan 33 Mad 235 VUliiyamrftJ r 
Koolayanna 41 M 1. J 273 Afa*w>Ifaii Co Ld y c<y/p(r 43 15-*- 
292 25 Bom L, R. 1309 TimapPa v Manjaya 48 U-yaj. 26 
L R 362 A I R 1924 Eom 433 Jadunandan v Hanuman. 4 I* ^ 

619 77 Ind. Cas 701 5ifflAu/ifV Stcreiaty 0} State i^r* SL W '* 
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17 Iqd Cas 393 The Punjab Chief Court once held that the mere fact 
that a party applied for copies of judgment and decree at different times, 
did not entitle him to a deduction of both the penods An appellant 
could deduct only the tune actually nqutsUe for obtaining copies The 
question whether, when it was open to a party to apply for both copies 
of judgment and decree at once, he could apply first for one and then 
for the other and claim to exclude the two penods as both being requisite, 
was held to be a question of fact to be decided on the circumstances of the 
case, and not a question of law — Sher Singh v Prem Raj, loa P R 1918, 
48 Ind Cas 31 But in more recent cases, the Lahore High Court has 
held that the appellant is not bound to ask for both copies m the same ap* 
pbcation and he is entitled to apply for copies of the judgment and the 
decree at two different penods. and to deduct the time requisite for Ob' 
taming a copy of the decree as weU as the time requisite for obtaining a 
copy of the judgment under sub-sections (j) and (3) respectively — Ah 
Muhammad V Natku, R 1919,54 Ind Cas 879 t Lah L J xo6. 

Rom V Karain Narain, 3 Lah L J 166 , 

Where some portions of these two penods overlap each other, the 
time overlapped should be excluded only once — Rajant Kanta v Kah 
Mohan, 21 C W N 217. 38 Ind Cas 06 Rangan v Mi Ishaq, 47 All 
509 23A L J 342 Raman Cheitt V Kaitrvalu.Z^i L J 148 Macmillan 
and Co Li v Cooper, 48 Bom 292, 23 Bom L R 1309, AIR 2924 
Bom 185 

Appbcations for copies of the judgment and the decree must be made 
before the^xpiry of the tune for filing an appeal Now, it is settled by 
autbonties that the applications made at different times entitle the appellant 
to take advantage of the tune occupied in obtaining copies of both judgment 
and decree Hence if the tune requisite for obtaining a copy of the judg 
ment extends the time of limitation then the application made for ob- 
taining a copy of the decree after the tunc fixed by the law of limitation 
for filing an appeal but before the extension of time allowed by reason 
of time required for obtaining the copy of the judgment expires, will entitle 

the appellant to extension of time for obtaining the copy of the decree 

Jadunanian v Hanuman, 4 P L T 619 77 Ind Cas 701, AIR 1924 
Pat 113 Hamiawv Md JsAoj, 47 All 509. 23 A L J 342,87 Ind Cas 
484, A. I R 1925 All 436 Rajant Kanta v Kah Mohan, 21 C W N 
217 Selamban Chelty v Ramanadhan, 33 Mad 256, 21 M L J 152, ^ 
Ind Cas 301 Dm Dayal v Ratneskwar. 18 O C 74, 2 O L J 159, 28 
Ind Cas 366 But the Nagpur Court has laid down an indexible rule that 
if the appellant applies first for a copy of the judgment and obtains it 
svithin the schedule period of linutatioa prescribed for an appeal, and then 
applies for a copy of the decree after the expiry of that period, the time 
occupied for obtainmg a copy of the decree shall not be excluded, in the 
absence of satisfactory explanation aa to why he did make two separate 
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appliCAtjons for copies— Pj»<iim»i v £,UA<ih 7 N L R 67, 10 Ind Cas 
S66 

t2^ Non*si£ning of decree — II the decree appealed against is not 
signed until a date subsequent to the date of dclncr^ of judgment, the 
period Ixtuern the date of the judgment and the date of signing the decree 
shall not be excluded unless the appellant has applied for a copy of the 
decree 6r/o»r 1/ ir Sigmi and has been delajed by reason of the decree 
not hanng been signed — Patbatt\ Dkola 12 All 79 Topaiidasv Manager, 
3 S L K .(7 10 Ind Cas ato Kkudadad \ Morioftfcaii 9 S L It 193 
The pnnciple is that the time requisite for copy does not begin until an 
application for a copy has been made and the penod during which the 
decree remained unsigned (ic the period between the date of judgment 
and the date of signing the decree) cannot be excluded unless the apphea* 
tioa for a copy of the decree bas been made before it is signed . therefore, 
where the appellant has nude no application for copies of judgment and 
decree until after the expiry of the penod of limitation prescribed for 
filing the appeal he is not entitled to ask the Court to deduct the penod 
between the date of the judgment and the date of signmg the decree, because 
IS such a case it can not be said that he was prevented from filmg his appli> 
cation for copy by reason of the decree not being signed -^Becht v Ashati’ 
uUtth I* All 461 (F B) Jyalindray Loina Colhtry Co L J 

J50 (P B ) Uanik Chandra v Chandpur Co Ld , 39 Cal 766. 15 Ind 
Cas 59 It appears to me upon general principles that it would be 
defeating the object of limitation to allow the would be appellant to sleep 
over his nght of appeal for ntoie than the limitation penod and then by the 
accidental or unasoidable delay in the decree being prepared, to claim 
extension of the penod of Imitation for appealing from a decree for ob 
taming a copy of which he bad not taken even the first Step by filing an 
appbcation tUerelor The words requisite' and obtaining' as they 

occur m the context seem to assume that some definite step ancillary 
to the obtammg is not only intended to be taken but has already been 
taken The word obtam' means according to Webster s Dictionary, 
to get hold of by effort to gam possession of to acquire’ If at the 
time when the application for cojiy is made the decree is not ready, he 
will of course be entitled to the allowance of the time during which the 
decree remained unsigned the reason being obvious that the act of ob- 
taining has already commenced and the delay m such a case could not 
be referred to any omission or neglect on his part But when he has 
made no application to obtain a copy, and the decree remains unsigned 
for a portion of or the whole penod of limitation, he cannot claim the bene- 
fit of a matter which in no sense and to no extent frustrated or retarded 
any endeavour on his part to obtain a copy of the decree, the endeavour 
Itself not having yet commenced ” — Btckt v AhsanuUak. 12 All 461 
(atp 471) r B. See also Baja Jdakon med y Lai Bakedur, i2 O L J. 
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444, 2 O W N 420 AIR 1925 Oadh 600 The Nagpur Court has 
recently laid down that the only periods that can be excluded under sub 
section (2) are the day on which the judgment is pronounced, and the 
time requisite for obtaining a copy of the decree No other penod can be 
deducted even on the highest pnnciples of equity, and therefore the time 
between the pronouncement of the judgment and the signing of the decree 
cannot be deducted — Dindayat v AM0pt,22 N L R 60, A I R 1926 
Nag 349 

In an earlier Full Bench case of the Calcutta High Court it was held 
that the time between the date of judgment and the date of signing the 
decree must be deducted from computation even though an application 
for a copy of the decree was made after it was signed — Bam Madhiib v 
Matungim, 13 Cal 104 (F B ) But this ruling, although given by a Full 
Bench ought not to be taken as authoritative, because at the time when it 
was pronounced a diSerent practice prevailed in the Court, as to the dating 
of decrees (see this case explained m 39 Cal 766 at pp 769 772) , this case 
has therefore been distinguished m all the cases cited above In Ram 
Asray v Shto Nandan, i P L J 373 a Full Bench of the Patna High 
Court blindly followed the ruling of 13 Cal 104 , but it should be noted that 
this Patna case has been likemse distinguished m two subsequent cases 
of the same High Court JyoUndra Natk v Lodtia Colheyy Co Ld , 6 
P L J 350 and Syed Makoyned flfoinuddin v Mahomtd Ishaq, 75 Ind 
Cas. 265 A I R 1923 Pat 529 

Where the judgment was pronounced on the i8tb December and decree 
signed on the same day but the bill of costs was not signed till the iSth 
January, and the appellant had appbed for a copy on the 14th January 
which was furnished, on the 24th January held that the penod which 
should be deducted under sec 12 is the penod from 14th January to 24th 
January, but not the penod between the 18th December and the iSth 
January, dunng which the btU of costs remained unsigned The decree 
in this case was signed on the iSth December, before the application for 
a copy was made and it was only the Ml of costs which remained unsigned 
at the time of application The non signature of the bill of costs had no 
eSect at all upon the appellant- — Yamajt v Antajt, 23 Bom 442 

123 Delay in preparation of decree — If a party has not apphed 
la tune for copies of judgment and decree he will not be excused on the 
ground that the decree was not m existence at the date of his apphcation , 
for the decree relates back to the date of judgment and be must make 
apphcation for a copy of the decree in reference to that date , and if he 
does not do so he will not be entitled to any allowance for delay in pre* 
paring the decrec-^LaA/iooMa/ v Joomroomal, t S L R 71 

Where the intending appellant basing applied for certified copies of the 
judgment and decree the copy of the judgment was dehvered to him and 
at the same time an unused folio and the Court fee filed for the copy of 
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the decree were also returned because the decree had not been signed 
and the applicant bad to make a fresh appheahon for a copy of the decree 
after it had been signed held that the first application for a copy of the 
decree should be treated as pending all the time, so that the applicant Hould 
be entitled to the deduction of the time between the signing of the decree 
and the date when the copy of the decree was ready for delivery — • 
Tarabali v Lali Jagdeo 13 C \V N 787 

Where some time is taken in getting the decree drafted because the 
extra Court fee is not paid and time is given for its paj'ment such time 
must be deducted provided that an application for copy was made before 
the preparation of the decree— Warajanasiiainy v AritAwaswawiy -25 
Ind Cas 67 

129 Closing of Court —Where the Court was closed for vacation 
on and from the day following that on which the judgment was pronounced 
and the appellant applied for a copy of the judgment on the next re opening 
day held that m the circumstances of the case the time during which the 
Court was closed should be excluded as it must be taken to be a part of 
the time requisite for obtaiamg a copy of the judgment — Samtnalha v 
VtHMeitulAa 27 Mad 21 Sn CMandan v /fawSifiM ry C L J S 44 
IX led Cas 387 Abdul Ohaffar V Jlasulunnttsa 23 0 C 71 68 Ind Cas 
230 A 1 R 19:2 Oudh 39 Judgment was pronounced on the 27th 
September and the decree prepared and signed on the same date The 
anuual vacation began on the following day and the Court re opened on 
the ist November The appellant applied for copy of judgment on the 
3rd November and for copy of decree on the i3th and obtained both of 
them on the 21st aid filed his appeal in the lower Appellite Court on 
the 28th November It was held that since the day on w hich the judgment 
was pronounced must be deducted under subsection (2) and since the 
appellant could not have applied for copies during the vacation which 
immediately followed the date of judgment the whole of the time from the 
delnery of judgment to the re opening of the Court was part of the time 
requisite for obtaining copies of judgment and decree and this must 
be so whether the appellant applied for copies on the very day on which 
the Court re opened or on some later date In fact the date on which the 
application for copies was made has no beating 011 the question whether 
or not the penod of the vacation should be deducted— i}e6t Charan v 
Mehdf r P L J 485 (490) 20 C W N 1303 35 Ind Cas 888 

following Satntnalha v Venkalasubba 27 Mad 21 It seems that the 
learned Judge in the Patna case went too far in applying the ruling of the 
iladras case In the Madras case the applmation for a copy was made 
the very day on which the Court re opened so that the vacation and the 
time required for copy were contioiKwis whereas in the Patna case the 
apphcation was made two days later Therefore the remark that the 
date on which the application for copy was made has no bearing on the 

L 7 
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question whether or not the period of vacation should be deducted cannot 
be supported Moreover there is another point which was overlooked 
in the case titi that the application for copy was made at a hme when the 
right of appeal did not subsist it subsisted only up to the 1st November 
(the day of re opening of the Court) the penod of limitation having eicpited 
during the vacation 

That the decision of the above "Pattia case is incorrect is evident from 
another case of the Madras High Court based on the same facts where it 
has been held that if the judgment was delivered on the last court day 
before the vacation and the appellant applied for copy several days after 
the Tc opening of the Court the days dunng which the Court was closed 
could not he deducted — Suhramanyam V Karasimham 43 Mad 644 38 
M I- J 465 56 Ind Cas 67 

Where a judgment is delivered on the day preceding the last working 
day before the Court s vacation for a month and an application for a 
copy ismade on the very day on which the Court re opens after the vaca 
tion the appellant is entitled to the indulgence of having his application 
for copy being accepted as equivalent to an appbcation made a month 
earlier He acts mth due diligence and is entitled to have the tine ex 
tended under the provisions of section 5 The principle is that it is un 
reasonable to cut dow-n to 34 hours the time (or a party to read and con 
sider a judgment delivered against him to come to a decision wl ether 
he would or would not appeal and file an application for copies of the 
judgment and decree If the law is stnctly applied the appellant would 
have to make his decision alt in one day But it 1$ unreasonable to expect 
him to get so much down in the time — Snpatv Huhiar 2O W N 678 
AIR. 1925 Oudh 643 90 Ind Cas 115 

130 Application for copy must be made while right of appeal sub> 
sists — I! the penod for the presentation of an appeal exp res on a day 
OB which the Court is closed and if the appellant applies for copies of the 
decree and judgment on the date of the re opening of the Court whilst 
his right of appeal is still alive he is entitled to the benefit of this section 
and if hi 3 appeal be presented on the day he gets the copies (or even on the 
next day) it is not barred by hmitahon — S^yadat un ntsra v Muhan mad 
19 AIL 342 Pandhar\nalh v Sankar 25 Bom 586 Tukaram v Pandu 
rang 25 Bom 584 Sitaram v Ramji 2 Bom L R 221 Saminatha v 
Vtnkalaiubba 37 Mad ar Kashtbar v Kannoo 11 N L R 104 29 
Ind Cas 833,Jlfrgft Baran v Rama Das 89 Ind Cas 956 AIR 1926 
AIL 111 

But if the nght of appeal did not subsist on the date on which the 

appUcahoa for copies was made te if the apphcation for copies was made 

after the expiry of the penod of limitation no deduction of time would 
be allowed— VtnhatalRow v Venhataehtla 28 Mad 452 New Pieugoods 
BatarCo v Jxvabha^ 15 Bom L R 681. 20 Ind Cas 537 Ash%iV AU 
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Duisk loii P W R 189 Gurjuy Biudrabaii 79 P R 1916 Ntbaran 
CkJnJrax \farttn and Co 3’ C L J 127 58 lad Cas 408 \n appellant 
xrho has not ^('lthla the penod of limitation applied for a copy of the order 
appealed from and who has inthin that penod taken no steps whatever 
towards procuring such copy cannot be allowed after the penod of hmita 
tion has run out to claim exclusion of time requisite for procunng such 
cop}— PrupnaMo % Lee 23 C W N 553 affirmed on appeal to the Pnvy 
Council in 49 Cal 999 27 C W N 139 68 lad Cas 900 AIR 1922 
P C 35 

If the judgment was dehxcred neatly 3 months before the closing of the 
Dijtnct Court for \ acation and the application for copy was made on the 
re-opening day when the nght of appeal did not subsist the appellant 
was not entitled to a deduction of the holidays because he could have 
made the application before the Court closed — Venkata Row v Venkata 
Chela 23 Mad 432 Suniaramv Andt 1911 M W N 364 

132 Copy taken by another party —This section does not require 
that the application for copy must be made by the party himself — Rudra 
> Raghuraj 23 Ind Cas -09 

When It appeared that the appellant appbed within the prescribed 
penod for a copy of the decree appealed from but allowed the application 
to be dismissed for non pa}‘meQt of the copying charges and subsequently 
filcl the appeal together with a copy of the decree which had been ob* 
taioed by a toth f party it was held that the appellant was entitled to a de 
duetion of the time taken m obtaining this latter copy There are nc 
grounds for importing into the section the restnction that the copy of thi 
decree must have been obtained on the application of the appellant himsell 
— Anunuddtav Pyart 43 Mad 633 38 M L J 340 36 Ind Cas 73 (dis 
• enting from ReiRdmnrMi V Subramania 12 M L J 383) The languagt 
of section 12 is very general It does not say by whom the copy 13 to bt 
obtained The time requisite for obtaining copies of decree and judg 
ment should be excluded from computation of the penod of limitation 
and it is not necessary that the application for the copies should be made 
by the appellant or some duly autbonsed agent nor 13 it necessary tc 
show for what purpose the copies were obtained — Ram Ktshan v Kashi 
Bax 29 All 264 In this case the copy had been applied for by the clerl 
of the appellant s Vakil in his own name 

ZJ12 Criminal Ajipeal —In computing the _penod of limitation pres 
enbed for a cnmmal appeal the tune taken in forwarding an apphcation 
by the pnsoncr for a copy of the judgment and in transmitting the same 
from the Court to the jail must be excluded— Empress v Ltngaya 9 
Mad 238 

But the tune spent m obtaining a copy of the diarytorders m the case 
which were filed with the appeal, should not be excluded There is nc 
provision of law in the Cr P Code nor any rule of the Court requinng tq 
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deduct this ponod — U Zagnya v. Emp , 3 Rang 220, 4 Bur L. J 44, 89 
Ind Cas 459 

132A. Miscellaneous appeal — ^Where a formal decree has been draw-n 
up m a miscellaneous case under sec 47 C P Code, the time requisite for 
obtaining a copy of such a decree, which embodies the complete adjudica- 
tion in the case, is to be deducted undersec 12. Limitation Act — Mahesk 
Kanta v Chowdhury Ram Prasad, i P L T 33, 54 lad Cas 630 

The plaintiff after having obtained a decree, apphed under sec 476 
Cr P Code to prosecute the defendant for having made certain false state- 
ments in his written statement The Munsif rejected the apphcation 
on 2ist May 1924. and an appeal was filed m the Sessions Court under sec 
476B after more than 30 days allowed by Art 1540! the Limitation Act 
But the application of the plaintiff was treated as a separate miscellaneous 
civil case and a copy of the formal order was drawn up embodying the 
result of the judgment passed m the case, and the plaintiff had applied 
and obtained a copy of the formal order, according to the rules of the 
Court, before appealing to the sessions Court Hild that the tune taken for 
obtaining the copy of the formal order should be deducted under sec 12 of 
the Limitation Act. and the appeal was mthin Xm^^Daulat v Karthaiya 
47 All 462 23 A L J 297, A I R 1923 All :i9 87 Ind Cas 417 

>33 Application for leave to appeal to Privy Council — Section 12 
of the Act of 1877 was re&tnctcd to an application for leave to appeal 
as a pauper and did not apply to an apphcation for leave to appeal to 
His Majesty in Council , sec Andeison v Pcriasatnt, 15 Mad 1G9 Moroha 
V Ghanasham, X9 Bom 301 , Shtb Singh v Ganiharb Singh, 28 All 391 
But the general language of section 12 of the present Act does cover such 
an application, and the time requisite for obtaining a copy of the decree 
of the High Court will be excluded from computation under subsection 

(2) — RamSarup\ Jaswant 38 All 82. 13 A L J 1114,31 Ind Cas 906 
Abdulla V Admimstrator General, 42 Cal 35 18 C W N T066 Eastern 
Mortgage and Agency Co v Purna, 39 Cal 510, 15 Ind Cas 497 

The time spent in obtaining a copy of the judgment also \nll be ex- 
cluded under sub section (3), becanseitisgcnerally necessary that the judg- 
ment on which the decree of the High Court 15 based should be obtained 
in order that the parties may satisfy themselves by reference to it exactly 
what its terms are, and further because the rules of the High Court require 
a copy of the judgment to be filed with the application for leave to appeal 
to the Pnvy Council — Mahabtr Prasad v Jamuna Stngk, i Pat 429, 
3 P. L T. 289, A. I R 19^2 Pat 255, 68 Ind Cas 88. Although subsection 

(3) does not in tenns apply to an apphcation for leave to appeal, still the 

words 'when a decree is appealed from* may be interpreted to mean "when 
a decree is sought to be appealed from.'* and then the -words would apply 
to an apphcation for leave to appeal to the Pnvy Council . the time re- 
quisite for obtaining a copy of the jodgment may therefore be excluded 
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In ti ColUtlOf cf CktnsUput 48 Mad 939. 49 M L J 4x8. go Ind Cas. 
601. AIK 1925 Mad 1241 But the Allahabad High Court and the 
Sind Court ha\e laid doNiti that since sabsection (3) does not express^T 
speak of an application for leave to appeal but only of appeal and review 
of judgment the time spent m obtaining a copy of the judgment cannot 
be deducted in an application for leave to appeal to the Pnvy Council—* 
Il’i/ajuli V J/i3i:da Mat 24 A L J 349 AIR 1926 All 286, Nur 
Mahonifd \ Hassomal AIK 1925 Sind 60 78 Ind Cas 953 Moreover 
there is no practice in these Courts to require a copy of the judgment in 
such a case 

Z34 Tune spent in taking unnecessary copies — In computing the 
period of limitation prescribed for an appeal under clause 10 of the Letters 
Pa'ent from the decision of a single Judge the time requisite for obtaining 
a cop> of the judgment appealed from cannot be deducted such copy not 
being required under the rules of the Court to be presented ivith the memo* 
randum of the appeal — Fail MuAdinHiod v Phul Kuar, 2 All 192 , Dtokilal 

V Ran inaiiJ Lai 3P L J 701 It is doubtful however, vihethcr these 
cases can now stand as good law, m view of the amendment of sec 39, 
which now makes section 1 2 apphcable to special and local laws , and the 
Letters Patent is undoubtedly classed under special la^s 

In a second appeal, the tunc requisite for obtaining a copy of the decrit 
of the Court of ftut mstance cannot be deducted, such copy not being 
required to bo filed along with the memorandum of second appeal — Pirathi 

V Venhaiaramanay^an 4 Mad 419 So also, the time occupied in ob> 
taming a copy of the judgment of the Court of fint instance will not be 
deducted in computing the penoJ of bmitation for a second appeal, because 
It la not a judgment on which the appellate decree is founded wnthin the 
meaning of sub section (3), and a copy of it unnecessary . even though 
the High Court makes a rule uidcr which the memorandum of second 
appeal IS required to be accompanied by a copy of the judgment of the 
Court of first mstance such a rule cannot have the eScct of altering the 
penod of bmitation prescribed by this Act Therefore inspite of the 
existence of such a rule the appellant before the High Court will not be 
entitled to deduct the penod requisite for obtainiug a copy of the first 
Court’s judgment — Nantngh Sakat v Sheo Prasad, 40 All i (F B)^, 
Madan G9pal v Malawa Kant, 68 Ind Cas 777 ^Lah J , Chuharmal v. 
Bira Ram, 73 Ind Cas 919 (Lab ) This 13 also the view of the Kangoon 
High Court but that High Court is also of opinion that in certain excep 
tionat cases the Court may in its discretion excuse the delay caused in 
obtaining the judgment of the Court of first instance—A/aun^ Po Aung 

V U Bya, 3 Kang 3>o, 90 Ind Cas 9x0, AIK 1925 Rang 344. 

135 Application for review — ^Although it is not necessary that an 
appbcation for review ol judgment should be accompamed by a copy 
of the decree, order or judgment sought to be reviewed, still time is allow cd 
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lor obtaining such copy m order tiut tUe person interested m applying 
lot review of 3Udgnieat migbt infomi himseU accurately by a perusal of 
the copy of tbe decree or order or judgioeat as to what its contents are 
so that he may not be compelled for fear of limitation to hurry mto an 
application for review without having the fuU opportunity of considering 
the tenns of the decree order or judgment — Wajtd Ah v Nawal 17 All 
315 {F B)atp 2i6 Oangadhar v Shekkarbashint 20 C VV N 967 33 
Ind Cas 343 Chokalttigam v Lakkmanan 38 M L J 224 55 Ind 
Caa 444 

J35A Applicationtosetaside award — Inrcspcttof an appbcation to 
set aside an award the time tafccn for obtaioiog a oopy of the awanl must 
be excluded from computation — Sova Chani v ifurry Bux 46 Cal 721 
(727) Ghulanx Jilatti v Mahammad Hasan 12 M L J 77 

136 Appeal under special or local laws — tinder sub section U) 
(0] of section 29 as now amended the provisions of this section shall apply 
for the purpose of determining any penod of hnutabon prescribed by any 
special or local law The followini, decisions are therefore no longer good 
Uw '—Wall V Howard tS All at; Kuinara v SUhala 20 Mad 476 
Bkagwsn v ColUchr 79 P R 1904 At>tt Baeksr v Secrflary of Stable 
34 Mad 505 (r B ) 7 u|ol KI*hor« v Cur Naratn 33 AU 738 Duraunmt 
V A/eeHaAtKi 10 M L T 246 5 iPora»tay>a v Bhu)anga 39 Mad 593 
Ltngayyii v Chnna Havayana 41 Mad 169 (F B ) The ruhiig in Dro 
foil V Hiya 34 All 490 (P B ) wiU now stand as correct 

Under the present amendoient therefore this section will apply to 
an application to the Collector to make a reference to the District Court 
under sec t8 of the Land Acquisition Act and the applicant will be allowed 
to deduct the penod requisite for obtaining a copy of the Collector s award 
~~Bw}or}ce v Speciai Collector ffai^ooM 5 Bur J 26 A I R 1926 
Rang 135 

137 Interference by K gh Court —What time is or is not requisite 
for obtaining a copy of the judgment etc is a question of fact to be deter 
mined by the Appeal Court and whether that fact be decided nghtly or 
wrongly the decision caunot be mtoriered With in second appeal — ThMa 
Mat V Hihah 6P R 1894 J{<ut 5 arKpv Zorajiar 73 Ind Cas 447 
(Lah) SherStttghy prem Raj 100 P R tgiS 48 Ind Cas 31 

13 In computing the period of limitation prescribed for 
Exclusion of Ume of any suit, the time during which the de 

from Bntrsh 

and certain other India and from the temtones beyond Bn 
tish India under the administration of the 
Government shall be excluded 

This ifCCtiuu IS based on the English Uw according to which if the de 
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feadont is beyond seas at the time of the nght of acboa accruing to the 
plaiahil, the tum; or times appointed by the statute do not begm to run 
until the defendant returns from be>OQd seas Sec Banning on Lunitation. 
jrd Edn , p 65 

133 Scope — This section applies only to defendants tn favour of 
plane! ffs so as to pre%cat lisutahon from running against the latter, and 
onlv m respect of the institution of a suit it is not applicable <n favour 
of a difendant uho has been absent from Bntish India and wants to set 
aside proceedings in cs’«u/iM — ^/IsAdM v Ganga 3 All 185 

This section has reference Only to the absence of the defendant from 
the realm not to that of the plaintiff A plainbS out of the realm may 
prosecute a suit b> tus attorney but when the defendant is out of the realm 
it IS scry hard to call upon thepiaiotifl to institute a suit which in most cases 
mu't be wholly withou*’ fruit — Domun \ SAnW Koolall 10 W R. 253 
The plaintiS s voluntary absence in a fortigu country cannot bar the 
operation of limitation — Venkalasubba v GinanimaJ, 3 M H C R 113 
And this section is equally inappbcablc even if the plaintifis absence 
may be insoluntary through transportation— v Skubul, 10 W 
K SS3 JnBogUndaJso thcdisabilitycd the pJaintiflansing from absence 
be>ond seas and the disability of unpnsonment have been abolished by the 
Mercantile I.aw Amendment Act 1856 (19 S. 20 Vic C 97}, section to 
t39 Absent —The word absent includes a person who had neser 
been present m Ontish India Absence does not neccssanly imply a 
pievious presence — Maharaja v Provtnttal Bank 73 P R 189: Atul 
hrtshlov Lyon 14 Cal 437 Pooruav 5 assoon 25 Cal 496 Even where 
the defendant pd>s occasional visits to Bntish India this scebon will apply 
—fankiv Mauohar Lai 26 P R 1697 

If the defendant actually returns to Bntisli India the plaintiSs ig- 
norance of the fact of su(.li return does not prevent the operation of limit- 
ation — Mahomed MuseehooddtCHY\Clarajene 2N W P 173 

Strict proof of absence is necessary Where a plaintifi says that the 
defendant was out of Bntish India for a certain penod and that he is 
entitled to deduct this period all this should be specifically pleaded and 
the plaintiff would be required stnctly to prove the duration of the penod 
of the defendant s absence — Ptnyannav Arasu.^M L T, 217, 9 Ind 
Cas 5O3 

140 defendant represented by agent — ftwasAeWm ffamiigfon v. 
Qanesh Roy, xo Cal 440, that this section did not apply when the defen 
daut. though not residing in Bntish India, was to the knowledge of the 
plamtiii represented by a duly omstituted agent and moobhtar But 
that decision was doubted in Atul Krisklo v Lyon, 14 Cal 437 and after- 
wards overruled by the Full Bench in Foorna Chunder v Sassoon, 25 Cal 
4 q 9 m which It has been held that this seebon apphes even where to the 
knowledge of the plamtifEs, the defendants (partners in a firm) are 
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the penod of their absence carrying on business la British India through 
an agent, who is empowered to institute and defend suits 

141 Several defendants — Absence of one — Under the Enghsh la%v 
where there are several defendants and one of them is beyond seas at the 
time of the nght of action accruing to the plaintifi the time does not begin 
to run against the absent defendant until he returns but as against the 
defendants who are not beyond seas at the time of the right of action 
accruing to the plamtiff the time begins to run equally as if they were 
the persons solely liable to be sued as defendants bee Banning on Limita 
tion 3rd Edition p 66 In India also in a suit against partners where 
one of the partners is absent from India it has been held that the fact of 
his absence does not entitle the plaintiff to deduct the time against all 
the defendants but against the particular absentee defendant only but 
the fact that he has allowed the suit to be barred against the other partners 
who are present in India during the absence of the absentee is not a ground 
for holding that the claim against the absentee is also barred by hmi 
tation — Palanxappa v Vtcrappa 41 Mad 446 34 L J 41 44 Ind 
Cas 466 

142 Absence after accrual of cause of action —It was held in Natrotjt 
V Mtio iiram 6 Bom X03 that this section must be read subject to section 
9 that the absence of the defendant from Bntish India was to be rega ded 
as the plaintiff s inability to sue within the meaning of sec 9 and there 
foro if the defendant s absence took place a/Ur the accrual of the cause of 
action the period of limitation would not be suspended dunng such absence 
but would run conbnuously according to the provisions of that section 

But it has been pointed out in subsequent cases that the inability referred 
to in sec 9 must be a personal inability affecting the plaintiff himself 
and having reference to hts condition state or position and not to the 
circumstances of the defendant consequently the absence of the defendant 
13 not an inability within the meamng of sec 9 and therefore that section 
would not apply to the case but the penod of limitation would be suspended 
dunng the defendant s absence Section 9 should not control see 13 
and the penod of defendants absence would be deducted from compu 
tabon no matter whether such absence took place before or after the 
accrual of the cause of action — HanmanUatn V Bowles S Bom 561 
Beake v Davts 4 All 530 Jankt v 26 P R 1897 In all 

these cases the Judges have dissented from 6 Bom 103 In another Bombay 
case also it has been held that the absence of the defendant from Bntish 
India does not amount to an inabihty to sue mthm the meaning of sec 9 
-—Jivraj v Babaji 29 Bom 68 (70) 

143 Territory under adniuustration of Government — A place 
outside Bnti h India (e g Basra) which is merely m military occupabon 
by an army despatched by the Government of India is not a temtory 
under the administration of the Government of India within the meaning 
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of Uu5 section, but is a forci(rn tcmtoiy under mibtary occupation, the 
object of which >3 much more restneted than that of an administration. 
Therefore the penod dunng which the defendant was staying m Basra 
should be excluded under this section as the defendant was ‘absent from 
British India and from the tcrntoncs outside British India under the ad- 
ministration of the Goicmracnt* — takhruttah v Rannarup, 45 \11 18, 
CO A L J 700 OS Ind Cos 978, \ 1 K lOij Ml 64 

14 (i) In computing the penod of himtaUon presenbed 

^ , , .for any suit, the time dunng winch the 

exclusion of time of ■' 

proceeding bona fide plaintiff has been prosecuting with due 
j^sdicima diligence another civil proceeding, whether 

m a Court of first instance or m a Court 
of appeal, against the defendant, sliall be excluded, where the 
proceeding la founded upon the same cause of action and is 
proaccuted m good faith in a Court wbicli, from defect of 
junsdiction or other cause of a hkc nature, is unable to en* 
tertajn it 

( 2 ) In computing the penod of limitation presenbed for any 
application, the tune dunng which the appbeant has been prose* 
cuting NVith due dihgence another civil proceeding, whether m 
a Court of hrst instance or m a Court of appeal, against the 
same party for the same relief shall be excluded, where such 
proceeding is prosecuted m good faith in a Court which, from 
defect of junsdiction, or other cause of a hke nature, is unable to 
entertain it 

Explanation I — In excluding the time dunng which a former 
suit or application was pending, llic day on which that smt 
or apphcation was instituted or made, and the day on which 
the proceedings therein ended, shall both be counted. 

Explanation II. — For the purposes of this section, a plaintiff 
or an applicant resisting an appeal shall be deemed to be pro- 
secuting a proceeding. 

Explanation III. — For the purposes of this section, misjoinder 
of parties or of causes of action shall be deemed to be a cause of 
hke nature witli defect of jurisdiction 

144 Scope — TIu!> section is not applicable (of the purpose of com* 
putatiou of time for appeal} — Atdk 1 v Malangnix, 2^ Cal Jjj , Dent v 
Berhamdf}, i<iC W N 47J But lU reasonable pnnciplt. may be 
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I aod the circumstances coatcmpinted m Uus sectioii may and ordinarily 
vfould constitute a sviffieiont canse VfiOnn the meaning oi section 5 ios 
not presenting an appeal in time — Bahvant v 5 All 591 , fla>K- 

jiwan V Chandmal, lo aH 587 ( 55 > 8 ) • Kartnt Baksh v DauJat Sam, 
1S3 1 ? H 1S8S Kumudmi V Kamalakani 33 C 1 . J 10& Thus, the 
bona ^de prosecution oI a proceeding ut a wrong Court has been regarded 
as a proper ground or a sufficient cause' wjthm the meaning of section 5 
lor cxtcndn 5 t) e um.’ for ' JjiB tbe a,/peal— / up,. Tkahuta i v Kttmud‘ 
nalh,22C W N 294 eu also, ou tbe atialog^ Of section 14, the tune spent 
in a suit wrongly filed for gctbng an order set asn'e might propeiiy be 
deducted in computing the period of Unutation for subsequently filing an 
appeal from such order — Siiaram v Ntmba, la Bom 320 See Notes 
50 and 51 under sec 3 

In two recent Allahabad cases (Cadre v Bri)nanian, 21 A L } 203, 
45 All 332 and Ram Rrj v fjmrap. 93 Ind Cas 292, AIR 1926 All 
34Sl it has been held fwitbout any reason being assigned for it^ that this 
section does not apply to applications This d(;ci$io0 is incorrect, as sub 
section (2} doei apply to applications 

t4^ PUintdl — A plamtib can claim the benefit oi this section only 
where the previous proceedings had been brought by himself or by some 
person through uhom he derives title to ivt—Barodaiani v SooHmoy, 
{ W II 29 If the forme' proceedings bad been instituted by a ivrong 
plaintift, an deducUon can be made Thus, where the manager oi the 
plaintiS brought 4 suit m tu$ own name for the value of trees cut down 
by tbe defendant on the ptaiOtiQ s ground and the suit i^as dismissed 
as he had no cause of srtioO. tbe plaiatiS iamsell in bunging a subsequent 
emt could not deduct the time occupied 10 the previous suit — Raptiita 
V Bulaky 7 Cal 367 Where the plamtiff and another person had brought 
the previous suit in one capacity, and tbeplaintilf alone biought tbe present 
suit in another capacity. nO deduction of time spent to tbe previous Suit 
Can be made — Hoosmn v Asha Btbt, t Rang 402, A 1 It 1924 Rang 
J23 (See this case fully cited in Note 130 belowj ^Vhe^e tbe plamtili 
in the second suit was not prosecuting tbe first suit and was not associated 
with the plamtifis of the first suit, no deduction of tunc can be made— 
Niranfta v Atid Kf isfino, *8 C \V. N 1009. AIR 1923 Ca 3 fyj. 

Piostcuung a proceeding — U is not necessary that tbe plaintifl 
must have been prosecuting tbe previous proceeding as a plainttjf He 
IS entitled to a deduction of tpe penod oi pendency of a former suit m 
which he ni defendant was urging tbe same claim as he afterwards prefers' 
as plaintill — Jugutendcr v DinDayal.iW R 310 Similarly, the plain. 
US is entitled to deduct tbe penod dunng which be as respondent has 
been opposing a previous appeal brought agaiust bun by the present 
defendant — Lakhan Chander y iJekihusudan, 35 Cab 209 (See Cx* 
ptauatioa 2) So also, a plaiaufi who m a previous proceeding had been 
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oppouns aa jpplicition for iaso)\cncy will be said to have been prosecuting 
a proceeding, and the time spent m such proceeding will be excluded — la 
Bur L T 83 The decrecholder making an application for execution is 
entitled to deduct the time occuped by him m resisting a previous suit 
brought by the judgment-debtor for stay of execution of the decree— 
Vucu/rAund % Antcka*iJ i8 Bom 734 But in a recent Bombay case it 
has been held that merely defending a suit docs not amount to prosecuting 
a proceeding explanation 2 speaks of resisting an appeal and does not 
speak of resisting a luil — ‘Sam ScAAir v Shnappa, Bom L R S63. 
\ 1 R IQ24 Bom 39 The Lahore High Court held on an application 
to file an anard bejond the jicnoil of liRiitation prescribed by \rticle 178. 
that under the circumstances of the ease the applicant u ould not be entitled 
to deduct the time spent by him at Jt/fudaut m setting up the award in 
bar of a prior suit instituted by the plamtitf — Naetm hhaii v Alain Khan, 

89 P R 1919 

147 Another Qvil proceeding — It includes a proceeding by way of 
appeal or rcinsion Thus, in a suit (0 set aside an order, the plaintiS u 
entitled to a deduction of the time during which he bad been prosecuting 
an appeal or reMsion against the order — Seth Mulchaiid v Seth 5 a»iir, 
1882 A W K 39 A resisioa to the High Court is a cml proceeding 
in a Court of appeal within the meaning of tlus section— Vinkatarangaiya 
s MurjU 17 Ind Cas The period spent id prosecuting a suit ut 

a wrong Court and an appeal from the decision therein should bo excluded 
in computing the penod of iiuiitation for a subsequent suit brought m the 
proper Court — Han Prasad v Sourendra Mohan 1 Pat 506, Raj Krtshia 
V Uecr Chunder O W R 308 

In order to decide ultclhcr a proceeding should properly be termed 
j eJvjJ proeceding in a Court it is necessary m each ease to examine the 
precise nature of the proccediag and the constitution of the authority 
before whom such proceeding is taken — Laxnian v Keshav, 43 Bom. 
201, 20 Bom L R 918 

A proceeding before a settlement officer for mutation of names in 
the revenue records is not a civt! proceeding m a Court ivithm the meaning 
of this section — Muhammad SubhanuUah v Secretary of State, 26 All 382. 
Even if the proceeding be considered to be a civil proceeding, still as it 
was not before a Court but before a purely executive officer, it did not fall 
under this section — Ibid A «vil proceeding before a Revenue Court 
(as distinguished from a Revenue officer) falls under this section Thus, 
where a suit was brought in the Revenue Court for arrears of rent but 
It was dismissed as the ease did not fall under the Bengal Act VIII of 
1869 held that in a subsequent suit m the civil Court on the same cause 
of action the plamtiS was entitled to deduct the time occupied by the 
suit m the Revenue Court — Govindov MaHson.i^ B L R 56 See also 
Yusuf Aliv .Ibbas Ah.sbP L R 37, 84 lud Cas 733 Butsee Cwmda 
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V Sanla 85 P R 1914 tS lod Cas 441 So also %vhere the plaintiff 
tried to get an invalid certificate granted under section 8 of the Bengal 
Act VII of 1880 set aside by the Revenue Court, which however had no 
jurisdiction to grant ‘him rehef it was held that the time spent m the 
Revenue Court should be deducted in computing the time for a subsequent 
suit — Gtrijanath v Raw Naraiw 20 Cal 264 following Ram Legaij v 
Shawant 14 Cal 9 An application under sec 38 29 or 42 of the Bengal 
Land Registration Act is not a civil proceeding and the Land Registration 
Collector IS not a Court-~Rawj« v Rat Bisheil Dutt 7 P L T 61 
go Ind Cas 244 AIR 1920 Pat 194 

An application to a Collector to take action under Sec iiA of the 
Bombay llcteditary Offices 4ct is not a cwi/ proceeding in a Court and 
the time taken up in such proceeding cannot be excluded under this sec 
tion — Laxman Canfsh v heshav Govind 43 Bom 2oi 20 Bom L R 
gi8 48 Ind Cas 4&7 

Proceeding before Conciliator — The money due on a bond became pay 
able on 31st May 1910 the plaintiff applied to the Conciliator for a certi 
ficate on the 28th March 1913 but before be could obtain it Government 
abolished the conciliation s>stera mtb effect /rom 30th May 1913 The 
plain tiff filed the suit on the 3otb Juno 1913 aud claimed to o'cclude the 
time between aSth March aod 30th May 1913 from the period of limitation 
It was held that though the plaintiff was not enti led to deduct the time 
cla med he was entitled to a reasonable extension of ^ime on the pnnciple 
that where the hw creates a limitation and the patty is disable I to con 
form to that limitation ivithoiit any default on his oart and he has no 
remedy over the la v mil or hnanly excuse him — ial^abAamthat v Govmd 
33 Bom O53 I <3 Bom L K 447 '’5 Id I Cas <36 But where the fon 
ciliation system was abolished after the plaintiff obtained the certificate 
and before the institution of the suit the plaintiff was entitled to deduct 
the penod between his application to the conciliator and the grant of the 
certificate — Rupchand v Mukunda 38 Bom 65G 23 lad Cas 67 

148 Court — ^Tbe Court only refers to a Court in Bntish India 
and does not include a Torcign Court, such as a Court in a Native State 
The time spent in proceedings before such a Court cannot be deducted 
— CJuinmatappa v Abdul IVaJmb, 33 Bom 139 12 Botu L R 977, 8 Ind 
Cas 645 Parry v Appasamt a Mad 407 Rajanna v Narayan A I 
R 1923 Nag 321 

The Settlement officer the Comnussioncr and the Board of Revenue 
are not Courts but executive officers of Government — Muhammad Sub 
haHultah v Secretary of State 26 All 382 

Under the rules framed by the Bomba/ High Court the Collector is 
not a Court for the purpose of setting aside a sole under section 311 C P 
Code (18s ) and the period dnnxig which proceedings were pending before 
him cannot be deducted— iVara/un v Rasulhhan 23 Bom 331 Ttpan 
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CitJa \ RaniJi gjida 44 Boni 50 (54) 22 Bom L R 35. 54 Incl 
Cis (.-o 

\ iliat->r acting under sections to it iiB of the Deccan Agn* 

cjltmstv Ufhel \ct IS atUni; purely as aa admimstiativc officer and 
not a« 1 Touft — ! -iiintn CoitrtA v hfshav Goitnd 43 Bom 201 (205) 

V Coloi-tir appointed un Icr the Dcccan Agncultansts’ Relief Act, 
W II of iS-q IS not a Court The time occupied by proceedings before 
him cannot be excluded m computing the time for proceedings in the 
regular Court — t/jnoAir v Gebttpa 6 Bom 31 

In C P the Deputj Com'Dissiniertsnotmvcstcd wnth power to dispose 
of objections under O 21 r sS.C P Code or to dispose of applications 
under O 21 r too He is not a Court in connection wnth those objections 
and app'ications and the time spent in proceedings taken before him 
cannot be deducted — Baniappa v Shankar, AIR 1924 Nag 309 

149 Against the defendant* —The defendant must be the same 
m both the proceedings This section excludes the fame taken in proceed- 
ing bona fide 10 Court mthout jurisdiction against the particular defendant 
—RamPhery Ajuihio ii O L J 66, A 1 R 1925 Oudb 369 Where 
there are several defendants in the second suit, and the former suit was 
instituted against only one of them no exclusion of time will be allowed 
— 'ixlntaihuh V Knsktoiois 5W R 281 But where the first suit was 
brijght against two defendants and the second against only one of them, 
th ease may come under this section Thus where the plaintiff as pajee 
of an order drawn by the defendant at Ahmedabad where he resided, 
which was dishonoared on presentation by the drawee filed a suit in Surat 
against the drawer and drawee (who resided in Surat and against whom, 
the plaintiff bad no cause of action) and permission having been refused 
by the High Court to try the case against the drawer at Surat, the plaintiff 
withdrew the plaint and filed a suit against the drawer alone at Ahmedabad, 
it was held that he was entitled to deduct the tune occupied by the former 
suit— S/fA Kahandas v Dahiabhat, 3 Bom 182 

The plaintiff who had purchased a patni at a sale under the Patni RegU' 
lation in 1908 and bad paid rent to the Zcminder in 1910, instituted a 
suit in 1916 against the Zemmder, after the patni sale was set aside in 
igi2, for recovery of«tbe amount paid as rent, and claimed to deduct the 
period which was occupied by a proceeding for assessment of mesne profits 
as tssaviU aad tfee ongmal patradax on t-ho baaa ol the decree 

for cancellation of the sale Held that the plaintiff was not entitled to a 
deduction of the penod, because the proceedings for assessment of mesne 
profits were between himself and the original patnxdar, whereas the 
present suit was between himself and the Zemindec — Janahi Naihv Bijoy 
Ckand Mahalab, 26 C W N 271, 60 Ind Cas 698 

Where a plaintiff bnpgs two snits against two different branches of 
the same family to recover a share of the property m the possession 1 
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each and the suits are dismissed as improperly framed he cannot be al 
lowed any deduction for the time occupied in these suits when he sub 
sequently brings a consolidated smt against both branches of the family — 
Joitaram v Bat Ganga 8 B H C R 228 

No deduction wll be allowed for time spent in litigating against a 
wrong party — A/»KHa Jhunna v Laljee i W R l2i Kawasjee v Bur 
jorjee 10 B H C R 224 

Where the previons smt was brought against a certain person and 
the second suit was brought against another who denied his liability 
to be sued from the defendant in the first suit a deduction of time will 
be allowed because the defendants in both suits are virtually the same 
according to the definition in section 2 (4) — Han Prasad v Sourertdta, 
I Pat 506 (521) 3PLT709AIR 1922 Pat 450 

*50 Same cause of action —The essential point to be considered 
IS that the previous proceeding was founded upon the same cause of ac 
tlon which is the foundation of the subsequent suit — Duni v Deo Handan 
17C L J 596 20 lod Cas 513 Where the first suit and the second w ere 
not substantially based on the same cause of action this section would not 
apply— flfauiftM V Kandhat 8 All 475 Thus where a suit was originally 
brought by the landlord m the Revenue Court to eject the defendants as 
tenants a subsequent smt by him in the Civil Court treating the defend 
ants as trespassers would not be saved from limitation b) the operation 
of this section because the couse of action in both the suits is not the 
same — Dondoo v Sheo Haram 36 Ind Cas 770 (Oudh) A partnership 
existed between H M and B After the death of B in 1913 his wife A 
and his son C sued in 1914 as administratrix and administrator for dis 
solution of partnership and for accounts The allegations of the two 
plaintiffs were that the partnership had not been determined by the death 
of B as the two other partners took C into the partnership in his father s 
place The Court held in 1917 that the partnership had terminated on the 
death of B and directed that accounts should be taken the claim to an 
account for a longer period was therefore dismissed Meanwhile C had 
died in 1916 Then A brought the present suit as administratrix to the 
estate of her son and asked for a declaration that C was entitled to the 
same share m the business as his father had from the date of the father s 
death in 1913 up to 29th March igi6 when C died This suit was instituted 
in December 1919 but the plamtiff claimed that she was entitled to a 
deduction of the time during which the previous suit was pending because 
limitation was suspended while that htigation was taking place Held 
that the present suit was barred and that plaintiS was not entitled to a 
deduction of the penod because the prior suit was m a different capacity 
and on a diSerent cause of actum The parties to the first suit were not the 
same parties as those in the second suit the cause of action in the first 
case was the claim to one estate and the cause of action in the second ease 
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Wit the claim to mother estate and the proceedings m the first suit were 
not infractuous on the ground of defect of juns iction or any other cause 
of hVe nature — //oaiein v fsAj flifit i Rang 402 6 Ind Cas 639 A I 

R I9JS Rang 123 

\ plaintid who wrongK sues 3 tenant in tjedmenl and loses his case 
cannot have the benefit of tbe time spent in that suit when he afterwards 
sj s for rri / which accrued due while the first suit was pending— Wurro 
Pcrsk 3 i\ Gopal Chund^r 9 Cal 255 (P C ). So also a proceeding under 
sec 46 of the Bengal Tenanej \ct for assessment of fair and equitable 
rent is not 3 suit based on the same cause of action as a suit for recovery of 
rent at the old rate from the rai\at — Pott Canmng Co v Achhruddi 43 
^ L J 43 9 ^ 37 A I R 19 6Cal 693 But where tbe plaintiff 

sued for land and mesne pra&ts and the claim for mesne profits was dismiss 
ed on the ground that a separate suit should be brought on it held in a 
second suit brought for the mesne profits that the plaintiff would get a de 
ductionof the time occupied m the iirstsuit asthocause of action m the 
two suits was the same— f/urro Chunder v Shoorodhonee 9 W R 
402 (F B) 

\V'here tbe obligation sued upon previously was a several one and 
in tbe second suit it is |oint the two suits cannot be said to be based upon 
the same cause of action — Verrii v Chtnneuawoty 7 M If C R 24a 

^ plaintitT cannot be said to sue on the same cause of action when 
he bnn s a suit for possession of a land first under a propnetary nght and 
failing on that under a mere leasehold nght— PeroAiil v Edapally a M 
H C U 260 

The plaintiff had ongioally applied to the Court to enforce an award 
The Court holding that the award was too inadequate to be capable of 
execution remitted the award to the arbitrators for reconsideration and 
they amended it accordingly subsequently the plaintiff brought a regular 
suit on the amended award The District Judge rejected the suit as barred 
by hmitation Held that the plaintiff was entitled to a deduction of time 
under sec 14 The cause of action must be held to be tbe same m the pre- 
vious and subsequent suits as in both cases the ground on which the plain- 
tiff came into Court was the alleged settlement of the disputes between 
him and the defendants by an award made by the arbitrators who were 
the same m both cases and tbe substantive award was the same in both— 
Nxadar Mol v Shankar Das 67 P R 1889 

Where a decree bolder who bad attached in 1913 a book debt due in 
1911 to lus judgment debtor sold it m auction and purchased it himseif in 
February 1915 and sued in March igifito recover it from the defendant who 
pleaded the bar of limitabon held that the suit w as barred The time of 
pendency of the attachment proceedings would not be deducted under this 
section as those proceedings were not based on tbe same cause of action as 
the suit to recover the debt — Rangaswimy v Thangaseltt, 42 Mad 637 



II 2 


THE INDIAN I.IUITATION ACT. 


[Sec 14. 


The time occupied by a trustee dt sow tort in defending a suit brought 
by the lawful trustee for the recovery of the trust estate cannot be deducted 
in favour of the trustee dt so» tort in a subsequent suit brought by him 
for the recovery of the out-of pocket expenses incurred by him for the 
management of the trust estate, because the causes of action in the two 
suits are not the same tjie trustee de son tort having made no counter-claim 
as regards those monej’s in the previous suit — Abkan Sahib v Soran Btbt, 
38 Mad 260 

A proceeding in a Revenue Court for mutation of names and an appli- 
cation for hling an award of arbitrators in respect of title of the parties 
are two diScrent proceedings founded on separate causes of action, and the 
time spent m the forrncr proceeding cannot be excluded in computing 
the penod of limitation for the latter proceeding— RajK Vgrah v Achraj 
Nath 38 All 85 (90 

r<>r Good faiCh and due dikgence —It has been held in liatnjtwan 
V. Chand Mai, 10 All 387 (59S) that this section contemplates only those 
cases where the party had been misled into litigating m a wrong Court 
through bona fide mistake of fact as disbngusshed from ignorance of law 
But m a later Full Bench case of the same High Court (Rri; Mohun v 
Mannu 19 All 348) it has been laid down that a bona fide mistake of law 
may be a sufilcieot foundation for the grant of indulgence under this 
section The Patna High Court bolds that proceedings coming under 
section 14 must be such as are recognised by law as legal in their initiation, 
though a party has earned the proceedings to the wrong Court But a party 
who 19 proceeding in ignorance of law cannot be said to proceed with due 
diligence or m good faith Thus, where the first proceeding was one which 
was not recognised by law, no deduction of time spent on such proceeding 
can be made — Sheo Dhari v Ci»/>f«twif, 78 Ind Cas 482, AIR 1924 
Pat 716 

Ignorance of law or the ill advice of a pleader does not necessanly 
or prima facie establish a want of good faith Therefore where a plaintiff 
instituted a suit in a wrong Court engaged a pleader and took the usual 
steps which a litigant is compelled to adopt, it was held that although 
it was a stupid though not unaccountable blunder, still as it was made 
bona fide the plaintiS was entitled to deduct the time under this section — 
Ram Raijt v PralhaddaS, 20 Bom 133 But the fact that a litigant acted 
on the advice of a pleader wiU not entitle bun to get the benefit of the 
provisions of this section, if the error made is so patent that it could have 
been avoided with the exercise of due care — Raw Sahu v Imdad, 22 O 
C 39, 51 Ind Cas 590 A litigant who takes action without going to 
the trouble and expense of taking legal advice cannot be said to have 
cxcrciscU due diligence and must take the consequences if he makes mis- 
take. A litigant who consults a legal practitioner of infenor standing and 
htllc cxpcnencc is in no better positaon. But when the advice is that of a 
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pleader of the Bar and is {;i\en after due deliberation and is folloued, the 
Court cannot simplv because the advice was utterly wrong, hold that the 
litigant has not csrercised tine care and diligence — Tuthur Ah v Sahib 
XuT 154 P L R 1013 20 Ind Cas 3 

Where the law p\es no jurisdiction to 3 Court or officer in a certain 
matter there can be no bona fide mistake as to its or his jurisdiction m 
relabon to that matter and the tune spent in a proceeding before such 
Court cannot be deducted Thus under the rules of the Bombay Govern- 
ment a Collector executing a decree has no jurisdiction to set aside a sale 
made bi him and a part} who makes an application to lum to set aside 
a sale cannot be allowed to deduct the time spent in so doing in computing 
the period of limitation for a subsequent application to the proper Civil 
Court — Varaianx Rasulkhou 23 Bom 531 

A proceeding for execution of a decree taken erroneously but bona fide 
and with due diligence before a Court whiji had no junsdictjon but which 
the decree holder believed to have junsdiclion is a bona fide one within 
the meaning of this section and (he time occupied in such proceeding 
will be deducted — Jahar v Kamtnt, 18 Cal 238 Htralal v Badrtdas, 3 
All 792 (PC) See also Ptiidit v Jainna Das, 26 Bom L R 470, A 
I R 1913 Bom 113, Ss Ind Cas 778 

Where a plaint was returned by the Sub-Judge to be filed in the Mun- 
sifs Court on the ground that the suit had been overvalued, and there 
was nothing to show want of bona fides in the plaintifl, the time spent in the 
Sub Judge sCourtwasdcductcd — Obhoyv Kntarlha, jCai fifohan 

V Bibi 19AII 348 (P D) Similarlv where a plaint was returned 

by the Court on the ground that the plaintiff had under valued his claim, 
and there was nothing to show that the undcr-valuation was deliberate, 
reckless or mala fide it was held that the time taken up m the wrong Court 
should be excluded — Ramdayal v Saraju, 17 O C 210 , Seshamnia v. Shan- 
kar, 12 Mad I Rahatulla v Ibadulla, iS Ind Cas 92 , Bhawam v Indus- 
trial Dank 1919 P W R 4 Chandi v Jankfram, i B L R S N. 12. 
Where a suit was rightly valued and was presented to the proper Court, 
but the Court mistakingly believing the suit to be undervalued returned 
the plaint, and then the plaintiff was driven from Court to Court for a penod 
of 6 months, after which he could file bis suit again in the nght Court, 
held that he should be given the benefit of this section, as there was no w ant 
of good faith or diligence on his part, and he ought not to suffer owing to 
the mistake of the Court — Raghubar. v Kankatya, 12 O L J. 297, 2 
O. W N 383. AIK 1925 Oiidh 493 

A claim cannot be said to be not bona fide when two Courts concur in 
decreeing the claim, although the final Court of appeal holds the decree 
to be erroneous Theiefore the time occupied in the previous suit in which 
that claim was preferred, from the date of institution of the suit up to the 
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date of the decree m second appeal, should be deducted— v Jsdn 
Nath. 29C W N 202, A I R i<)25Cal 456 

A certain document (Collector 3 certificate under sec 6 of the Pensions 
Act) which was necessart to give the Court jurisdiction m a case was 
not Produced, and the defendant did not object to its absence until the 
case was almost finished the Court then threw off the case /or want 0/ the 
certificate In a subsequent suit brought by the plaintiff it was held 
that the non production of the document in the previous suit did not 
constitute such want of diligence on the plaintiff s part as to disentitle 
him to the deduction of time allowed by this section The case was one 
of error committed in good fmth .and nut one of want of due diligence — 
PuMi Meheti V Tuf/a 3 Bom 223 

A suit was brought in the Presidency Court of Small Causes against 
defendants not resident within the local limits of its jurisdiction, wnth 
the leave of the Registrar of the Court, who exercised the powers of the 
Court Suddenly it was ruled by the High Court that the leave of the 
Registrar was not the leave of the Court The plamtiS s smt was there 
upon re.ected by the Small Cau e Court Subsequently he instituted 
a fresh suit after obtaining the leave of the Court, and claimed to deduct 
the period occupied by the first suit It was held that he was so entitled 
The fact that he instituted the first suit with the leaic of the Itegulrar 
instead of with the leave of the Court did not amount to an) neghgcnce 
or want of bonafides on his part because up till then the Registrar had been 
for many years exercising the powers of the Court to grant such leave 
under a Rule passed by the High Court The /oncer suit nas therefore 
prosecuted in good faith and with due dihgence within the meaning of 
this section— Subbamu v Yaguna, 19 Mad 90 

A plaint was filed in the High Court with leave under clause 12 of the 
Charter such leave having been obtained from the Registrar Subsequent!) 
in another case it was decided that the leave of th' Registrar was bad in 
law Thereupon the Court rejected the plaiat and otdered it to be returned 
to the plaintiff who afterwards brought » fresh suit ort the same cause 
of action dfe/d that section 14 should be applied m calculating the period 
for the second suit — liaiitdeo V Gonesk 35 Cat 924 

In execution of a decree a sura m excess was realised from the defendant 
He filed a suit to recover back the amount but it was dismissed on the 
ground that no suit could he, and the proper remed) was to file an apph 
cation under section 47, C P Code Thereupon ho made an application 
to obtain refund of the money recovered m excess Held that in computing 
the period of limitation for the application the time taken up m prosecuting 
the suit ought to be deducted, as the suit was brought wUh due diligence 
under a boiu^de mistake — Gaupatraov Auandrao, Bom 97 

U hen m proceedings in execution of a decree for rateable distnbution 
payment was wrongly made to the defendant, and the plaintiff instead of 
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pro<wcutin5 a snit filM a r<-MMoii petition tn the Hi;;h Coint against the 
orJer of wrongful distnhulinn hrld that the revision petition was not pro 
scooted in g>od faith because no revision petition could lie while there was 
another rcmislv b\ wav of suit and he was not entitled in a subsequent 
suit under section "3 ( ) of the C P Code to deduct the time taken by 
the revision petition— v Rantadatt 30 Mad Cz 

Mhere an appellant should have known that the High Court md not 
the District Court had jurisdiction to hear an appeal and vet persisted 
in appealing to the District Court > eii that there vvas no good faith on his 
part and therefore the Court refused to eacuse the delay when he after 
wards Tiled his appeal 10 the High Court — Daudhhat v rnmahai •’8 Bom 
235 

The plaintiff filed a slut for damages for malicious prosecution against 
a Magistrate The defendant pleaded want of notice imlcr section 80 
C P Code The plaintiff went to tnal on this issue and his suit was 
dismissed Thereafter the plaintiff gave tlic required notice and again 
brought a suit and claimed to deduct the time spent tn the previous suit 
Hfld that in view of the well known and ol I standing procedure requinng 
previous ootlce and the clear words of section 80 C P Code the plaintiff 
could not be said to have acted in good faith iq the previous suit and 
was therefore not entitled to exemption under this section— t/nKgAaiimn/ 

V FtrnaHdtt, 5 S L R i8« 

\ ptaintifl cannot be said to have prosecuted a suit with due diligence 
when Owing to his own negligence or default the suit is so framed that 
the Court cannot try it as lor instance where the plaintiff omitted to 
set out certain boundariea of the land m the plaint — Chunder v Dtuessvree 
0 \\ R 184 (r B) or where the plaintiff neglected to register a compul 
soni) registrable certificate and to produce the same m Court — Sal Jumna 

V Bax Ickha 10 Bom 604 

The plaintiff brought a suit in a wrong Court on to 5 1913 and that 
Court ordered the return of the plaint to the proper Court But the plain 
tifi refused to take it back and m >914 filed a revision against the order 
to the High Court which vvas dismissed on March 16 1915 On June 15 
19I3 the plaintiff having applied for return of the plaint it was returned 
to him on June 30 and he filed it on the same day in the proper Court 
Held that the plaintiff was not entitled to a deduction of the time between 
May 20 1913 and June 30 1915 in as much as he could not be deemed 
to have been prosecuting the case with due diligence in view of the fact 
that he waited for three months after the dismissal of the revision before he 
applied for the return of the plaint — Hameda v Falima 16 A L J 429 
45 Ind Cas 991 

A plaint was lejected on the ground of limitation as the plaintiff omitted 
to set out certain payments of interest by the defendants which payments 
if bO set out would have saved the smt from being barred by hmitabon 
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Thereupon the plaintiB brought a fresh snit setting out all those payments 
It was held that the period dnriDg which the hr$t suit was pending In the 
Court was not to be deducted m compnting the pcnod of hmitatiion for the 
Second suit, as the omission of the plaintiff to set out the facts of payment 
amounted to a want ol due dihgeoce on Jus part in conducting ihe Jirst 
suit — Nobin V IJajonioyt, ti Cal 264 

\^^lere each of two plaintiffs came into Court ongmallj to sue separately 
m respect ol a contract which ga%e tliera a joint but not a several ngbt, 
and this error was pointed out to them and they were given every oppor- 
tunity of reetjf jing it but they elected to proceed with their suits as then 
framed, and by the time that those suits were dismissed, the penod of 
limitation lor a fresh suit had expired, it was held that in these circum- 
stances the plaintiff did not exhibit that degree of diligence whicli iioiild 
entitle them to the benefit of this section— AT ii/m r JlfeArw.^iP R 1916 

Defect of jurisdiction —The words "defect of junsdichon" mean 
a defect of junsdiction peculiar to the Court in which the proceedings were 
taken and do not cover such mistake* as the presentation and prosecution 
of an appeal which did not he tu any Court — Molt Singh v Maghaii, 22 
P R 1912 244 P L R tgii, II Ind Cas 880 

An application for execution to the Court which passed the decree, 
tor the transfer ot the decree to another Court, was dismissed on the ground 
of limitation besides other grounds It was held that m computing the 
penod of limitation for a subsequent application to the same Court for 
attachment of the judgment-debtor $ property, the tune between the filing 
of the previous application and its dismissal could not be deducted under 
this section because the previous application was dismissed on grounds 
other than defect of jurisdiction, and also because the relief sought in the 
second application was not the same as that sought ui the first — Theer- 
thaswamgal v Venhatarama, 33 M L J 682 Where a person miscon- 
ceived his lemedy and instead oi proceeding by way of an application to 
set aside an execution sale, brought a suit which was eventually dismissed, 
the bme taken in prosecuting the suit (and an appeal therefrom) cannot 
be deducted under this s cction m computing the period of limitation for 
an application, because the failure of the applicant m the prosecution of 
bis claim by suit cannot be attnbuted to anything connected with the 
jurisdiction of the Court — Ganpa/ht V hnshuamachart, 43 lif L J 184, 
70 InJ Cas 743, AIR 1922 Mad 417, Murugesa V Jataram, 23 
Mad 611. 

Where the Court in which the wrong proceeding was instituted had 
jurisdiction, but erroneously held that it had no jurisdiction to grant the 
rebel claimed, the time spent iii the Court may be deducted under this 
section — rtlidul/av Aalimfiura/h, 33 M L J 463, 43 Ind Cas 6. 

On the 2nd September 1887 the plaintiff filed a, suit in the District 
Munsif 3 Court to recover hia share ol the profits under a partnerslup agree- 
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meat with the defendant In his evidence, the plaiotiil stated that there 
had been a settlement of accounts between himself and the defendant. 
The suit w as thereupon dismissed as being cogn^ble by the Court of Small 
Causes and the plaint was returned on the ist March 1889 On the 27th 
March the plaint was filed in the Court of Small Causes It was held that 
the period from 2nd September 1887 to tst March i88g t e , the period 
of pcndenc> of the first suit in the Distnct Munstf's Court should be deduc- 
ted under this section — Suminiutti* v Sambait, 16 Mad 274 

Where a suit was instituted in the Presidency Small Cause Court against 
defendants not resident witlun the junsdictiou, with the leave of the Kegts* 
trar. and it was subsequently ruled that the Court and not the Reg^strar 
was empowered to give such leave, and the suit having been dismissed, 
a similar suit was then instituted, the leave of the Judge having been first 
obtained, it was held that this section apphed and the plaintid was enti- 
tled to deduct the time during which the first suit was pending, as the 
Court had no lunsdiction to entertain that suit until its leave was obtained 
for proceeding against defendants not residcut within the Couct’a juris- 
diction — Su6&arai< v Yagana, 19 Mad 90 See also Ramdeo v Qonesh, 
33 Cal 924 uted at p 114 aide 

An application was made before a subordinate Court for execution 
of a decree passed by itself, but that Court alter executing the decree 
in part transferred it to the Presidency Small Cause Court which proceeded 
to execute it Af terw ards it was discovered that the transfer of the decree 
w as a mistake as the amount exceeded Rs 2000, and the decree was returned 
to the subordinate Court A fresh application for cvecution was thereafter 
made. Held that the time during which the decree was 111 the Presidency 
Small Cause Court should be deducted in computing the period of hmita* 
tiun for the second apphcatibn — Barrow v Jauerchand, 19 Mad 67 

S obtained a mortgage decree against P m March 1887, in the Hajipore 
31unsi3 s Court On the 9th September he applied fur execution and on 
7thhovembcr 18S7 the mortgaged property was sold by the Hajipore Court 
On appeal the High Court set aside the sole on the end September 1S90 
on the ground that the Hajipore Court bad no jurisdiction On the 6th 
September 1890 S applied to the Hajipore Court to transfer the decree 
to the Muzafiarpur Court, and on the 19th December 1890, 5 applied for 
execution to the .Muzafiarpur Court Held that the decreeholder was en- 
Utltxl to a deduction of all the iime occupied in executing the decree in the 
Hajipore Court, from gth September 1887 to the 2nd September 1890, if 
not to the Cth September 1890— RajfwUubJt V /oy 20 Cal 29 
Where a defendant is found after the issue of summons lu a suit to 
have been dead before ttie fibng of the plaint the Court has 110 jurisdic- 
tion to decide the suit against him, and the plaintilf may have a deduc- 
tion of the time occupied in that suit when he subsequently sues the de- 
fendant's representatives — Mohun Cbuuder v Ataiii Gasec, iz W R. ^3 
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Where a plaintiff, relying upon the defendant's representation as to 
the latter s place of residence, brought his suit in a Court which had no 
jurisdiction, the time of the pendency of the suit in such Court was held 
to be properly excluded — Dante Madhab v Btpro Dais, 1 5 W R 69 

The plaintiff was allowed under this section to deduct the period dumig 
which he was bona fide seeking redress from the Revenue Court which had 
no jurisdiction to deal with the questions raised by him — Cirjaualh v 
Jiam Naratn 20 Cal 264 

\ suit for recovery of price of bncks was brought in the Munsiff s Court 
which passed an ex parte decree . the ex parte decree was set aside and 
the suit was reheard The Court then being of opinion that the suit was 
cognizable by the Small Cause Court, returned the plaint for representa 
tion to that Court It was held that the plaintiS was entitled to the 
benefit of this section — Fordv Me}cr,i$A L J 573 40 Ind Cas 447 
Zj 3. of a like nature — Misjoinder of cause of action was 

held to be a cause of like nature with want of jurisdiction — Deo Prasad 

V -Per/a6. 10 Cal 86, followed in Mullik Kefatt v Sheo Pershad, 23 Cal 
821 '\Ialhitra Suig V Bhawaiit.tt Ml 248 (F B). Venkattv Murugappa, 
20 Mad 48 (p B ) V'«itA(ifard/»am v Ramaraju, 24 Mad 361 , Narastruma 

V MuUayau, 13 Mad 431 The contrary rulings m Rant Sabhag v Bobin, 
i \11 611, India Pvbltskcrs v Aldndge, 35 Cal 728 and Tirlha Sami 

V Sheshagm, 17 Mad 299 arc no longer good law in view of Explanation 
111 added to this section 

Misjoinder of parties must also be deemed to be a cause of like nature 
with defect of jurisdiction Sec Explanation III, and Mathuru Stiigh 

V Bkaojant, 22 Alt 248 (F D ) The cases of Jttna v .ihned, 12 All 207, 
htdta Publishers v Aldridge, 35 Cal 728, Krtshnaji v Vilhal, 12 Bom 
02^, in which the contrary view was held must be deemed as overruled by 
Explanation 111 

The word misjoinder in Explanation 111 includes nonjoinder 1 or 
tile purposes of tins section there is uo distinction between misjoinder 
and non joinder They are only vanatious of Uic same defect. Xhere- 
forc. where one of several dccreeliolders applied to execute the decree with- 
out impleading the other docrccholden, as parties, and the application was 
dismissed, whereupon a subsequent appUcation for execution was proper- 
ly presented, held that the time occupied in prosecuting the earlier appli- 
cation III good faith should be deducted under this section llrahnn 
V htrni of Lthulam Ilusam, 15 S L It tt 

\ misconception of the plaintilf as to the Court in which he ought to 
sue coupled witli the action of the Court lU which he instituted the suit 
on such misconception, in admitting tlic suit, was held, under the sj'ccial 
urcumstances of the case, to be a cause similar to defect of jurisdiction— 
Seth hahandus v Dahiabha Um iSj Sec tius case uted in Note 
149 ante 
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n>c words or otfier cause refer to cues where the actiort of the 
Court IS presented b> causes not ansmg from lacMts on tile part ob 
lie nlaintifl-CwAoiu- V M«i*oo 17" « ^66 The ssords mean some 
unavoidable cucumsunce over which no one has any control or some- 
thing inadcntal to the Court itsc« and unconnected with the default or 

negligence of the plaintifl— CJkMurfer V Gtsfessufee 6 K 184. 

I!a,a of Fandiol^ v Sa>dar C aJ^yai 34 P R 1898 Therefore the plam 
iifl wM held not cnliUcd to deduct the time during which she was engaged 
m I rosocuting the first suit which wasdumisscd owing to the noH production 
of a certificate due to her own lachcs— Jumna v Bai icAha jo Boro 
004 nor can the pJamtiS claim oempUon when hiS first suit was dismissed 
on account of failure to give noUc« under see So C P Codo— 

V hcruandti 5 S L B 181 

Thu. section applies where the previous proceeding was dismissed on ac 
count of the Courts defect of jurisdiction or some cause of hU nature; 
that » on some such technical ground U does not apply where the pre 
vious proceeding was dismissed after ^judication on $i$ iterils-^Issuree 
Muidv Farbtll) jW U 13 Ardha Ckandra v Maiatfgm sj Cal 323 
(3 7) /fu/awiBasdiuv halt Prasanna 74 Ind CaS 279 (CalJ Thereforfl 
in calculating the period of limitation prcscnbcd lor a smt brought by tht 
adopted son to set aside an alienation made by lus adoptive raother the 
period of pendency of suits brought by or agamst him to prove or disprove 
the vahdilV of bis adoption will not be deducted because sueb suits were 
properly brought and adjudged on their mcols— /fwArn v Muddun 5 
\V K 3f tn objector's cJaini having been disallowed be brought a 
regular suit to establish his nght and to have the sale stayed The attached 
property was however sold pending this suit wlych was subsequently 
disi^ed on it> merits He then brought another suit for declaration 
that the property (which was still in bis possession) was his and was not 
affected by the sale it was held that m calculating limitation for the second 
suit no deduction could be made for the time consumed in the first suit— 
naghuHath V Soonoo. 21 \V K 

Where the previous suit was dismissed not on any teebmeai ground 
of misjoinder of parties or of causes of action but on the ground that having 
regard to the framcof the suit no cause of action had been established against 
the defendants held that this section would not apply and the time taleo 
up by the previous suit would not be deducted— be w/if«ia/i7a«A v AlJa 
voodee I, 2} Jfad 583 

Plaintilf at first instituted a amt w 1893 for possession and mesfle 
profits from 1889 to iSyj (the date of suit) as well as from 1893 to the 
date of recovery of possesswn The smt was decreed m January 1893 
but the mesne profits were awarded only up to 1893 (the d^te of suit) 
the decree being silent as to the mesne profits froni 1893 to 1S93 Plaintiff 
thweupon instituted m April iSyS a second suit for mesae profits fro 
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i 393 to January 189s He/d that the suit was barred , the lime of penden- 
cy of the previous suit would not be deducted, because it ^ould not be 
said that the fonner Court was unable to entertain the former suit from 
defect of jurisdiction or other cause of like nature In fact the Court 
did entertain the former suit and there was no defect of jurisdiction which 
prevented the Court from awarding the mesne profits claimed, but it did not 
decree the mesne profits either through inadvertence or because the claim 
was not specially pressed — Hays v Padmanand 32 Cal 118 

Plaintifi s suing by mistake on a foreign judgment, which was a nullity, 
cannot be held to be a cause of like nature with defect of jurisdiction — 
Raja of FandkoU v Satdar Gurdayat. 34 P R iSgS 

Where, relying upon a deasion of the High Court, a decreeholder insti- 
tuted proceedings in the Insolvency Court, and then by a subsequent Full 
Bench Decision of the High Court »t was declared that those proceedings 
must be taken in the Revenue Court and not m the Insolvcncv Court, 
whereupon the decreeholder applied to the Revenue Court, held that the 
time during which the proceedings were pending id the Insolvency Court 
would be deducted~Pi»r6<i'r v Raja Sktam Rthh, 44 All 296 (300), 
20 \ L J 147 fiS Ind Cas 214 

Res judtcala does not constitute a "cause 0/ like nature' withm the 
meaning of this section Thus, a decree holder made an application for 
execution of his decree on the 6th October 1915 which was dismissed for 
default Thereupon the judgment debtor who also held a decree against 
thf decreeholder applied for execuUon of his decree against bun, and the 
decree holder made an application oa the 13th November 1916 for being 
allowed to set <vS lus decree against the decree of the judgment-debtor, 
but the decree holders application was disallowed on the 23rd May 191S 
on the ground of res judica'a Subsequently the decreeholder made an 
application for execution of his decree and claimed to deduct the tunc bet- 
ween the 15th November 1916 and 23rd May 1918 Held that though 
the decree tiolder was prosecuting his apphcation for set oS with due 
diligence and in good faith against the same party, yet as bis application 
was dismissed on the ground of res judicata, which is not equivalent to 
want of junsdiction or other cause of like nature, he was notcnbticd to 
get the deduction claimed by him — Draja Copal v Tara C/iand. 6 P L J 
S93 

An application for execution of a decree was dismissed because the 
rebef asked for was not m conformity with the decree, the legitimate prajer 
for the execution of the decree being joined with a prayer winch the Court 
was not competent to grant Held that tlic lime occupied in this appli- 
cation should be deducted in calculating the period for a subsequent appli- 
cation, as the former application was dismissed for a cause of a nature 
similar to defect of junsdicUon— A'ciAom Mai v Jagduh Naratn, 3 Pat 
43, 73 lud. Cas 312, A, !• R< i 9 H Pat 471 



Sec ] 


TIIE ISDUN UM1T\TI0M ACT 


12 1 

1X4 Withdrawn] ol prenaus sivt This sect on applies only to 
cases where the preaaous suit was dtsttissei by the Court itself because it 
was unallc to entertain it it docs not appl> where the previous suit was 
\TilunUnlv abandoned or tiilkdraxn bj the plaintiff When tlie previous 
suit had liern Vcrminated not b> am action of the Court but by the act 
of the plainti T he cannot claim the benefit of this section — druna hala ii 
s nax jiMad 136 \art)lalv So tcsuiar 29 Bom 219 Ubendra 

\ A<in/a o Ind Cas 05 hnsknait v I tthal 12 Bom 6 5 Bat 

Jtinna\ lia\ tchka to Bom 6o| PtrjaJtv Piriade 6 Bum &Si 

1x5 Dedu.tton of time —Where a plaint which had been presented 
to the wfon* Court on the last daj of the penod of limitation was sub 
sequenth returned b\ the Court for presentation within a week to the 
proper Court and then the plaint was filed la the proper Court within 
a week it was held that the suit whci so presented was barrel by Iimi 
ration as onli the time dunn^ wtuch the suit was pending m the wrong 
Court should be excluded and the fact that the Court had given a week s 
time should not be taken into account — llandas v Saril 17C W N 515 

t8 Ind Cas i2t The pnnaplc is that a Court in returning a plaint to a 

plaintiif 111 a suit in w hiclt it had no juns liction had no authority to a fix a 
time w ithin which the plaint was to be presented to a Court having j uns 
diction and if it docs so that fact will not in any way affect the time to 
be allowed to the plaintiff— Gaurt \atgiah v Piadatala Venhatappa j 
M H C K 407 

^ Soalso whereaplaintwa* relumed tobc re presented toanotherCourt 

and no steps w ere taken for 10 days thereafter by which time the suit was 
barred held that the delay could not be excused — eh Makam md v 
Raja 26 V L K 142 ‘iheo \atatH v Ran Prasad SNLJ76AIR 
1923 '♦as 24« 

Closti g of airOHg Co tri —The last day for filing a suit was 14th June 
1908 But as the Court in which the suit was sought to be filed was closed 
from 14th June to 5th July the suit was fic I on 6th July 1908 On 17th 
February 1909 the Court found that it had no junsdiction and returned 
the plaint to the plaintiff for presenUtion to the proper Court The 
plaintiff presented it to the proper Court on the next Court-day » e 19th 
February ijog It was held that nnder sec 14 the plaintiff was entitled 
to the deducuon of time between 6th July 1908 and 17th February 1909 
t « the time during which the suit was actua ly prosec t ed in the wrong 
Court but not to a deduction of the penod betiveen 14th June and 5th 
July 1908 dunng which the wrong Court was closed held further that 
the plainUfI could not invoke the aid of secUon 4 for deducUng the latter 

penod as the word Court m that section does not include a wrong Court— 

Mira Mohtdeen v Nallaperimal 36 Uad 131 Sleshagtrt v Vajra Vela 
yudan 36 Mad 482 CouindasaMV Sat t Padayacht 43 M L J 5,9 69 
Ind Cas 724 Makendv Ramraj X4 A L Jow Contra— Fasyanap^a v 
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Ktishnadas, 443, where it was held (dissenting from 36 Mad 131) 

that the period during which the wrong Court was closed should also bo 
deducted 

The time taken in obtaining certified copies of the judgment or order 
for the mistaken institution of the appeal which ultimately proved infruc* 
tuous, should also be deducted from calculation, because the plaintiff 
IS said to have been prosecuting a avil proceeding during the period he was 
taking the preparatory steps for the filing of the appeal by way of applying 
for copies of judgment and decree — LiUtshmtra»t \ Sonaiatt, J iCo 

156. Suspension of right of action — Two cut of thre* broth rs were 
dispossessed of their shares in certain properties by the third brother One 
of the brothers who were dispossessed brought a suit for the recovery of his 
share as against the other two brothers as defendants One of the defen* 
dants supported the plamtitf and set up bis own right to one third share 
jji the property An issue was raised between the co-defendants as to 
whether the defendant who supported the plamtifl was entitled to a certain 
share The Court passed a decree not only m favour of the plaintiff but also 
declared that the defendant had one tliird share On appeal the decree 
of the trial Court was set aside so far as the defendant was concerned He 
then filed a suit for tho recovery of bis share It was held that he was 
[entitled to deduct the penod from the date of the decree of tho first Court 
to tho date when that deerve was set aside on appeal, t c , tho penod dunng 
which there was the judgment of the lower Court in his favour m the pre 
Mous suit that a Court should relieve parties against injustice occasioned 
by its acts and oversights that where the pUintifi could nut have sued for 
some relief which had been decreed to him by mistake, his right of action 
should be considered ts suspended . and that the time during which his 
right was suspended should be deducted, although it was doubtful whether 
this section covered the case or not — Lahhan v 35 Cal zoo, affirmed 

by the Privy Council in Nrtlyamont v Lakhan, 43 Cal 660, 20 C W N 
5--< 53 h^d Cas 452 See also Note loz under sec 9 

The plaintifi purchased a paint at a sale uuder the Patni Kcgulatioii 
in May 1908 Thepatnidar instituted a suit for cancellation of the sale 
which was decreed in May ii}\s Jo the inverval, on the 1 4 th October 1910 
the plamtifl had paid rent to the defendant to prevent further sale under 
the Regulation The plaintiff now brought a suit in 1916 for recovery 
of the monc> paid by him to the Zemmdar as rent, and claimed to deduct 
the time winch was occupied b) a proceeding fur assessment of mesne 
prufits as between himself and the onguial patmdar un the basis of the 
dccuc fur caiHcllatiun of thesah. ^«/<fthatthe paiiituf was nut entitled 
tu a deducUun of the penod There was not since the 14th October 1910 
any i>cnud u( tune during which the ngbt of the ptaiotuf tu institute the 
{resent suit was suspended by reason of urcumstanccs over wluch he 
had uo euulrul, so as to cuutle him to invoke the aid of the rule recognised 
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b% Ihe JuUiciat tonmiittfc m 7 M I \ i.: M I V 314 -43 Cal, 

6)11}, And tu dnluct the )''criixi — JttMki \itlA V Ofjov Chxiid Mahalab, 
i6 C. \V N 271 oo Ind <• •►98, 33 *■ I J 306 1 or otlicr caics, in 

Hhicli the |mnu]<1c of the »u^|>cnsion of caUMiof action has been discussed, 
see Sujnkj % {t),j],nsf>na i8 C \A N looQ ^ I U 1925 Cal 67, 
Dina \<>lk\ Jadii Salk .‘>>< \\ \ -02 \ I H 1923 Cal 436, and the 
eases ated m Note 102 under sec <1 

157 EspUnatioa I — TerminaiioH — \Micie a plant 

IS nnlerol to Ik- returned f'*r pn sentation to the proper Court hut is actually 
returned thn-e da\s later tlu suit m the uruni; Court is said to terminate 
on the da\ on which the plaint is aCtualK returned and not on the day on 
which It IS ordered to he riiumed The reason is that a party cannot 
alwais ert back tus |ilaiiit on the same dav on which iC is ordered to be 
returned and as loni,' a» the piaintill has exercised ordinary dih,jencc in 
pursuing his claim there ‘s no reason why the period up to the day when 
he kcta '‘•ick his plaint should not be dcduclwl— .Va^iurfai v Magaiilal, 
40 Uom -ii 'M Ind C»s 100 \ I l< 192. Boiu too. Uasianappa v 
hiifhiiadut o 443 ^Ivhtiidrit ^ Sanda.ijC W N I043, 20 Ind. 
Cas 18] 

\ suit to set -isidc an order was hkd in the muusitis Court on tllu 
.7th 'September 1S82 wlin-h he dismissed as being be)ond his jurisdiction 
Uu appiAl iht L>kstni,t held that the Munsdi had juttsdicUun, and 

urdcri-d liiiu tu U) the ease On further ap|K.ai, the High Court set aside 
the. urdtr of the District Judge vo 17th \ugusl 1883 and directed him 
tu aseerUiii the value of the land in dispute 1 1 the suit and pass a fresh 
older \lur that incjuify was held the Judge passed an order on 30tli 
October i88j confirming the original order of the Munsirf The plaintiff 
lliercuiion filed a second suit on 8lh \ugttst 1684 Held that Uio plaintifi 
was entitled to be allowed the whole of Uic tune occupied m the first suit 
up to llic dale of the final order of the District Judge (30th October 1883) , 
the order of the High Court did not terntiiiale the prior suit , that order 
directed Hie Judge to ascertain the market value of the land and to pass 
a fresh order , and the suit teriiiiiutcd only when the District judge passed 
a fresh order after holding Hie inquiry — 6<iuA;ara»i v Parvatht, 12 
Mad 434 

Where a plaint was relumed ou Uie 27U1 June with a iwnuusion to 
rtiile It III the jiroiicr Court, and wth a direction to the plaintiffs to pay 
eosts, and ail order iisiiig the amount of costs was lecorded on the 50th 
June, it was held that the return of plaint on June 27 terinuulcd the con- 
ncctiou of the Court willl the suit, and though the eosts were calculated 
later, the plaintiffs were nut prosecuting their suit in that Court after the 
plauit had been returned — Ottugu ChafuH v AkhU Chaiiiiru, 24 L j. 
355. 35 5'Ja 

158. Application cf section to special or Ivcal Uws .—According 
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section 2gasno\v amended, this section apphes although the case is governed 
by a special or local law of hmitation as lor instance, it applies to a suit 
under section 78 of the Madras Rent Reco^e^y Act (VIII of 1865) — Kalla- 
yappa v Lakshanpalhi, li 5 Iad 467 . or to a suit under the Madras Boun- 
dary Act (XXVII of i8(jo) — SfsAfliBMia v Sankara, 12 Mad 1 , or to a suit 
under sec 86 of the Bombay District Aluniopal Act (VI of 1873)— Gtira- 
cbaryitv P/riicf/uf, 8 Bom 529, or to a proceeding under the Provinual 
Insolvency Act ^ — Dropaix v Hua 34 All 496 (F B) 

The following cases in which this section was held inapphcable to 
suits or appbcations under special or local laws on the ground that those 
laws wcie complete codes m themselves, are no longer good law in view 
of the. recent amendment of section 2y — Nagendra v Malhura, 18 Cal 
368 (suit under Act X of 1859) Abdul Kaktin v Lati/inmessa, 30 Cal 532. 
A<i/i>iiiid(fin V 5 aAi 8 i(ddi)i 47 Cal 300 F B, Kkagtndra v Banian), 24 
C W N .9 (cases under sec 77, Registration Act), 7 ra« Deva v Para- 
nieshuaraya 39 Mad 74 (case under Prov Insolvency Act) , C/iait<dA«ry 
Kesft v Oiaiit Ray, 29 Cal 626 (application to set aside sale under sec 
3io\C p Code 1882) , ioAAjnwH V Keshaa.bti L J 205, A 1 11 1923 
Nag 300 (suit under C P Land Revenue Act) 


15 (i) In computing the penod o! limitation prescribed 

for any suit or application for the execution 
Lxclubionof timedu of a decree, the institution or execution of 
logs are' s'^uspen^ed^^* stayed by injunction or 

order, the time of the continuance of the 
injunction or order, the day on which it was issued or made, 
and the day on which it was withdrawn, shall be excluded, 

( 2 ) 111 computing the penod of limitation presenbed for any 
suit of winch notice has been given m accordance with the re- 
quirements of any enactment for tfic time being m force, the 
penod of such notice shall be excluded 


159 Scope — The words 'or application for the execution of 3 decree 
have been added in the Act of 1908 Subsection (2) is new 

Under the oJj Jaiv tins scebon applied only to sutls , and therefore 
where the execution of a decree was stayed bj an injunction, it was held 
that the bme during which the injunction was in force was not to be 
excluded la conipubng the penod of limiUUon— flajara/Anaiu v Sf^e-a- 
layain u Mad 103, Kaljanlhat v Ckanaihwiilal, 5 Bom z^.Lutfulv 
Samhhttdfit, S Cal 248 , Amulya v Preo, 7 tad Cas 886 

But the Court in many eases relic. cd Um. decree holder by treating 
the appheaUon lor execution made alter the withdrawal of an injunction 
as an apilication to revive or continue some previous application (Article 
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i 5 i} ‘v** V !}HU tttfi 6 \ll 21 v fjaitesfi 3 P L 

I I3J V s fc>m ■‘<3 Va/’JVa" V 3f 

B-'ai J4S f'JiinlJmif \ fftltitsln 16 Bom ’oi />st«r v ^tblul 4 Cal 
S77 hirj'uiiitr i Ufbiii iifhtn to Cal 407 ^’<nu 4 >o v imrtt 34 
Cal t>So ! \ liailvr t7 '** 50M-\4 

c'tol undff \rttc\? iSi 

Cot n>\r unlrr fix* Sf^tion the time lunnij uhicli the ertcu 

<Of IS sta\el fc\ an in)unct»oo or ord^r slitU be etchiilej See Oat Vjaiit 
V njj Ra‘)i 71 i/ii t<l B.>m rtt rtt.Jix U 4jG 

163 Applicat on ol tesioo to special lawi — ^llclote^ec 29 was 
4Tpnl»J h\ \rt \ of ro • »t was hell that the provisions of section 13 
ouU not be apiilifd to a spefaM penod of limitation prescnbel by the 
rv-ii::tl Tenancy Vc‘ an 1 fherefnre subsection (») couM not applv to a 
Suit msti'utel unle^ the terms «»f Section 104H of the Bcfl5alTen4ncy 
Vet Sach a iujt was to be bn\u5hi niihm six months as «pecifie I in that 
section an! the plaintifl vvts pot entitled to exclude the penod of notice 
t» tip ^Cretan of Stat" fonier sec 80 C P Code) whom he Jiaj tnade 
or loned as a lefendant — Secretary af S/a/e v Canjaih3r 43 Cal 934, 
GjHg^dhar v famhinam 22 C W N Sty Sccfla'y of S/ile \ ^JiiSi 
Variia {6 Cal i<N See also /iirjiai v IfaJahir 40AII loS jfi V L J 
“t wher* it was IicU that the word pr«>scnbed in this section referred 
to a period prescnbisj by the Liniitation Act These nilmgs are no longer 
^ood law in view of th" present '•mendment of Sec 29 S”e •Srtiiteasa 
v Sfintar vo/ Sd'r 38 Sfad o* where subsection (?) ol this section was 
applied to a suit un ler sec jo of the Madras Revenue Reeoverv Act (II 
0/ tS04) 

jdi S*e ten 4^ C P Code — Thepenodol 12 years mentioned in 
Section i8 Cm! procedure t ode is not x period of limitation* m the sinct 
sense of the term xnd conseinenlly Section »5 of the Limitation Vet cannot 
apply to it Hence an apibcation Jor execution of a decree stayed by 
injunction or order of Court filed after bvelve years from the date of the 
decree cannot be saved by excluding under section 15 the time dnrmg 
which execution was stayed — ^ubbaravaa v b/ata^ajan 43 Vfad 785 
43 M L J 168, V 1 R 1922 Mad z6S 

162 Injiixciion or ordn —In computing the pe lod ol limitation 
for execution of a decree the period dunng which the exceution lias been 
staved or suspended will have to l>e excluded though no execution pro 
r^-edmgs were pending at the time^-Goot/idvajul i v /?a«3« Roio, 40 \j 
L J 124 

An adjournment of the hearing does not amount to an injunction or 
older staying execution of the decree— TAatowa/n v i^adiar, 3G jnj 
9)9 {<^al| 

In an appeal to the pnvy Coonal, tlis appellant whose sipt lus been 
diSDtissed fay the High Court odcrej as sedlnty for costs a roit jeerre m 
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another suit obtained by him agamst the respondent It was held that 
the acceptance of the rent decree as secunty did not involve any order 
staying Us execution so as to enable the appellant to deduct the time 
that elapsed between the acceptance and his subsequent application for 
execution of the rent-decree — Mtditapore Zamindan Co v Deputy 
Stoner, 3 P I J 139 

An order of adjudication adjudging the defendant as an insolvent is 
not an order staving suit against the defendant, because its effect is not 
to stay proceedings against the defendant insolvent but merely to impose 
on the plaintiK the necessity of obtaining leave from the Court to sue 
under Section j6 (2) of the Provinaal Insolvency Act Therefore the 
period during which the insolvency proceedings ivcre pending could not 
beexcluded — liamaswantiv Gobtudastaim 42 Mad 319, 36 L J 10^, 
49 Ind Cas C23 Stdhrajv dihilajt 47 Bom 244, A 1 R 1923 Bom 33 
But an order striking od an execution petition on the ground that the judg- 
ment-debtor had been adjudicated an insolvent and the decretal amount 
had been entered in the schedule of debts amounts to an injunction within 
the meaning of this section — TaraChandv /uga/, 1919P \V R 17 

Where the tenants instituted a suit against the landlord to set aside 
the Collector's order passed under Sec 70 of the Bengal Tenancy Act 
and obtained an injunction restraining the landlord from executing the 
Collector s order pending the disposal of the suit, and upon that suit being 
hnally dismissed the landlord applied for execution of the Collector a onler 
held that limitation for execution did not run for the period during winch 
the injunction subsisted — Dalnkchand v A'a'Awni, a P 1 , J 24 (29) 

In computing the period of limitation for execution of a decree the 
decrceholder is entitled to deduct the period during which the execution 
13 stayed by an injunction and (he fact that the injunction related only 
to a pari of the decree is immatenal — Bat Ufant v Bat RitkkmJnt, 38 Bom 
153 ('55) 

The 'order mentioned in this section refers to an order of a Civil Court, 
and not to an order of Go\crnraeot or Royal Proclamation by which the 
plaintiSs (a German Bank) were debarred from bringing a suit owing to 
declaration of war with Germany — Deuseke Astaltsehe Dank v Idtra La} 

46 Cal 526 (533), 23 C W N 157 

This section rs not conBncil to cases of direct stay or injunction, but 
can be extended to orders which indirectly but very approximately and 
cScctually cause a delay Thus where pending an appeal to the Pnvy 
Council by the judgment-debtor the High Court made an order allowing 
the decrceholder to execute the decree on his famishing secunty for the 
amount of the decree wathm one month, but the decree-holder being unable 
to find the required secunty, his application for execution was dismissed, 
an 1 the Pnvy Council eventually dismissed the appeal for default of prose- 
cution. whereupon the decree holder again applied for txccuUoa: held. 
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that the orJcr of the High Court, uhatevcr be the form of >t did in fact 
stay the cxecuiioo of the decree and prevent him from executing the decree 
unconditionally as he was entitlnl to do \s the condition could not be 
performoJ the edect iraj to slay execution altogether and under tins 
section the time during which the order was m force should be deducted 
in reckoning the penod of limitation for filing the present execution petition 
— Pjndey ’’Sadeo .Vorain v Radka huar 5 P L J 39 (43 44) 53 

Ind Cas 9 

t^Ticre pending an appcaj from a prelrminary decree tor foreclostire, 
a Itecciier 1$ appointed tor the management of the mortgaged properties 
with a direction to pa} interest httd that so long as the order appointing 
the Receiver stands, the defendants are entitled to pay oil the decretal 
amount and that consequent!) the order of appointment of the Receiver 
operates as a sta) of the plaindfi s right to apply for a final decree or 
for pKsession and that therefore the penod between the making of 
the order and the date on which the Recciwr is Uncharged must be ex 
eluded in computing the penod of hreitadon for an application for a fioal 
decree for foreclosure— CAAVey Afjrain \ Ked^r }iilh i Pat 135 3 P L 
X sSs. K 1 li I9i* Pat 3it 

In a suit brought by the widow of a deceased partner to wind up the 
partnership the surviving partner was prohibited by the Court, at the 
instance of ibeplaintiif from collecting debts due to the firm Subsequently 
a Receiver was appointed to get m the assets of the firm It was held that 
j» a subsequent suit by the Receiver against a debtor the tune between the 
date of the injunction and the appointment of the Receiver must be de 
ducted from computation 0/ the penod of /imitation — .SAirnMiugnn v AtoidiK 
8 3fad 230 

Ao order staying execution of the decree must be a clear one, but it 
13 not necessary that the order should he in wnting—-Kis;ii>a«ia/A v Marsu 
23 liom L R J07 

An order under sec 2 ot the Chola l>iagpur Rncumberecl Pstates Act 
bnnging the estate under protcetton is a vesting order staying all procee- 
dings, and under sec 13 of the Limitation Act (here should be a revivor, 
the penoil of protection being excluded — Afalkura Prasad v JagSikuar 
Prasad 5 Pat 404 AIR 1926 Pat a6o, 94 Ind Cas 624 

Allachnteftl — An order of attachment of a debf under sec 268 of 
the C P Code (1882) is not an injunction or order staying a suit on the 
debt wsthia the meaning ol ttus seettoa, because the order does not prevent 
the creditor from bnnging a suit on the debt, but only from reeeivin"' 
from the debtor the amount thereof . if therefore the creditor does not 
bnng a suit on the debt within the presenbed period it wUl be barred— 
5Ai6 Stiigh V Stta Ram, 13 All 76, Beit Alakarant v Collector of Etawah 
17 All 198 (PC), Rangasatnt v Thangavelu, Had 637. jo Ind' 
Cas 380 And the result u the same if the attachment of the debt be 
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before oi after judgment — Belt Maharam \ Collector of Flavah 17 All 
193 (P C) 

An attachment before judgment of a decree and a consequent order 
issued by the Court attaching the decree amounts to an absolute probibi 
tion of the execution of the decree by anybody it amounts to an injunction 
and the penod of its pendency is excluded under this section In computing 
the penod for executing the decree — Raj taginpaity v Bhavam Shankaran 
47Mad 641 47 'if L J 4 80 Ind Cas 103 AIR igzjSfad 673 

According to the Calcutta High Court an attachment of a decree 
under O 21 r 53 C P Code has the effect of staying the execution of 
the decree and the penod ocenjMed by the pendency of such attachment 
will be excluded in calculating the penod of limitation for execution of 
that decree — Ktrtiushasht v Chaudnka 30 Ind Cas 5S7 (Cal ) But the 
Bombay High Court holds tbit sec 15 only applies to an absolute stay 
and not to a limited stay as would be ordered under O 3i r 53 The 
stay foes not prevent the holder of the decree sought to be executed 
or bis judgment-debtor from seeking to execute the onginal decree an 1 
that being the case time must be taken as running against them<— ' 
Chanlasappa v Hohbaiappa 48 Dom 485 (4Q1) 26 Bom L R 317 80 
Ind Cas 231 A I R 1924 Bom 383 

163 Deduction of tlcn* —Under this section the decree holder is 
cnhtlcd to deduct the penod between the da> on which the injunction is 
issued ind the day on which it comes to an end Limitation will com 
mcnce to run as soon as the order granting the injunction is withdrawn 
If the injunction comes to an end by the order of the Court of first instance 
limitation will run from the date of th» order of that Court and the fact 
that there has been an appeal from tJiat order will not entitle the decree 
hoi icr to deduct the time of the pendenej of tho appeal Thus an applica 
tion (or cxccition of a leCTccwnsniai’eon the iSthApnl 1914 and while 
this application was pen ling a suit i as instituted for a declaration that 
the decree hai been obtaincil by fraud andion gtJi December 191 j a tem 
porary injunction was obtained in this suit restraining the decree holder 
from executing the decree On the 26th April 1915 that suit was dis 
missed and with that dismissal tlie bar of injunction came to an end \n 
appeal was Fled an I it was dismissed on the 19th Apnl 1917 Thereafter 
the decree holder again appheil for execution on iitJi June 1918 Held 
that the apphea ion was barred because limitation ran from the .imc when 
the injunction came to an end by the order of the fir^t Court on 2 ith Apn' 
1915 and not frotr 19th Apnl 1917 — liaJjeoni \ Budh Singh 42 All 5O4 
1566) iSA L J Of 5<3 Ind Cas 10 6 Dunng Uic cxecu’ion of a decree 
a stranger claimed the property attaclicd and applied (or an mjunction 
restraining the ux-cution sale He abo brought a suit for a declaration 
that the property was not liable to sale The execution Court granted 
a temporal) injunction pending tie final decision of the suit The suit 
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was e«ntually dismissed on November 1913, but an appeal was ' 
filed therefrom which appeal was liVewise dismi'sed on and May 1917 
litli that the injunction came to an end on the 23th November 1913, 
the date on wluch the first Court dismissed the suit, ind not on the and 
May 1917 when the appeal was dismused — MaJho Prasad v Vraubadt, 

i\ Ml 3S3 (3S6) 

164. Suh-section (a) — Notice — Where a plaintitt, m a suit against 
the CosTHimcat, j required to give notice to the Government under 
section So of the Qvil rht'Cdlure Code, tie u entitled under sub section 
(2) to exclod'^ the period of notice (»e two months) in computing tlia 
penod of Iimitabon presenbert for the su(t-~V fV Ry v Ramdhan, 32 
r R 1917,38 Ind Cas Coo In asuit falling nnder Article 16, tho ptaintiS 
13 entitled to deduct the penod of two months* notice which he has to give 
to Lhe Cos'cmmcnt before bnnging the sml—Surelary 0) Slate v Vert- 
laSra flam. 46 Mad ^83 Where the plambfi bangs a suit against a State 
Railway, he is entitled to deduct the penod of two months' notice given 
to the Secretary of State — li <&• V IK Ry v Ran Sarup, 3 P. L T 6^3, 
70 Ind Caa 109 AIR 1922 Pat SlO If in a single suit against several 
defendants the plamUl n entitled to a deduction of tame as against one 
defendant under sc<. 15 (2) V is entitled to a deduction against all the 
defendants — l(/tJ Khanderaa v Ckanmaltappa 26 Bom L R 364 A 
I R 1924 Bom 3O4 

But where a plaintaS under a mutabc of lav or fact concedes that 
He has a cause of action agaimt the Secretary of State or a public body 
in addition to tiis cause of action against a private person and joins without 
reason the Secretary of State or the public boJ> he shall not be entifled 
to invoke the assistanc- of this section and to extend the penol b> two 
montlis— Ini'j PrasMl v Nuamaddtn 22 O C 342 Where no notice 
under see 80 of the C P Code is necessary to be given the fact that it 
has b^en given will not entitle the plaioUQ to exclude the period of such 
notice— IKr'foH v Prary Mohan 40 Cal 898 (949) 

The plain'iB is entitled to exclude the penod of two months’ notice 
required to be serveil under section 3' of tH" Court of Wards Act on defen 
dants who were Government wards at the time when the cause of action 
arose and the extension cannot be refused on the ground that they ceased 
to be wards before the suit came on for hearing— ^Aaxtferuo v Chanmallap-, 
pa, 36 Bora L R 364 A I R i9*4 Bom 364 

Sub section {2) must not be read into the provisions of Sections 6 and 
8 This sub-section has nothing to do with the "xtension of time allowed 
to persons under disability under sections 6 and 8 Thus, section 49 of 
the Court of Wards Act requires two months aotac** to be given before 
tlie institution of a suit under that Act. but this penod of two months 
shall not be added to the extension of time allowed to persons under 
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dmbility undor sections 6 and i-^Naraiimki v Krishna Chandra 37 
M L J 256. 


10 In computing the period of limitation prescribed for 
Exclus on of time a suit for possession by a purchaser at a 
cxecutiOH of u dccrce the time du 

ing> to set aside execu 

tion sale are pending nng which a proceeding to set a^ide the 
sale has been prosecuted shall be excluded 


x6j The penod of liimtatioa for a suit for possession by an 
auction purchaser referred to in this section is prescribed by Articles 137 
and 138 

The word proceeding in this section is not restricted to an application 
to set aside a sale but is comprehensive enough to include a suit as well 
as an application the obvious intention of the Legislature is to allow an 
exclusion of the period dunng which the validity of the sale is impeached 
whether by a suit or by an application — Premothov Ktthfrt 2i C W N 
304 38 Ind Cas 547 


17 (1) Wlicrc a person who would if he were living have 

a right to institute a suit or make an ippli 
nS'wso'e’Scrao" "sht accraes the 

penod of limitation shall be computed from 
the time when there is a legal representative of the deceased 
capable of instituting or making such suit or application 

(2) Whe c a person against whom, if he were living a nght 
to institute a suit or make an application would have accrued 
dies before the nght accrues the penod of limitation shall be 
computed from the time when there is a legal representative of 
the deceased against whom the plaintiff may institute or make 
such suit or application 

(3) Nothing in sub-sections (x) and (2) apphes to suits to 
enforce nghts of pre cmption or to suits for the possession of im- 
moveable property or of an hereditary office 

x66 Principl — This section adopts the gcner&l rule that a complete 

cause of action cannot accrue uniess there be a person in existence capable 
of suing another person in existence capable of being sued It clearly 
assumes the existence of the general law that the legal representative holds 
the property m the nght of tiw deceased and that it U his duty to sue m 
respect ol a cause of action that has accrued after the death of the testator 
and it furtner provides that the time shall not begin to run uati] the ques 
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hon as to who Is the legal representative of the deceas'd has been solve<l— 
Ktilto Prasad v Madho Prasad 3 Pat 880. A T R 1924 Pat 721 The 
pnaaple of this secbon is that in order that a nght of suit or cause of action 
ma> exist, there must be in existence a person capsble of suing ind another 
capable of bang sued Until both these persons exist, there cannot bo a 
perfect cause of acboa — Darbv and Bosanquet on I-imitaton, 2nd Edn 
pp 49 50 There can be no limitation nnbl there is a person in cx.stencc 
competent to sue— S«ti KutU v Kunht PafAwprff, 40 Mad 1040 (1063)* 
Matikkamv TkaaxkackeHam, 4 L W 3A9 Palamanit v Vadamalat, 2 
L \V 723 Therefore where no trustee was appointed for a temote by the 
conmittee for 24 years from 1883 to 1907, and the defendant had been in 
adsersc possession of the office of trustee before IQ07, the adverse possession 
by the defendant commenced onlvfrom 1907. the 3 ear m which the plainbff 
was appointed to the office of trustee — Palantappa v Vadamidat, 18 Ind. 
Cas 373 On tlie same pnnciple. so long as there was no Receiver appoin* 
ted for the management of a temple, there was none competent to sue on 
behalf of tlie temple, and the right to sue accrued to the temple from the 
tsmx vilieu the pUintid vtas appouitel Receiver — d««xmafai v Cobiada 
Rao, 46 Mad 5*9 fti a suit by a legal rcprescntabve of the pnncipal 
i^ainst the agent, bmc would not ran until there was a legal representative 
of the pnnapal constituted — fiurray v East India Co , {i8at) s 
B & A 204 

167. Before the right accrues* —To bring this secbon into opera* 
bon, the death must occur before the nght to sno or make an aj plication 
accrues If the nght accrues in the life tune of the deceased, the penod 
of Umitabon tiegias to run from the date of accrual, and it matters not, 
as far as limitabon is coucemed in that case, uhether by a will proved 
or by any other means a legal represcntabve u>n es into existence or not 

Rtodti V Smelkurst, 4 M. & W 4a . Boalunght v Boatanghl, L R 

17 nq Sec secbon n 

x68. Capable of suing . — ^Tbe expression 'capable of suing is the cqui* 
valent of 'not under le^al disability to sue ’ It cannot rt.fer to incapacity 
ansmg lioiii want of means or absence or other physical causes What 
legal disabibties incapacitate from suing are pointe^l out m secbon 6, 
amongst which infancy is tlie foremost — Rtvelt Qarnar v Goculdat, 20 
Bom. 15 (at p 44}' 

Section 6 of the Lunitatioo Act must be read m conjunebon with 
this section , and the eperabon of the earlier section must be regarded 
as qualified by and subject to the rule presenbej m the latter secbon. 
Thus, where a partner died in 1S96 leaving a widow and infant sons, and 
the widow took out letters of administration to the deceased's estate 
in June 1896, bmited dunng the nunonty of the sons, and the eldest of 
the minors who attained majonty in 1903 insbtuted the present suit m 
1904 against the surviving partner, on behalf of himself and his infant 
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brotliers. for nn account and share of the profits of the dissolved partner- 
ship, held that their infancy did not save limitation because the edect of 
the grant of the letters of administration to the widow was that the entire 
estate of the deceased vested in her, and she leprescnted m eve’y respect 
the estate of her husband and therefore time began to run from the date 
on which the plaintiff s mother obtained letters of administration— fl/oAiI 
V J?a; Narnin, 0 C W V 537 It is sabmitted, however, that this view 
of the law which practically modifies the provisions of section 6, is totally 
Incorrect 

169 Legal representative —For definition, sea C. P Code, sec 2 (ii) 

An executor or administrator of a deceased person is his legal repre 
sentative for all purposes —Sec an, Indian iSuccession Act (XXXIX of 
1935) The executor is a legal representative within the meaning of this 
section even though he has not vet taken probate, for the taking of probate 
IS not a condition precedent to the filing of suits but is only necessary before 
getting a decree Time therefore begios to run against the executor from 
the date of the testator's death— Bafa-tWJAwMdH v Narayanasa^my. 37 
Mad 175 *4 lud f'as 853 

The executor of a will capa*^le of probate in British India is a legal 
representative capable of instituting a suit from the date of the testator • 
death and not only from the date when ho obtains probate The title 
and authonty of the executor are derived from the will and not from the 
probate An administrv^or on the other hand denves his title solclv 
under his grant and cannot sue before ho gets lus letters of administra- 
tion — Mtyappa Cktily v Snthramarion Chtty, ao C W. N 833 (P C ), 
35 Ind Cos 323 

A ccrtific.atc of a Jmimstratioo under Bombay Reg VIII of 1827 only 
confers a nght of management and docs not constitute the holder of such 
certificate the representative of the estate for tiie purpose of distributing 
it among the co sharers , consequently be is not a p-'tson against whom 
a sharer can institute a suit for his share — jKe>kai/v A'ara^aH, (4 Bom 236 

The person in possession of the estate of a deceased Hindu must, till 
some other claimant {e g under a will of which no probate has been granted) 
come forward, be treated for somo purposes as bis represrntativc — Pro. 
suntio V Knshlo, 4 Cal 342 

Where, after the death of one of the partners in a partnership business, 
the AdminLvtrator General obtained letter^ of admimstration and instituted 
a suit on behalf of the infant bcix of the deceased partner for partncrslilp. 
accounts and recovery of assets, it was hel 1 that the Administrator-General 
must be treated as the legal reprcscntativ«> and the penod of limitation 
as regards the suit would run from the date of the usue of the letters of 
adnnnistration and not before— RAagtearnfai v, HittU-CarnM, 23 Bom. 
544 (P, C ), afBnnmg 20 Bom. 15. 

In a suit for an account accruiog to the cmplojcr on the death of his 
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nanaccr against the managers representatives, Imiitatioa will oot com* 
mcocc to run until administration has been taken out to such manager s 
estate— V CiUculU Lardmg and Shipping Co , j 627 

Subsection (3) — The third subsection provides that the rule of this 
stctji^n sha,l not apply to amts to enforce rights of pre-emption or to 
iuits for the pos»cssioa of immoveable property or of an hereditary office, 
because the application of the rule to such cases uo Id tend to create in* 
secunt> of utle — htiho Pratai 1/aiAo Prasad, 3 Pat 880, A I R 1924 
I’at I 

18 \\^le^c any person having a nght to institute a suit 

or make an application has, by means of 

Eject of fraud , , . / \ , * 1 . , , j c 

^fraud, been kept from the knowledge of 

such nght or of the title on which it u> founded, 

or where any document necessary to establish such nght 
has U.cn fraudulently concealed from him, 

the tune limited for instituting a suit or making an appli- 
cation— 

(a) against the person guilty of the fraud or accessory 
thereto, or « 

(i) against any person claiming through him otherwise 
than in good /aith and for a valuable consideration, 
sliall be computed from the time when the fraud first became 
known to th" person injunousJy affected thereby, or, in the case 
of concealed document, when he first had the means of producing 
it or compelhng its production 

ie9A. Scope —The ptovisious of this sceboa do hot apply to cnminal 
cases , a coxiipJauit of a cnminaJ odeoco js hot a suit or ah application''** 
Lmprezs V \ageshappa, 20 Bom 543 

The pnaaple is that the nght of a party defrauded cannot be aSected 
by lapse of time or by anything else done or omitted to be done by him, 
so long as be remains, without any fault of his own. m ignorance of the 
fraud which has been coQuuitted —Rotfe v Gregory 4 DeG J & S 376 
(o79l , -Garby and Bosasquet, o(f£Uii,pp 261,262 

170 Fraud — Merc non disclosure of a transaction does not amount 
to fraud ’ That term, as used >a sec. 18, means and can only mean active 
deceit in defrauding or endeavouring to defraud a person of his nghts by 
artful device Thus where a person transferred his immoveable property 
t<J his vnfe in lieu of her dower by a registered deed and both were so con 
dueling themselves relating to the property that a pre emptor was kc 
away from the knowledge of any such transfer, but it was proved 
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Ofi tyr ths tran&Iuor aor Uus traztsferee had %ny lateaiioa to cunceai the 
transfer from the pre*cmptor and were able to consistently explain their 
conduct, held that under the circomstaaces the pre-emptor was not cn« 
titled to claim exemption under this secbon — GHitlam Rata v Sardar 
Kha)i, 86 P H 1902 Mere silence on the part of the vendor and the 
vendee is not fraud To prove liaod within the meaning of this section, 
there must he some distinct act done with the intention of deceiving the 
pre*emptor or concealing the fact of sale from him — Gaukrt Mol v Jainti 
Mol, 73 P R 1885 Ghxba v Hayal 120 P R, 1883 It must be shown 
that there was an industrious and artful concealment of the fact of sale, 
and the act must be such as to necessanly lead to the inference of a design 
to keep the pic-emptors in the dark The mere absence of a public nob* 
fication of the sale is not enough to bring sec tS into operabon^drsola 
v Var A/uAanimad, 32 P R 1881 

This section apphes only to such fraud as amounts to eotuealinent 
and 13 intended to keep from the mjured party the knowledge of the wrong 
or its remedy This section therefore can have so application where 
the fraud alleged by the party applying to set aside an execution sale is 
under statement 0! the value of the properbes in the sale proclamation 
— Rai Ktshori v JfuAutida tsC W N 963 Narayan v Damadar, 16 
C W N 894 Uut whhre the defendant wrongfully collected the money 
due to the plainud, and not only did be not inlonn the plaintifi of it but 
oven brought a false suit to cover hu tncks held that there was fraudulent 
concealment which brought this section into operaUon, and in a suit 
brought by the plaintiQ to recover the moneys, time did not run unbl he 
was aware of those collections— 5 aAi 8 Raw V Govindi, Ail 440 

The fraud contemplated in this secbon is the fraud committed by the 
party against whom a nght is sought to be enforced, » t , the fraud of the 
defendant or some person through whom be derives his btle . it does not 
mean the fraud of a tluid person-— Rawde^'of v Ajoodhia, z Cal 1 If it 
is alleged that the fraud was comnutted by the servant or agent of the 
defendant it must be shewn that it was committed for the general or speual 
bentht oi the pnnupai and not foe Uie pnvato purposes of the servant 
or agent— Rrihig Mutual Banking Co v Charnwood Rarest Ry, Co , x8 

Q B D 7x4 

Kept from the knowledge of such right ' —This secbon appbes only 
when the plamUtf has been kept from the knowledge of his nght to do 
a ccrtaiu thing by fraud of the other party, and not where ho is so kept 
from exttcuing his nght — Golarn Mutajat v. Goloke, 25 Ind, Cos 884 The 
knowledge of a right and the exetttee thereof ore iimdamentalJy different 
things Where a judgment-debtor paid the amount of decree out of 
Court but the decree holder duf not certify the payment under O zi, rule 
2. C. P Code, and consequently the {udgmeat-debtor was kept from the 
M<reu« of his n^lit to make an application under O 21, rule 2 (a), secbon 
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18 of the Limitation Act did not apply, because it could not be said that 
the jodgmcnt'debtor was h-.pt from the krtowlcdgs of his nght to males 
the application— ilirM v Jatmurat, x6 C W. N 923 (927} Where it 
was alleged that the decree holders bad fraudu cntly kept the judgment 
debtor from cxergsing his nght to apply to tho Court to certify an adjust* 
meat under O 21, r 2, by giving him assurances no cxtcosioa of time 
was granted — CXtUy Finn v Lon Pojr, 1 Bur L J 21O, 63 lad Cas 924. 
A 1 ii- 19ZJ Hang loj But where the plaintid was ousted from his 
property under colour of a hcUUous revenue sale in pursuance of a fraudu- 
lent contract, and the fraud had b«.ca so contrived as to make him believe 
that he had no ngh. of action at aii. it was likld mat mt. plaintid was 
protected agams Umitatioa onitl h. cam. lO ajiow ui tne fraud— Do'ar/ta 
nalk V Ajoodkya, 2X \V R. 109 

The mere act of fraud is immatenal The plainud or appucant must 
show that he has by means of the fraud been kept from toe knowledge 
of hia nght to institute a suit or make an application — Asunimd v Jhangi, 
1919 p W H. 2 . Naiid Ram v Jthar, 27 p L H 24. 92 Ind Cas 597 , 
Jalindra v Bro;snir«. 19 C W N 353, JJunan i^/iandra V Rroinotho, 
49 Cal l&9t) . Aameheudra v Hafieo, 20 H L R 23, A 1 H 1924 
2Jag 94 Thus; in an appheauon to set aside a sale on the ground of fraud, 
the applicant wiU have to prove that bis nght to set a»ido the sale has been 
kept concealed from his knowledge by the fraud of thi. decree holder 
or auction purchaser . it u hot enough for him to shew that the execuhon 
proceedings were irregular and Irauduleat-^Asi/asA v Bissonath, x C 
W H 67 , Hatayan v. tfokanik Oamodor x6 C W K 894, t<> Ind Cas 
464 , Bejrsng V ^onirjAdn. 6 P L. T 307. A 1 H 1925 Pat 521 , .Vatin 
Chandra v Btptn Chandra, A 1 K 1920 Cal 229 87 lad Cas 335 la 
a suit to recover landed and other property to winch the plaincilf obtained 
title oy mhentance be lOdcavouied to set aside the detendant » plea 
of hmitation by alleging fraud , tt was held, that even if tne allegation was 
tiue still as It did not exhibit coacealment of tho cause of actum and the 
alleged fraud did not constitute an ingredient in the plaintuf s muae of 
action, he could not get nd of the edect of tuuo—Byj talk v Bro 1 no, 9 
W. H. 235 

The mere ignorance of the plaintid as to his right to sue is no excuse 
under this section It is only where such ignorance has been brought 
about by the fraud of the other party that this section applies — Lohenaih 
V CAiHhimani, 16 Ind Cas 547 Thus, where an apphcation to set aside 
a sale on the ground of fraud ts made beyond the period of hmitation, 
it IS incumbent on the appheant to show that not only nad no no knowledge 
of the sale but ihat he waa kept from that knowledge in the manner and 
by the act of the person speuned m this section — Puma v Anuhul 36 
Cal 634 

On tho other hand, U it is ptovtd that- the plamUlf was fully 
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of his nght, iaspite of the frand {ffactued upoahim.^he is not entitled 
to the benefit of this section, m as much as he was not kept from the know 
ledge of his right— /obndra v. firojenira, 19 C. W. N. 553, 24 Ind. 
Cas. 249. 

Where the judgment-debtor had b^en iraudulcntly kept flora the 
ky*owhige of lh$ sale, he was necessarily kept from the knowledge of the 
right to have the sate set aside, and section 18 would apply to such a case 
— yo^Didrav Brejendra, (supra) 

171. Evidence — Burden of proof . — The fraud must be proved by 
the person alleging it It is for the plaintiff to give m the first instance 
clear proof of the fraud alleged by him. The Court will not presume it 
from the mere existence of suspicious circumstances— Bkogioon v. Ida, 
1903 F L. R. 27 , Bimaa Chandra v Promolha, 49 Cal, 886, 36 C. L, J. 
295 , 94 * 

Where fraud is charged against the defendant, it is an acknowledged 
rule of pleading that the plaintiff must set forth the particulars of the 
fraud which he alleges , general allegations, however strong may be the 
words in which they axe stated, are losufficient to amount to an averment 
ofiraud— 5Mir(y.5App.Cas. 685 (per Lord Selborse); 
Cungav, Tihukram, 15 Cal 533 (P. C ); firfsAna;* v. iS Bom. 

144. The allegauona must be speafied in particulars and detail, and the 
finding of the Court ought to bo precise as to the particulat acta and isten* 
Uons constituting the fraud— Af*Adf CA.wd v. Paujdar, 3 P. R. 1883 ; 
Chulain Rasa v. Sardar Khan, 86 P. R. 1903. Thus, where the judgment* 
debtor applies to have the e'cecuuon sale set aside on the ground of fraud, 
and seeks to take advantage of this section, the Court is bound to find 
when and how the fraud was committed and as to whether the judgment- 
debtor was kept from the knowledge of the execution-proceedings and 
sale. There must be a distinct allegation of fraud in the petition, and 
the party reljnng upon fraud must state seriatim and in detail the facts 
constituting the fraud, vague or general allegations of fraud being of no 
avail. He must state further as to bow the fraud was practised, how ho 
was kept out of the knowledge of the execution proceedings and the sale, 
and how he came to know of the sale — Das Ifarayan v. Mir Mohammad, 
6 P. L. J. 319 (323), 3 P. L. T. 40*. 

Where the allegations m the plaint do not of themselves necessarily 
imply fraud on the part of the defendant, nor suggest any such imputa- 
tion, see. tS would have no application. On the other band, if the facts 
stated in the plaint necessarily suggest fraud on the part of the defendant, 
.the mere omission in the plaint to expressly sUgmaUse the defendant's 
conduct as fraudulent would be no bar to the plaintili's relying on the 
provuions of this section — liaJha JtrtskHO v, Delhi Cloth Mills, 32 P. K. 

1913- 

, AVhea once the fraud has been esubbshed by the plaintiff, the burden 
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IS &hJtcJ oa to tbs other side, and tt is for tbc defendant who sets up 
hciitatioa to show that the plaintid bad bad dear knonlcdgc of the facts 
co*isUtuLi0g the fraud at a tune which u too remote to allow him to btmg 
the suit — /idAiiniAo^ % 7 uintr, 17 Bom 311 (PC), Basiruiiiii v. SotiauUa, 
(t Ind Cas 154 Ir;i<» \ CNnendm. 18 C W N 1266 Jiam litiiKar v. 
Stkui Hint 27 C L J 518 Vttkafpa \ IiasgOj.da, 14 Bom L R 771 ; 
ibiui AoAor V t/uJij»iHiai I ar, 13 P K iSgS , Gordhan Das v Ahmed, 
34 P U (<>04 Bioiun Chandra s Promolha, 49 Cal 886, 36 C L J 295, 
\ I U 1922 Cal 137 Ram Chandra v Uardco, 20 N. L U 23. A. I R. 
1924 Nag 94 

In 1914 the father of a minor ubuuiod a decree, and died before execu- 
tion la tiepumber 1915 the judgment-debtor got himself appointed as 
guardian of the minors propcrt\ In June 1921 the mother of the minor 
got the judgment-debtor discharged from the gnardianship and 'vas herself 
appointed as guardian of her nunor son She then applied in August 1921 
to execute the decree against the judgmcnt-tlebtor The latter pleaded 
hmitatioD Held that the judgmeot-dcblor who got himself appointed 
as goaxdun u as under the obbgation of eoforung against Umsell the decree 
which had been obtained against bun. and the burden lay heavily upon 
him to show that be bad made a full disclosure to the Court of his indebted' 
ness to the estate otherwise the Court would assume that no such dis* 
closure M\8 made and that he perpetrated a fraud both on the Court and 
on the minor by not n akiog the disclosure The judgment debtor could 
not rely on his own fraud, and the period between September 1914 and 
June 1921 must be '•xcluded from computation in calculating the period of 
limitation the decree was not therefore time barred— Go6i»irfa Tal y. 
Villi'll /'anln 3’ Cal 63 88 Ind C»s 61, A I R 1923 Cal 584 

173 Application to set aside safe — Where irregularities affecting 
the validity of n sale have, by the fraud of the judgment-creditor or other 
parties to tlie sale, been hept concealed from the judgment-debtor, he is 
entitled to make as against the party guil^ of the fraud or accessory 
thereto, such application kndcr section 311 C P Code 1882 (O XXl, r. 
90 of the Code of 1908) as he may be entitled to make , hmitahon w'lU be 
counted from the tune wlica the fraud first became hsown to the appellant, 
and it 13 immaterial that the safe was confirmed. The confirmation of the 
sale ought not to be used as a shield for the fraud by which the Court has 
been induced to make the sale itself — Mt^endra v Copal, 17 Cal 769 {dis- 
senting from Gohinda v Umatharan 14 Cal 6/9), Shea Iia>a v IKram- 
unnissa, 43 All 316, 21 A L J 176. 71 Ind Cas 631, A I R 1923 All 282. 

Where execution proceedings having been started against a judgment 
debtor, who bad died long ago, writs of attachment and proclamation 
of sale were issued m his name and returns were filed that the processes 
were duly served upon the jedgment-debtor, and thereafter the sale took 
place. It was held that the ap^cation to set aside the sale was within 
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time if instituted uithm one month from the date of the applicant’s knon* 
iedge of the fraud — ^r;i(nv CuM^Hcfra, 18 C W. N. 1266. 

Where every pro^s issued by the Court to appnse tho judgment 
debtors or their representatives that execution was to proceed against 
them, had been fraudulently suppressed, AWd that this section appbed 
to the case — Ram Atnkar v SthUt Ram, 27 C L J 32S , Jaitndra v Bro- 
}endra, 19 C \V N 553 

Fraud anlecedtnt and subsequent la sale — It is not necessary to prove 
fraud 5u6segu««< to the sale — Jotmdra v Brojendra, 19 C W N 553 It 
IS not necessary to prove that after the sale when the right to apply for 
settmg aside the sale accrued, there was some fraud practised by the decree* 
holder which kept his right to apply concealed from him It is suffiuent 
li fraud antecedent to the sale is proved Therefore, if owing to the fraudu- 
lent suppression of the processes by the decree holder, all knowledge of the 
execution proceedings up to the date of the sale was withheld from the 
petiUoner, then so long as he did not come to know of the sale, the cdect 
of the fraud continued and tlie conclusion is that he was kept from the 
knowledge of the sale in consequence of the initial fraud practised by 
the dcaeo bolder — Sam Began v Ranuhandra, 47 All 830, 23 A L J> 
760. AIR 1923 All 778 8$ lad Cas $00 Nabtn Chandra v Btptn 
Chandra, 87 Ind Cas 333, AIR I92<> Cal 229 But fraud antecedent 
to tho sale cannot be excluded from consideration It was a saying of 
an old chancellor that frost and fraud end in foul, and in this hes the truth 
of the matter Fraud is a continuing influence and until that influence 
ends. It rctams its power of nusehicl — per jenkms C J m t^arayan v 
Mokanih Narayan, 16 C W N 894 (dissenting from Puma Chandra v 
,4i<uAuI, 3(> Cal 634) , Bajreitg v Sonrjhati, 6 P L T 567, A I it 1925 
Pat 321 Tho question of fraud should be considered as a whole Where 
the judgment-debtor alleged fraud on the part of the decree holder both 
before and after the sale, and the lower Court refused to consider the 
question of fraud antuedent to the sale, tho High Court held that the proof 
of fraud antecedent to the sale may have an important beanog on the 
determination of the question whether there was fraud subsequent to the 
sale, although it cannot be laid down as an tnflcxiblo rule that proof of 
fraud antecedent to the sale necessarily uulicates continuance of that fraod 
up to a period subsequent to the sale— TcoAoemaiu v Dwarka, 17 C W N 
478, 17 Ind Cos 972 

173. Necessary document —In one sense every document may bo 
said to be necessary, but a lumt should bo placed on the meaning of the 
term, and a document which u merely useful in evidence cannot be conu* 
dered a necessary document— Z-oAsAminaroiM v Attktmd, 7 M If C ii. 
22 (24)* 

CouealiHtiU of docuintni — Tho fact that a document which is alleged 
to have beui Iradulcntly umccalcd has bviu rct,utcrcd would seem to 
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displace the aUcg&Uon of conccaimcat — Venkaietj/ar<t v. Sl^ekhan, 3, Mad. 
3S4 (i^) r C. So loo does 4 hc production of Uie document before a 
public oibcer or in a Court in support of a claim — Ibid (at p 399) , Ghtba 

V liaya:, izo p H 1SS3 

174. When the fraud became known — To bnng his case u-ithin 
this sccuou the plainuO must allege uhen the fraud pleaded came to his 
knowledge— fioi JfadAti AiisAho 1 ItuMtsAuar, i Pat 733 (P C), 67 Ind. 
Cas 914 k I K Kill 1 ' t- 330 W hen the true nature of his rights was 
QOtducsicrcd b> the plaiotui tarlict than the tunc at which his demand 
lor possession was resisted, hiuttation began to run Ifom the date oi resist- 
ance — > Jndar ifoAoJur. .6 O C 223 (P C ), 27 C W N. 949, 
7I Ind Cas <i2j. A 1 H i 9 Ja 1 * 4<»3 

The knou ledge required b) this section is not mere suspicion. It must 
be knowledge of such a character as will enable the person defrauded to 
seek his remedy m Court — v Jodha, 6 AU 406 Such knowledge 
must be a clear and deftmte kno^le^ge of the facts constituting the parti- 
cular fraud The mere fact that some bints and dues reached the injured 
party which perhaps, if sigorotisly and acutely followed up, might have 
l(id to a complete knowledge of the fraud » not enough to constitute clear 
and dehiutc knowledge of it — v Turner, 17 Bom 341 (P. C ) > 
liiman Ckondra ' Promolha, 49 Cal 886. 36 C L J *95, RamcAatidra 

V Uardto, toS L It 23 

In any parucular case, the Court having regard to the nature of the 
fraud, the lacility w-ith which it may be known, and the likelihood of the 
attcntioo being called to it. may infer such knowledge and may infer the 
time when the means of knowledge fisst came within the plainbS s reach, 
or in other words, may hold the plamtifl fixed with constructive knowledge 
of the fraud — NUmoni v NUu NaiA, 20 Cal 425 

X74A. Protection of bona fide purchaser —Before a person can obtain 
the benefit of this section he must show (i) that he is a purchaser accord- 
ing to the proper meaning of the term . that he w a puxchaaet bonafiit 
and (3} that he is a purchaser for valuable consideration — Radhanalh v. 
Gtiborne. isW-R 24. P 37(P'C). 

X75. Application of sectioit to special or local laws , — Under section 
29 as now amended, this section will be applied in computing the penod 
of limitation prescribed by any special or local law. The decision in. Radhn 
Shyaut V Dinobandhu, 18 C W M 31 to the eSect that section 18 of the 
LumitatioO Act has no application to aproceedmg imder the Bengal Tenancy 
Act, is no longer good law 

19 . (i) Where before the expiration of the penod prescribed 
l,fl«loI«kno.Udg- “ appUcation m respect of ony 

ment lu writing property or nght, an acknowledgment of 
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liability in respect of sucli property or right has been made in 
\mting signed by the party against whom such property or right 
IS claimed, or by some person through whom he denves title or 
liability, a fresh ptnod of limitation sliall be computed from the 
time when the acknowledgment was so signed 

(2) Where tlic writing containing the acknowledgment is 
undated, oral evidence may be given of tlie time when it was 
signed , but. subject to the provisions of the Indian Lvidencc 
Act, 1872, oral evidence of its contents shall not be received 
explanation I —1 or the purposes of tlus section an acknow 
lodgment may be sufTicicnt though it omits to specify the exact 
natureof the property or nglit oravers tliat the timcforpajinent 
delivery performance or enjoyment lus not jet come, or is 
accompamed by a relusal to pay, deliver, perform or permit 
to enjoy, or is coupled witli a claim to a set-off or is addiesscd 
to a person other tlian the person tninlcd to the property 
or nglit 

Cxplunalton ll — J or tlic purpose of tlus section, ‘ signed” 
means signed either personally or by an agent duly authonzed 
in tlus bcliaif 

Lxplinalion 111 — J or the purposes of tlus section an appli- 
cation for the execution of a decree or order is an ajjphcation in 
re«pect of a right. 

176 Before expiration ol period — Tbe acknowledgment must be 
made before Uic expiration ui llic j>enod An ackauwlcdgiocnt of a barred 
debt cannot give a fresh start of liiaiUtiun in favour of tbo creditor— 
litndalv tholJi, ibC Iv OjO, Mutmddt Lai U U is* C J. Jiy , 

/Ml 390 , I'rasad v UaurUe, 3 I’ L J 371 

Where a senes of acknowledgments have been mode, each within 
the new penod oruing from Uie previous acknowledgment, and tho hrst 
u within three 3 cars of Uie date of the debt, tho debt is kept alivo— 
.MokrikLolv Duiunlu Kmurrs, 0 Cal 3-10 

An oxknoH lodgment of liability under the decree mode and signed by 
the judgment-debtor more than tlirce years after the first default could 
not awe hmiution — hAihv Au/ta. a .\11 443 

An acknowledgment made dunng holidays but after the expiry of 
the iKxiod of hiniUlion prescribed for the suit wijl not start a new j>cnod 
under Uiix section 03 the acknowlcdgRicat was mode after the expiry of 
the peivxl , and tho fact Uial the nglit to sue waa subsuting under secUoo 
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4 on i*ie dite of thp acVn >ulctipnrat owin'* to the intcricntion of the 
lacaii n w ill of no ai ail The word prcscnbcd means prcscnbed by the 
scl fshilc and n >» proscribed ba the operation of sec 4 — i?ii» Hunhore V 
tfjjania.1 .« JVini '3j \jrifram \ Ratukhodas IQ N L R 135, 5 N" 

L J i-« \ 1 R toJi Nap j'jo 

Hut a mortsasc is kept alive bv an acknou lodgment embodied m a 
sulisoi^ueni nortgage-deed executed uitbui the ptttod of grace allowed 
bv Srf'otion 31 — t/o'i Begam v Haf Prasad 11 A L J 570 

Thii section covers cases vcherc the cause of action for recovery of 
the onginal debt is still subsisting It docs not cover cases where the 
old debt IS extinguished and a new contract is entered into instead— 
Totj V Dkoolon *3 R 46^ Such a contract is governed by sec 25 
of the Indian Contract \ct — ZliWuigr \ Uneoienanled Service Bank 3 
All *81 Thus a suit on a bond executed for the balance due on a previous 
bond for which the period of limitation had expired at the time of executing 
the new bond, mav be brought by vutue of sec 25 of the Contract Act, 
although the second bond may be ineffectual as an acknovTledgtnent under/ 
this section— v ibdJ. t Dorn 590 Similarly, a suit may be 
brought on a promissory note given in consideration of a tune barred 4°^^. 
section 25 of the Contract Act recognising the nght to bring such an action 
— CAafur v Tulu, 2 Bom 230 

177 Acknowledgment — Acknowledgment means a definite admis* 
Sion of luUIit) it IS not necessary that there should be a prointse to pay , 
the simp'e admission of a debt is sufficient — BiHoie Behan v Raj tferaiii, 
30 Cal O99 Sulramama v Veerabhadra 41 M L J 217 , Pen Rainasaint 
V Chandra Kalayya 4SAlad C93 47 M L J $40 , /iroAsm v £,altl Mohan, 
^0 Cal 974 (97j) 28 C AV N 322 NandLalv i’ar/oi SingA, 3 Lah 326, 
AIR 1922 Lah 425 In this respect the Indian law differs from the 
English law In England, the acknowledgment must be such admission 
of liability that a promise to pay may be inferred from it so tha|| the re- 
quirements of English law are more stnogent than those of Indian law. 
See Mantram v Seth Rupehand, 33 Cal 1047 (P C ) at p loOo AATiere 
the right claimed is a debt, it is necessary that an unequivocal and un- 
quahficd admission of the debt or of the subsisting relationship of debtor 
and creditor should be established, though a promise to pay need not be 
made out — Beiiodev Rajnarain, ^oCal 699 

In case of an acknowledgment of a baryl debt, which amounts to 
the creation of a new contract under see 23 of the Contract Act there 
must be an express promise to pay, otherwise the acknowledgment is 
insufEaent to create a contract — Ram Bahadur v Damodar, 6 P L J 121. 

If a debt is tinm b^cd* therecan be co ac nowledgmcnt of the 
debt , there can only be a promise to pay that sum '‘ucli a promise to 
pay would amount to a new contract It is open td the borrower to 
make a promise in writing, signed by himself, to pay a debt of vshich his 
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Where the a^niissiQn was rn the following terms" "I am ashamed 
that the account has stood so long ” it was held to be a good acknowledg- 
ment — Cornjorlh v SinKliard (1859) 5 H & N 13 ! Holmei v Mackrell, 
(1858)30 B (N 5)789 Where the defendant (» e the debtor) himself 
first wrote to the plaintiff requesting him to send in his account made up 
to Chnstmas last and not having received any reply to his first note, 
he wrote the plaintiff again requesting him to send m his account, it was 
held that there was a sufficient adoussam of a debt — Qt/iftsfy v Sharpe, 
(1875) I Ex D 7a 

A letter written by a railway company to the plaintiff informing the 
latter that the poods have been nghtly delivered to a third person under 
an indemnity bond and that the plaintiff’s claim cannot be entertained 
is not an acknowledgment nt liabihty but on the contrary amounts to 
a denial of liability — Lud^omot v SttrtXary of Stall, 13 S L R r An 
allegation that a debt has been discharged is not an acknowledgment 
because it IS tantamount to a denial of the debt — Kattgasamiv Thangaielu, 
4a Mad 637 xo t. W 335, 50 Ind Cas 380 Where there was an actaow 
ledgm*nt that there was a mortgage, and there was no express statement 
that it was discharged but there was a statement that m order to pay off 
the debt a sale was effected and that since the date of sale the vendees 
had been in possession of the property, htJi that the statement did not 
constitute an acknowledgment of liability — Chhalerdhat! v Nasxb SiHgft, 

5 R t T 151 78 Tnd Cas 9t9 A I R 1924 Pat 806 

Where a person admitted in a previous case that he had received 
Rs I 000 as camest money hut stated that the sum had been more than 
repaid by delivery of cotton to the value of Rs 3 ooo, such a statement 
cannot be construed into an admission o! a subsisling liability in respect 
oi Rs 1000 — Kalu V 41 P R 1916 But where a debtor wrote 

6 letter to the creditor enclosing a memorandum of account which showed 
that out of the amount of Rs i 654 due to the creditor, the debtor had 
deducted the sum of Rs 1,498 being a sum due to the debtor from a firm 
of which the creditor was the manager, and remitted to the creditor Rs 156 
beingthebalanccduc held that the mere fact that the debtor stated in 
the account that he had on that day appropnated a part of the amount 
due to the creditor in saUsfacUon of a claim due from a third party did 
not alter the fact that on the date of the letter the sum of.Rs t.654 was 
due from the debtor to the creditor before the alleged appropnation was 
made , there was therefore an acknowledgment of the whole sura of Rs 
1654 — Cnrfenifrr v. Ahdul Uomid, 43 All 216 (219) 

The acknowledgment of liability must be an absolutely loieoiidifionaf 
one. A letter tantamount to a statement that the writer would see whether 
any amount was due is not an acknowledgment sufficient to give a fresh 
start— J Of Mhmar v. Ra;naroi»i, 31 Cal. X95 A letter saying that the 
writer will sign alter looking into the accounts is no acknowledgment— 
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Bhairi v Ga)aikaf 10 C W V tjo But where the defendant denied 
that onv balance would be due to tbe plainttfl but admitted that accounts 
sboufd be taken and that he would be liable if any balance were found duo 
to the plaintiff it was held that the defendant had made an ackaowledg- 
ment of the debt— Sitay^a v Bangireddt 10 ^tad 359 Similarly, where 
the defendants admitted the existence of a running account between the 
parties and went on to say that his representatives would compare accounts 
and pa\ what was found to be due ki!d that the words were a dear ad* 
mission of babiht> — SatULat'i Btnt Praiad 23 A L J 248, 87 Ind Cas 
955 AIR. 1923 All 340 

Where the parties to an abuhalnama acknowledged that accounts 
remained unadjusted which tbe arbitrators bad to adjust, and each party 
agreed that he would pay such amount as might be found due from him 
on adjustment of accounts, it was held that there wras sufficient acknow* 
Jedgment— /aneriaav HadhabaUabh, 23 C \V N 921 

Even if the acknowledgment be a conditiotial one, the condition must 
be fulfilled u order that such ackoowledgment should save limitation 
— Vaairaiii v 5«M Pup Chand. 33 Cal 1047 at p 1058 (PC). Arunafhella 
V iiangtah Appa, zg ^lad 510 The defendant wrote a letter to tbe 
effect that if certain arbitrators should deade that the defendant should 
pay any amount, he would immediately pay The arbitrators failed 
It Mas held that the letter w,ould not operate as an acknowledgment— 
Rafitattiurtfiy v Gopayya, 40 Mad 70I . Harayanasa»i% v Gangodhara, 
37^1 L J 353 

An acknowledgment of liability need not be ctpress, it may be by 
implication — irur Svtgh v Partab, 131 P R 1919. Snbba liao v Para- 
suratita 34 'I L J 331 Bhagwo/i v Vadhau, 46 Bom 1000, 24 Bom 
L R 713 . hut the imphcalion must be a necessarj implication, so that 
the acknowledgment is clear and unequivocal — Otbt Saheb v Sayad Mir 
Mohamad 9 S I. Jl J43 , Fillip G-Co v MahomidaUt, 13 S L R 283 , 
RtUhramv Rudfiurani, 79 Ind Cas 914 (Sind) Where a judgment-debtor 
in an execution proceeding objected to bis being arrested because he was a 
poor man and asked that tbe warrant of arrest should not be executed until 
his objection had been decided, held that there was no acknowledgment 
of a debt within the meaning of this section but a mere objection to the 
execution of the decree in the manner sought by the decree holder An 
acknowledgment must be a clear one and not be left to sheer inference— 
LachhianDasv Ahmad Hassan, 337 

But a petition by the arrested judgment-debtor praying for release 
and for an order to pay tbe balance of the decretal amount is an acknow- 
ledgment of the judgment-debt — Vtthalv Co^o/, 5 N L R 8 

Where the defendant stated that for the last five years he had open 
and current account woth the plaintiff s predecessor, the legal consequence 
would be that either of the patties bad a right against the other to an 
L, 10 
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Where the ijJniission was in the following terms I am ashamed 
that the account has stood so long it was held to be a good aclmowledg 
ment — Cornforth v Smiihard (1859) 5 H & hT 13 Holmes v Mackrell 
(1858) 3 C B (V S ) 789 \Vhere the defendant (» e the debtor) himself 
first wrote to the plaintiff requesting him to send in his account made up 
to Christmas last and not having received any reply to his first note 
he wrote the plaintiff again requesting h»m to send m his account it was 
held that there was a sufficient admission of a debt — Quincey v Sharpe, 
(1875) I Ex D 72 

A letter written by a railway company to the plaintiff infonning the 
latter that the goods have been nghtly dcUvered to a third person under 
an indemnity bond and that the plaintiff s claim cannot be entertained 
IS not an acknowledgment of liability but on the contrary amounts to 
a denxal of liability — Ludhomal v Secretary of State 13 S L R i An 
allegation that a debt has been discharged is not an acknowledgment 
because it is tantamount to a denial of the debt-— Ratigasamt v Thangavelu 
4a Mad 637 10 L W 333 30 Ind Cas 380 Where there was an acknow 
ledgment that there was a mortgage and there was no cypress statement 
that it was discharged but there was a statement that m order to pay off 
the debt a sale was effected and that since the date of sale the vendees 
had been in possession of the property held that the statement did not 
constitute an acknowledgment of liability — ChhaUrdharx v 5 ingft 

5 P L T 351 -8 Ind Cas 919 AIR 1924 Pat 806 

Where a person admitted in a previous case that he had received 
Rs 1 000 as earnest money but stated that the sum had been more than 
repaid by delivery of cotton to the value of Rs 3 000 such a statement 
cannot be construed into an admission of a sulststing liability in respect 
of Rs I 000 — Kalu V Mehru 41 P R r9t<> But whore a debtor wrote 
a letter to the creditor enclosing a memorandum of account which showed 
that out of the amount of Rs r 654 due to the creditor the debtor had 
deducted the sum of Rs i 498 being a snm due to the debtor from a firm 
of which the creditor was the manager and remitted to the creditor Rs 156 
being the balance due held that tbe mere fact that the debtor stated in 
the account that he had on that day appropriated a part of the amount 
due to the creditor in satisfaction of a claim due from a third party did 
not alter the fact that on the date of the letter the sum of Rs i 654 was 
due from the debtor to the creditor before the alleged appropnation was 
made there was therefore an acknowledgment of the whole sum of Rs 
1654 — CttrUndtr v AhduX Hattnd 43 All {2x9) 

The acknowledgment of liabibty must be an absolutely unconditional 
one A letter tantamount to a statement that the writer would see whether 
any amount was due is not an acknowledgment sufficient to give a fresh 
start — Jogeshuiar v Rii;niirui>t. 31 Cal 195 A letter sa>ang that the 
water will sign after looking into the accounts is no acknowlcdgment-x 
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Bhatro V Gaiadhar to C \V N i"o But where the clefenjant denied 
that anv balance would be due to the plaintiff but admitte<l that accounts 
should be taken and that be would be liable if any balance were found duo 
to the plaintiff It was held that the defendant had niade an acknovvledg 
ment of the debt — v Rangareddt 10 Mad JSo Similarly where 
the defendants admitted the existence of a running account between the 
parties and went on to sav that his representatiies would compare accounts 
and pa\ what was found to be due held that the words were a clear ad 
misiion of liability— Sard Lai v Be 11 Prasad 23 A L J 248 87 Ind Cas 
985 AIR. 1923 All 340 

W'hcrc the parties to an alatkaltiania acknowledged that accounts 
remained unadjusted which the arbitrators had to adjust and each party 
agreed that be would pav such amount as might be found due from him 
on adjustment of accounts it was held that there was sufficient acknow 
Icdgment— /anurdan V RadkabaOeAh 23 C W V 921 

Eton if the acknowledgment be a conditional one the condition must 
be fulfilled in order that such acknowledgment should save limitatioa 
— Vanirant v Seth Rap Ckand 33 Cal 1047 at p 1058 (P C ) Arunathella 
V Rangiah Appa 29 Mad 519 The defendant wrote a letter to the 
effect that it certain arbitrators should decide that the defendant should 
pay any amount be would immediately pay The arbitrators failed 
It was held that the letter would not operate as an acknowledgment— 
Rananurtby v Qopayya 40 Mad 701 '^araya»asan\\ v Gangadhara 
37 'I L J 333 

An acknowledgment of liability need not be express it may be by 
implication — Afut Si tgh v Pattab 131 P U 1919 Subba Rao v Para 
sura na 34 M L J 551 Bhagwan v Madhau 4O Dom lOoo 24 Bom 
L R 713 but the implication must be a nccessarj implication so that 
the acknowledgment is clear and unequivocal— fli6i Saheb v Sayad Mtr 
Mohamad g S L R 143 FsUtp&Co v Mahomtdallt 13 S L R 183 
RaHirany Budhuram 79 lod Cas 914 (Sind) Where a judgment debtor 
in an execution proceeding objected to bis being arrested because he was a 
poor man and asked that the warrant of arrest should not be executed until 
his objection bod been decided held that there was no acknowledgment 
of a debt within the meaning of this section but a mere objection to the 
execution of the decree m the manner sought by the decree holder An 

acknowledgment must be a dear one and not be left to sheer inference 

LachmaaDasv Ahmad Uassan 39 All 357 

But a petition by the arrested judgmrmt debtor praying for release 
and for an order to pay the balance of the decretal amount is an acknow 
lodgment of the judgment-debt — Vtihal v Gopal 5 N L R 8 

Where the defendant stated that for the last five years he had open 
and current account with the plauibff s predecessor the legal consequence 
would be that cither of the parties had a nght against the other to an 
I. 10 
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Where the a^lrmssion was in the following terms I am ashamed 
that the account has stood so long it was held to be a good aclmoaledg 
ment — Cornforih v SwUhard (1859) 5 H A. V 13 Holmes v Mackrell 
(1858) 3 C B (N S ) 789 Where the defendant (1 e the debtor) himself 
first wrote to the plaintiff requesting him to send in his account made up 
to Chnstmas last and not having received anv reply to his first note 
he wrote the plaintiff again requesting him to send in his account it was 
held that there was a suffiaent admission of a As'bt—Quxncey v Sharpe 
(1875) r Ex D 72 

A letter written by a railway company to the plaintiff informing the 
latter that the goods ha\e been nghtly dehvered to a third person under 
an indemnity bond and that the plaintiff s claim cannot be entertained 
IS not an actno vledgment of liability but on the contrary amounts to 
a denial of liability — Liidhomat v Secretary of Slate 13 S L K i An 
allegation that a debt has been discharged is not an acknowledgment 
because it is tantamount to a denial of the debt — Rangasa ni v Thai gavelu 
4# Mad 637 10 L W 333 5oInd Cas 380 Where there was an acknow 
lodgment that there was a mortgage and there was no express statement 
that it was discharged but there was a statement that in order to pay off 
the debt a sale was effected and that since the date of sale the vendees 
had been m possession of the property held that the statement did not 
constitute an acknowledgment of liability — Chhalerdhart v Nasib Singh 
5 P L T jji 78 Ind Cas 919 AIR 1924 Pat 806 

\Vherc a person admitted m a previous case that he had received 
Rs r 000 as earnest money but stated that the sum had been moro than 
repaid by delivery of cotton to the value of Rs 3 000 such a statement 
cannot be construed into an admission of a su&stshng liability m respect 
of Rs 1000 — KaJu V ’ilekrtt 41 P R 1916 But where a debtor wrote 
a letter to the creditor enclosing a memorandum of account which showed 
that out of the amount of Rs i 654 due to the creditor the debtor had 
deducted the sum of Rs i 498 being a sum due to the debtor from a firm 
of which the creditor was the manager and remitted to the creditor Rs 156 
bcingthcbalanccdue held that the mere fact that the debtor stated in 
the account that he had on that day appropnated a part of the amount 
due to the creditor m satisfaction of a claim due from a third party did 
not alter the fact that on the date of the letter the sum of Rs i 654 was 
due from the debtor to the creditor before the alleged appropnation was 
made there was therefore an acknowledgment of the whole sum of Rs 
1654— Curfenirr v /ibdul Hamid 43 All 216 (219) 

The acknowledgment of liability must be an absolutely uncondilionat 
oac A letter tantamount to a statement that the wnter would see whether 
any amount was due is not an acknowledgment suffiaent to give a fresh 
start — Jogeshwar v Rajnaratn 31 Cal 193 A letter sapng that the 
writer will sign after looking into the accounts is no acknowledgment—. 
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Dhatra v Caiadhar to C W V I70 But where the delendaat dented 
that an\ balance would be due to the plauitiil but admitted that accounts 
should be taken and that he uould be liable it any balance were found duo 
to the plaintiff it was held that the defendant had made an acknowlcdg* 
ment of the debt — Sitayvn v RangaredJt 10 Mad 250 Similarly where 
the defendants admitted the existence of a running account between the 
parties and went on to sav that fais representatives would compare accounts 
and pav what was found to be due held that the words were a clear ad 
mission of liabilitv — Saul Lai v Bent Prasad 23 A L J 24S 87 Ind Cas 
983 AIR 1925 All 340 

Where the parties to an abtchalnama acloiow lodged that accounts 
remained unadjusted which the arbitrators had to adjust and each party 
agreed that he would pay such amount as might be found due from him 
on adjustment of accounts it was held that there was sulBcient acknow- 
ledgment — Jauardanv Radkaballabh 23 C W N 921 

Even If the acknowledgment be a conditional one the condition must 
be fulfilled m order that such acknowledgment should save limitation 
— Va»iram v Seth Rup Ckand 33 Cal 1047 at p 1058 (P C ) Arunaehella 
V Rangyah Appa 29 Mad 319 The defendant wrote a letter to the 
effect that if certain arbitrators should decide that the defendant should 
pay an} amount he would immediately pay The arbitrators failed 
It was held that the letter would not operate as an acknowledgment— 
Ramamurtky v Gepayya 40 Mad 701 '^arayanasanit v Gatigadhara, 
37 'I L J 333 

An acknoulcdgment ol liability need not be express it may be by 
implication — drur Siirgh v Parlab 131 P R 1919 Suita Rao v Para- 
sura iia 34 M L J yjt Bhagwan v Madhav 46 Bom tooo 24 Bom 
L K 713 but the implication must be a nccessaf} implication so that 
the acknowledgment is dear and unequivocal — Biii SaAri v Sayad Mir 
Mohamad 9S L R 143 FtUip&’Co v Mahomedalh 13 S L R 183, 
Rallirantv Budhuram 79 Ind Cas 914 (Smd) Where a judgment-debtor 
in an execution proceeding objected to his being arrested because he was a 
poor man and asked that the warrant of arrest should not be executed until 
his objection had been decided held that there was no acknowledgment 
of a debt within the meaning of this section but a mere objection to the 
execution of the decree m the manner sought by the decree holder An 
acknowledgment must be a clear one and not be left to sheer inference— 
LathnianDasv Ahmad Ilassan 39 AU 357 

But a petition by the arrested judgment debtor praying for release 
and for an order to pay the balance of the decretal amount is an acknow 
ledgment of the judgment debt — Vtihal v Gopal 5 N L R g 

Where the defendant stated that for the last five years be had open 
and current account with the plauiUS s predecessor the legal conswjnence 
would be that cither of the parties had a right against the other to 
L 10 
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account ; it followed equally that whoever on the account should be shown 
to be the debtor to the other was bound to pay his debt to the other, and 
the inevitable deduction from the admission is that the defendant ac- 
knowledged his liability to pay his debt-to the plaintiff, if the balance should 
be ascertamed to be against him — Mantram Seth v. Seth Rup ChanU, 33 
Cal 1047 (1057) P ^ Where the principal sum advanced on a mortgage 
bond was Rs 5,700, and on payment of Rs 1,751 by the mortgagor an en- 
dorsement was made by him on the back of the bond in the foUomng 
terms “Paid on account of principal as per separate accounts, Rs. 1,751 
only," held that the endorsement was a sufficient acknowledgment under 
this section Although it did not specify the pnnctpal sum due at the 
time of the endorsement, still the expression 'the pruicipal' must be taken 
to refer to the pnnapal mentioned in the bond on the back whereof the 
endorsement was made— Prarnnwa v Ntratijan, 48 Cal 1046, 26 C W N. 
213, 64 Ind Cas 988 In order to make a binding acknowledgment it is 
not necessary that the exact sum due should be stated m the acknowledg- 
ment, it being sufficient if some debt be acknowledged due— Co/frig; v. 
Horn, (1825) 3 Bing 119 . Laehmere v Fletcher, (1833) z C & M 623 
An acknowledgment of liability would be a good acknowledgment, 
even if it is accompanied with a demand of evidence of title Thus, the 
tenants wrote to the landlord's attorney “As we have informed your client, 
we are quite willing to pay him the rent due under our mourasi pallak if 
he can shew a title to give us a good receipt for it that will satisfy our 
lawyers If he is m the same position that his father was, up to the time 
of his death, and unable to produce a perfect title, we are still willing to pay 
him the rent on his giving us a substantial indemnity similar to that which 
we had from his father “ It was held to be a suffiaent acknowledgment 
of the tenants' liability to pay rent— Huxgo LaJl v IFiAon. 26 Cal 204 
Again, the acknowledgment must distinctly and definitely relate to 
the liability m respect of the right claimed — Benimadhub v. Btrbal, 21 
O C 151 , It must be a necessary implication from the words used that 
the person acknowledging was refemng to the distinct liability in dispute, 
and not any liability — Hingw v Heramba, 13 C. L. J. 139, F^lltp 6« Co 
v. Mahomedallt, 13 S. L R. 183 ; Copal Rao v. Harxlal, 9 Bom. L R 715 , 
Bhagwanv AfadAav, 24 Bom L R. 713, A. I R. 1922 Bom. 35G A letter 
sent by the defendant to the plaintiff was as follows — “£ was bound 
to send Rs. 30 according to my vatda (fixed tunc) but on account of the 
death of my father I have not been able to fulfil my promise. But now, 
on his obsequies bemg over.'l will positively pay Rs 30 As to whatever 
debts may be due by my old man, I am bound to pay the same so long as 
there is life in me. This Is, indeed, my earnest imh After this, God's 
will be done. Therefore I wiU positively pay Rs 30 “ It was held that 
the letter merely contained the personal promise of the writer to pay 
Rs. 30 and a general admission that he was liable to pay his father’s debt, 
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but It (lid not acknowledge the existence of any particular debt due to 
the plaintifi from the defendant s deceased fAtbeT—Madhairao v Gulabhai, 
Bom 177 If more than one debt be due to the creditor at the time, 
the acknowledgment must be such as to identify the particular debt sued 
on, for oral endence will not be admissible to establish the identity of the 
debt — ^Taharant v Co/leclor, 17 All 198 (PC) 

It IS not necessary that the creditor should openly assent to an amount 
acknowledged by his debtor to be due to him , it is sulhcient if he relics 
upon It in the smt he brings, and li between the date of acknowledgment 
and the time of bringing the suit, the creditor has allowed the acknow- 
ledgment to remain uncontradicted and unexplained b/ bis debtor— 
LaJjt V noghooHundun, 6 Cal 447(451) 

It IS not required that an acknowledgment should speafy every legal 
consequence of the thing acknowledged A simple acknowledgment by 
one of two joint -debtors that the original debt was a joint debt is sufKuent 
to keep alive the nght of the other to claim contnbution— 5 uAAemen> v. 
Tshan Ciunder, 35 Cal 844 (P C ) The plamtid shipped 200 cases of oil on 
the defendant s steamship from Bombay to Jeddah On the amval of the 
steamship at Jeddah, 35 of the cases were missing and were short debvered 
The agents of the defendant company at Jeddah granted a certificate that 
the 3scase8 had beenshort delivered /fe/i that the certificate of short 
delivery amounted to an acknowledgment of liability in respect of the 
goods short delivered The certificate contained a clear acknowledgment 
that 33 cases had been short dehvered meaning that the 35 cases which 
ought to have been delivered had not been delivered Piom that followed 
the legal inadcnt of the defendant $ position to pay compensation in respect 
of non-delivery— //a^i Ajam v OotnOay S- Persia S N Co, :6 Bom 5C2 

178 Acknowledgment, to whom to be made — It 13 not necessary 
that the acknowledgment of liabibty must be made to the person who 
IS entitled to the right in respect of which the liability anses, or to any 
one through whom he claims An acknowledgment, to a/homfoever made, 
IS a valid acknowledgment if it points with rrasonable certainty to the 
liability under dispute — Guru Charon v Surendra, tgC \V N 263 , Bhag- 
wan V Madhav, 24 Bom L U 713 46 Bom 1000 Venkata Krtshmah 
v Subbarayudu, 40 Mid O9S Abdul v Von Co'dstetn 43 P R 1910, 
Tanner v Smart, (1827) 6 B A C 603 Ualltday v Ward, (l8ll) 3 
Camp 32 . Moodie v Bannister. (1839) 4 Drew 432 See Explanation I 

It has been held in a Calcutta case that an acknowedgraent to be 
operative must be made to the creditor or to a person through whom 
be claims or at least must be addressed to some person, though not neces- 
sanly the person entitled to the nght Therefore the recital of a debt 
la a conveyance, which was not addressed to any person nor was com- 
municated to the creditors or any body on tlttir behalf, could not be treated 
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as an acknowledgment sufficient to same hmitabon — Imam Ah v Dai) 
Nath, 33 Cal 613, following Mylapore v Yeo Kay, 14 Cal 801 (P. C ) 
Similarly it was held >n a Bombay ease that an entry in the debtor’s book 
of account was not an acknowledgment because it was not communicated 
or addressed to the creditor or some person — Makalakshmi Bai v. Nageswar, 
10 Bom 71 But the authority of these rulings has been shaken by the 
Pnvy Council decision in Mamram Seth v Seth Rupchand, 33 Cal 1047 
(P C ) in which the acknowledgment was not addressed to the creditor 
or to any person but was contained m a petition for probate, and by another 
decision of the same high tribunal in Htralal v. Narsilat, 37 Bom 326 
P C (cited below) in which the acknowledgment was contained in a certain 
book of the Government Agent See 45 Bom 934 at page 943 In fact 
it will be evident from the undemoted cases that an acknowledgment is 
not required to be addressed to any person, much less to the creditor or some 
person through whom he claims 

Thus, a deposition given and signed by a party as a witness m a suit 
is .'ll sufficient acknowledgment in writing under sec 19— KriiAafav Partha- 
snrodAi, ifSMad aso Pena rentan v 5 uhra»ia>isan, 30 Mad 239 Meghraj 

V MafAura, 35 All 437 ^ubramama v I'fernbhadra, 41 M L J 217, 
so also, A written statement to % former suit and contnming a distinct 
acknowledgment of a mortgage or debt or right will give a fresh starting 
point of limitation — Datmotand v Raintt I al, so P R 1887 jeha v 
CAj»ia», 16P U iSqt 5 Arini((’as V VarAar. 33 Dorn 306 Venkataralnani 

V / 7 ai>iara;i<. 34 Mad 0 i KaJn Taktrappa v Monkt Ilusait 19 M I J 
630 OifieiaJ .Assignee v 5 iitva»iaMia. 46 M 1 > J t ; Indar Pal v Mea;a 
S»»t|A. 36 Ml. J&4 , Ganga SoAoi V KAoion CAaiitf, t Lab 357 Ram lular 

V Deni Singk. 23 O C 89 10 O L J 7 

A statement contained m a plaint in a case filed by the grandfather 
of the mortgagee to the effect that the property is mortgaged to him is 
an acknowledgment of liabiliU in respect of the mortgagor's nght to re- 
deem — Hart Chand v PAira^a, igii P. W R 82. So also, where in a 
suit for redemption of a mortgage the plaintiff, who was the purchaser 
of a portion of the mortgaged property, stated m his plaint that there 
were other persons interested m the redemption of the property* who had 
not joined in the suit, and that therefore he was seeking to redeem the 
entire mortgage making the other persons as pro forma defendants, keU 
that this statement amounted to an aeknowledgment 0! the nght ol the 
other co-mortgagors to redeem — Dateshar v. Ram Deo. 36 All 40S 

A statement contained ui a Kobala that a certain mortgage on some 
oi the properties comprosed in the Kchata is still subsisting bos the effect 
of on ockaowiedgment so os to ervate a new period of limitation— Wnxnr 
V. Ran CAasira, 91 lod. Cos 461. A. t. R. 1926 Col. 693. 

.\n entry in the naiiA uf-au m which the mortgagee stated the amount 
ol the mortgage and the names ol the parties, is on acknov.Iedgmenh m 
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respect of the mortgagors nght to redeem— A'am/i* Deii v. Gurdaya!, 
17 \ L J 330 Where a certain dssM^rt daslur havmg been mort> 
gaged oa the ^Ih Voicmber 1793 the mortgagees procured the entry of 
their names in the Collector s books as mortgagees, and on 8th June 1843. 
an entry of pa>'nicnt to the mortgagees of their respective shares of the 
allouance was made in the books of the Government Agent entrusted 
with the paiment thereof, and the mortgagees signed their names against 
It acknowledging receipt of their shares held that a new period of limitation 
started from the date of the acknowledgment and a smt for redemption 
brought in 1901 was in time — Htealal v .Varsi/o/, 37 Bom 326 (P C ). 
Certain lands were mortgaged with possession in 1826 Government 
usued sanads to the holders of the lands in 1865 and 1876 These sanads 
were entered in a register where the mortgagee was desenbed as holding 
the lands as mortgagee These entnes were signed by the mortgagee. 
Un the death of the mortgagee a similar sanad was granted to his widow 
in 1882 and was similarly entered in the register and signed by the widow. 
The moitgagor having sued for redemption in 1917, held that the registers 
havmg the signatures of the mortgagee and bis widow were acknowledgments 
of the mortgagees UabJity to be redeemed by the mortgagor and con* 
sequently the suit was not barred — Pranjivan Das v Bat Mant, 45 Bom. 
934 (dissenting from Imant Alt v Baijiialk, 33 Cal 6(3) 

If an insolvent wntes down a debt in hts schedule as owing the debt 
to a named person and signs the schedule, that is a sufficient acknow* 
ledgment under this *cccioo — Shriga^al v Dh<t»(tlat, 35 Bom. 383 . liampot 
V Nani Lai, 16C W N 346 

In a suit to redeem a kanoin the plamtilf set up m bar of hmitation 
an acknowledgment contained in tbo will of the deceased mortgagee who 
thereby dcvived to lus son lands therein desenbed as held by him on kanotn. 
The mortgagor s name was not mentioned nor the date of the kanom, nor 
was there any further description oI the land, which, however, was admitted 
to lx. the land in question in the suit it was held that the will constituted 
an acknowledgment under this section notwithstanding the absence of the 
name of the mortgagor and the date of the mortgage — Uppt v. AJammavan, 
16 Mad 36O 

Where the defendants attested as correct the record of nghts prepared 
at a settlement with them of an estate in which they were desenbed as 
mortgagees, but which did not mention the name of the mortgagor, it was 
held that there was an acknowledgment of the mortgagor s nght to redeem 
under article 148 — Data Chaniv. Sarfrtu, i All X17. 

Where a mortgagee sold lus nght in the mortgaged property, and in the 
deed he stated that he was ho'ding the property as a mortgagee under 
a mortgage-deed dated 11th June 1849. held that the statement in the 
sale-deed was an acknowledgment which extended the time for the purpose 
of redemption — Har Naruyan v.Shto Prasad, ii A. L. J. 86, 
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Under tho Englub law, on acknowledgment to a stranger is inoperative 
—■Stamford v (189*] i Q 11 765 Hogttis Quihh, 26L 11 If 136. 

179 Other instances of acknowledgment — Where the creditor 
granted an extension of time on tlio written application of the debtor 
praying for extension tho written application amounted to an acknow* 
Icdgmcnt— Sugappa v Gobtndappa 12 M L J 351 

Though a letter written by the defendant to tho plaintid contained no 
mention of ttic sum duo or any promise to pay, still tho combined cifcct 
of a letter wntlkn by llic plaintiff demanding payment and the letter 
written by the dcfindaiit m reply thereto was held to be an acknow 
Icdgmcnt suffiuent to save hmitaliun — Harmon v Hope, 9 li L R 
App 43 

A mortgagor subsequent to bis mortgage executed two promissory 
notes in favour ol the murtgageo in one of these notes he referred Ui tho 
mortgagc*dcbt thus tho amount duo under tho mortgage-deed is set 
apart in another he wrote besides this, the mortgage-debt is distinct ' 
These notes would be sufficunt acknowledgment of tlic mortgage— UiiiAar 

V Chkagantat 38 Horn 177 

An acknowlc<lgrnctic which is valid m other respects cannot be ire 
operative simply because it assigns a wrong date to tho debt Where in a 
previous suit (or ejectment the defendant alleged that ho was 111 possession 
as usufructuary modgjgeo under a 8|>cafic mortgage of 1842, it was held 
Uiat in a suit for redemption the above statement amounted to an acknow* 
lodgment although it was found that Ute luorlgago was that of *i dale 
earlier than i8|J — DipSixghv GtranJ 26 All 313 See also //or .Varum 

V Shea VrosaJ it A L J SO 

In a suit upon a joint and several bond brought against tho defendant 
as a principal debtor an 'tckiiowledgrocnt of liability mode by lum as 
surety only is sufficient to save limitation— I/ncoveHaiifei 5mir« liaii/t 
v Cranl, 10 All 93 

A haicMila is an acknowledgment within the meaning of tlus section 
■^Makendra Hat/i r LalU Mohan, ^OCai 746 

A ruiukhala (1 1 account stated, bung tho totalling up of the items 
of an account and adding interest and acknowledging their correctness) 
signed by the deblur and made wtUim the (>cnod ol lioutatioa implies a 
promise to pay the debt and can form the basis of a suit— CAimifaf v 
Losmaii, 46 liotn 24, A I It 1922 13om 183 23 Dorn L U Cod 

NS hen a jerson burrows a sum of money and executes a promissory 
note, ho executes it for tho ceinsidcraUun received by him, and when it is 
executed in icsjicct of a consideration already passed, it is an acknowledg- 
ment of tlio habihty Ui pay the amount uenUoned la Uio note Uven 
though the pioiuuMry note cannot be cnfurced for some cause (t g as 
olicnding against sec 26 of tho i’aper Currency Act) it can nevertheless 
be used as evidenco of an acknowledgment of JiaUhty—Awiivj/unuyyd 
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V VeniaUraiiiam 50 M L J 36, 92 Ind Cos 62$, A I R. 1926 Mad. 
452 ^ \afAimu/*u V Audiappti 2917M W N 778, 6L VV 630. 

\n cndorscmeat oa a prooussory note amounts to an acknowledgment 
of babilit> lor the balance due under the note Thus, the defendant 
cxccntcd a pronussoT> note on No\embcr I3, 1913 for Rs 1,500. Pay- 
ments were made of Rs 90 in Tebniary 1913, Rs 200 in January 1916 
and Rs 3S1 in April 2916 On November 6, 2916 he endorsed on the note 
the three pajments which had been made on the previous dates, added 
up the total and signed underneath He'd that the endorsement meant 
that the promisor recorded that be had paid Rs 671 against the liabihty 
under the promissory note and that consequently he admitted his liability 
to pay the balance Vs a matter of common law, an endorsement on a 
promissory note by the promisor 13 an acknowledgment of liability which 
starts a fresh penod of limitation from the date on which it was made, 
and It makes no difference that such endorsement is below an account 
sboinng what has already been paid under the promissory aoto—Ganesh 

V DiUtalmya, 47 Bom £32. ssRnm L R 144> 72 Ind Cas. 249 (following 
Venkata Kmkntah V Subbrayudu, 40 Had 69S) 

x8o. Acknowledgment when not valid —Acknowledgment made 
by a person under legal disabdity is not valid Thus, an acknowladg* 
meat given by a minor mil be moperative and cannot give a fresh start 
of Imitation— uf Reman v Dent Ram, 59 P R 1901 

The words remittance of ^40 to old account were held not neces- 
sarily to import that a further sum was due so as to constitute as ac- 
knowledgment of a debt— v Fleming 5B L R 6ig 

An acknowledgment not coming directly from the debtor himself but 
merely deduced as an inference from the tenor of a senes of letters is 
not a proper acknowledgment There must be som- pnncipal wntmg 
of a particular date (from which the new penod of limitation is to run) 
which can be relied on by Itself A senes of letters in none of which there 
IS a dehnitc acknowledgment ol the debt 13 not suEhcient— Regers v Morf 
Inou, 6 B L R 550 

An acknowledgment of a different kind of liability is not suffiaent 
to save limitation Thus, an admission made by a tenant that be held 
the lanft as a mulgatm (permanent) tenant at a lighter rent is not an ac- 
knowledgment entiUing the landlord to recover rent from the defendant 
as a chalgaint tenant (tenant from year to ye3.x}—‘Venkataramana v 5r>- 
MUmsa, & Mad sSa 

The acceptance of a sale<erti6cate by the purchaser of a mortgagee a 
interest in land, sold in satisfaction of a decree against him, is not an 
acknowledgment by the purchaser of the title of the mortgagor, so as to 
give him a fresh starting point for a new penod within which he can 
redeem — Ranian v Knshna 6 Mad 325 (327) 

Where the defendants in tbc present partition suit 1 m a w^ 
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statemeat filed by them in a previous suit the follomng statement, viz. 
"proper parties have not been joiaed la this suit, since A and S left a sister 
B who died after them It is necessary to join her heirs in the suit 
It was held that the above words were not an admission that B 3 heirs 
had a share in the estate, and did not amount to an acknowledgment 
of liability— Biht V Syed Mir Methammai qS L R 143 

An acknowledgment of liabibty contained in a commumcatioii made 
to a publ.c ofiicer in offiaal confidence cannot be relied upon, since that 
communication is inadmissible in evidence under the provisions of sec 124 
Evidence Act Thus, 111 a suit on a mortgage bond, the mortgagee cannot 
rely upon a letter written by the mortgagor to the Collector, in which the 
iriortgagor had mentioned the mortgage and had stated that he was linaa* 
daily embarrassed and desired the Court of Wards to take charge of his 
estate. Such a statement is made solely with the purpose of giving infor- 
mabon to the Court of Wards on the strength of which the Court of 
Wards may deude whether or not the estate should be taken over , such 
a commumcation made to the Collector tn oQiaal confidence cannot 
be made public property and cannot be relied upon by the creditor as an 
acknowledgment of liability — Collector v Jamnt Prasad, 44 All. 360 (366)* 
30 A L J 140 

In a suit upon a promissory note, the plaintifi relied upon a written 
statement filed by the defendant m another suit, as constituting an ac> 
knowledgment of liability The wntten statement merely called upon 
the plaintiff to produce the promissory note adverted to m the plaint 
in that other case It was held that the wntten statement was insufficient 
to establish an acknowledgment of liability in respect of the promissory 
note which was the foundation of the present claim — Kapur v Narinjan, 
34 P 11 1918 

The delivery of a hundt and a cheque which are dishonoured on presen- 
tation does not amount to an acknowledgment— Pudma Lochan v Girtsh 
Chandra, 46 Cal 16S (170] Bat where the hundi (which was given and 
dishonoured) was accompanied by a letter of the defendant acknowledg- 
ing bis liability on the kunifi, held that there was a suSoent acknowledg- 
ment of the debt — Raman v Vairavan, j Mad. 392. ^ 

An oral acknowledgment of a debt is not valid This section requires 
the acknowledgment to be in wrtling—^hasita v .SwhaH, 1911 P. R. 93 

x8i. Signng — An acknowledgment without signature is 00 ac- 
knowledgment — Jaggt V, 5 r» Ram, 34 All 464. An adnussion of a debt 
in a draft will wntten by the testator in the first line of which his name 
appeared but which was not signed by him, did not constitute an acknow- 
ledgment under this section — Ramasamt v Muilusami, 15 Mid. 380. 
Entnes in the debtor's account books not signed cannot be treated as 
an acknowledgment under this secUon— v. Veerappa, 34 
M. h. ]. 41. A deposition made by the defendant m another suit but 
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natbcr &i;acO b) lurj nor b> his authonscd agent docs not amount to 
a p~o,>cr acknowledgment— V Vartu/afi, iqiS P R 34 

bignaturc neoi not aicc»»anly bv by wntmg ones name Making 
bu mati. tn an lUitcraU debtor is sulhacnt — Dheemaiigoj/Ja v Eeranah, 
7 M H C K 355 yanij 1 J* 5 ^ S Uom lO. Under section 3 (52) 
ct lb l.cncral clauses Vet .^ign shiukl with retcrcnce to a person who 
u unable ( > write lus name include lus mark 

'-ignaturc bi initials is nut valid and an acknowledgment merely 
beams intnals instead j 1 si„nalurc is n>t pio^t—LAkshmmacharyulu v 
I raAa 3 L 1 \ 1 U 19.6 Mad S27 

It tliire Is a pajiicular vustuin of signiuj, among tlic class or community 
to ulu>.li tile diicndiiit bvt ncs and if the defendant signs according 
U> that eualuia tii it woul 1 b a sudicient signature Tor instance, vrhore 
a (.cftain klUr cuiUaintd tcriam speciiied words in the handwriting of the 
defendant at tin, tup aad tin. bottom and the evadence showed that among 
thccummunit> Uiwhichthc Ufciidant belonged this was the usual custom 
of signing letters and miunaal docum nts. it was held that the writing 
of tile s^Kuhed words amounted to signing -~Cangadhar v Shtdramapa, 
18 UuiD 5SO bo abo, accordiog to the custom and practice of Natukottai 
CbettiLs who do not sign their letters at the foot but begin by saying 
that the letter is from such and such a firm the name so written is a 
suflicicnt signature — Muthmv KuUayai 1918 M W N 42 

Where in a kaUkila w hich represented the a count between the defend* 
ant anJ the plaintiil the defendants name wa> entered at the top of the 
entnes on the debit sid watch were admittedly written by the defendant 
and he wrot the words IthhUu ig khode (wnlteo by self) at the bo turn of 
the entries it was held that this was tie mode adopt d by the debtor of 
signing tne haUhtta — Sadasooh v Daikaiila 3t Cal 1043 

Uajalis Maharajas and great Zemindars often sign without any name 
They simply put down the words Sree or Maharaja or the name of the 
place («g Burdwan Vuddia) such a siguaturc 15 suihcient bee Gioiee 
Disjias V Srugopal, 8 W U 395 

Where an ilhterate defendant merely touched a pea and askui another 

person to write bis name, this was held to be asufficient signature Urtshna 

char V Vadtchi, 6 M L J 209 A balance of account was wnttea by 
a person at the request of an lUiterate debtor in the debtor s name and 
signed by the writer in his own name it was held to bs a sufficieat 
acknowledgment — Uem Chani v Vohora 7 Bom 515 

It docs not matter m what part of the document — at the top or the 
bottom— the signature is placed provided the signature is introduced 
into the document with a view to authenUcate it—Mahaiahshimbat v 
Nageswar, 10 Bom 71 Mathura v Dabu i AU 683 (686), Mohesh Lai 
V Buiunt 6 Cal 340 , 0 »Aar/af v Raj Mahomed 17 N L R J09, 63 Ind 
Cas 27 j 
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The name of a firm in the heading of a letter wntten in the course of 
busmess is a suffiuent signature — I7ma Skauftar vi Gobtnd, 46 All S92, 
22 A L J 807. AIR 1924 All 855 

Where the whole of an account stated [khala) was written by the debtor 
himself with the introduction of his name at the top of the entry, the 
khala was held to be sufficiently signed within tlie meaning of this section 
— Jehtsan v. BAowsar, 5 Bom 89, Holuies v MarArfU, (1858) 3 C B 

(N 3)789 

182. Signing by agent — ^For the purposes of this section, the writing 
containing the acknowledgment need not be signed by the debtor him- 
self , it would be sufficient if the signature is that of an authonsed agent 

Muthlah V Kuttayan, 1918 M W N 42 The person authonsed to 

give the acknowledgment may sign his name or that of his principal — 
Onkarlal v liaj Mahomed, 17 N L R 209 

Where the name of the mortgagor appeared in a document in the 
handwriting of another person, and there was nothing to show that that 
person was authonsed to sign the name of the mortgagor, the document 
was held not to be vahdJy signed — Cohul v Saieb, 15 A L J. rai 

As to who IS an agent duly authorised, see Note No 190 en/ra 

183. ' Against whom the right u claimed" —Section 19 does not 
require that the person making the acknowledgment of liability in respect 
of any property should have an interest in the property at the time when 
the acknowledgment is given It is suffiaent if the acknowledgment has 
been made by the person against whom the right 1$ claimed — Jugul Ktshon 
V Fakhruddin, 29 All 90 In this case the plaintiil brought a suit in 1903 
for possession of a bouse which he purchased at an execution sale m 1890, 
and in order to save limitation be relied on an admission made by the de- 
fendant in a suit for pre cmptioo brought by the latter against the plamtifi 
in 1892 In that suit the deienJont admitted that the plaintiff purchased 
the house at an execution sole The Lower Court held that the admission 
was insufficient to save limitation, because the defendant when be made 
the admission had no interest in the property, his father being then alive. 
The High Court held that under section 19 the question docs not arise as 
to whether the defendant had any interest m the house when he made the 
admission , all that the section requrcs 13 that an admission was made by 
the person against whom the right is claimed , and that is sufficient to 
save limitation. 

184. Unstamped acknowledgment — It \>a$ held that though an 
unstamped balance of an account reqninng to be stamped under Art i 
of the Stomp Act could not be ' acted iipoa" as an acknonledgmcnt of a 
particular sum due, still it might be used for the collateral purpose of 
showing a liability in respect of transactions between the parties so as 
to give a new penod of limitation — FaleAchaad v. huaii, id Bom. C14, 
but m the Full Bench cose of MtUje v Ltngu, si Bom. 201, the contrary 
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«icw was taVca and it tvaj held that an unstamped acknowlcdgisent 
could not be giica in evidence lor anj' purpose including the purpose ol 
>aMng limiiaDoa The same vicm is taken in Galsiaut v Hutchmson, 
39 Cal 7S9, lO C \' N 945 and V V A -i R fmn, 49 SI L 

J 306 \ I Jl 1925 Mad 1215 

185 Unregiitcred acknowledgment —Though a cotopulsonly re- 
gistrable but unregistered document relating to land is inadmissible in 
CMdcoceiu resja^ct o( anj question as to the land covered by it, it would 
nevtnhelcss be good evidence between the parties for any other purpose, 
e g , as an aikuuwktlgmcnt of a debt recited in it, so as to give a fresh 
starting {>oint of bmiiattan — Aundov RaotsoojiAee, ^Cal 2s^ , Mugntrant 

V CunuxA/i .oCal 334 .CAuAarv It'orirn, 17 P H 18S1 Syad ^■fu6a»ii»ed 

V Jaisuhk 63 P K iS>So hhusHal v Dehart, i All , Kubrtt v Laljt, 

20 O. C 13 

Thus an unregistered mortgage-deed may be accepted as an acknow- 
ledgment of the simple debt, tbouah it cannot be received as evidence 
of a tiaasaction atieeting the real property — SytJ Muhammad v Jatsuhh, 
88 P R 18S0 Chuhar V Waxtra. 17 P K 1881 

Bit if the acknsjw lodgment were lA respect of a tight m immoveabla 
property the provisions of the Registration Act would have to ba taken 
into consideration, and its admissibibty would depend upon whether it 
was reqm td to be registered or not Thus a compulsorily registrable 
but unregistered receipt, ii it cvOtams an acknowledgment of title to 
immuvcable propcity, utU be inadmissible in evidence — v Khotu, 
4 Boffl 500 

186 Effect of acknowledgment — ^Xhe acknowledgment of a debt 
docs not alter the quality ol the debt and does not create a new debt— 
Kainal V Krishna, 3 Ind Cas 34 Thus, the acknowledgment does not 
entitle the creditor to claim mteiut at a higher rate than that which 
was pievailing up to the date of acknowledgment— r«wjor» Ramehandra 
V Vellyanandan, 14 Mad 358 (PC) 

An acknowledgment of a mortgage-debt is good not only as against 
the P rsoa acknowledging, but also as against those deriving title under 
him even pnor to the date of acknowledgment and subsequent to the 
debt acknowledged — Velayudu y. Haran»ha, 38 M L J 263 But an 
acknowledgment of liability made b> one the of beys of the debtor can be 
used only against the person acknowledging but not against all the heirs 
of ti e debtor — Collector oj Jauupur v Jasnna prasad, 44 All 360 (367), 
20 A L J 140, 06 Ind Cas 171 

If a person admits a right, it is a necessary tinphcalton that he also 
admits the legal consequences of that nght Therefore, where a person 
admits that the land of wtuch be is in pissession belongs to another, he 
admits that hs n> hable to restore the land to that other— Cain CAa 
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wliicfi the same would be admissible under section 65 of that Ii.ct~—Chi>tkit 

V Vtrarayan 15 Mad 491 Fof instance where the ongmaJ document 
has been lost or destroj ed it is open to the plaintiff to give secondary evi 
deuce of the contents of the said document — Shamhhrt v Ram Chandra 
12 Cal 267 Wajtban v Kadtr 13 Cal 292 

Where the date of acknowledgment has been altered, no evidence 
can be receued as to the date on which it was given— -^ayed Ghulam Ah 

V Mnjabat 2O Bom 128 

Where there are more d<?hts than one oral evidence will not be received 

to identify the debt acknowledged with the debt sued on, for that would 

involve a question of the %^^te»Hon of the debtor as to what debt he meant , 
and jio parol evidence of the intentton of the party can be admitted for 
the purpose of identifying the debt acknowledged — Bel* Maharam v 
Collector 17 All 198 (PC) 

But where there is only one debt and the acknowledgment omits 
to mention the name of the mortgagor of the date of the mortgage of the 
amount of the debt parol evidence is admissible to prove the name the 
date or the amount — Upfn v Rfanmavm x6 Mad 366, iJarayarta, v 
Ve»hatara7naHa 23 Mad 2.0 (F B) 

In England also the date of the bond may be supplied by parol ovi 
dcnce as also the name of the creditor to whom the debt is owing— 
Hartley v If harton (1840) 11 \ A E 934 £d«i«»Jds v Downes (1834) 
s Cr % M 459 Parol evideijce may also be received to prove the exact 
amount due — DteMtnsan v Hatfield (1831)1 Mco A R 141 Col'edge V 
Horn (1823) 3 Bing 119 Cheslyn v Daiby (1840) 4 Y & C 238 

189 Explanation I — Cicact nature of property or right — An ac 
knowledgment is su/ficient even though it omits to specify the exact nature 
of the property or right that i? an acknowledgement need not necessarily 
be in respect of the particular relief pra>ed for m the suit or application 
It is a sufficient acknowledgment if it is of a liability whether pecumaiy 
or in relation to other obligations, and is m respect of a right or property 
which IS the sub;ect matter of the suit or application— -/ageiAar v Bir 
Ram, 23 O C 176 , 

Claim to a Set off —Section 19 appbes where the acknowledgment 

15 coupled w ith a claim to a sot off Under the English law also, a claim to 
a setoff does not negative a promise to pay—Leland v Ulurphy, (1865) 

16 Ir Ch R 500 But where a plea m the wntten statement sets forth 
that the money is not owing and if it is it must be set off against an amount, 
such a plea is not an acknowledgment of habjhty it is » denial of Jiabdity 
with a claim to a set-off m the alternative— . 5 A«»A Meera v Shaik Nainar. 
25 M 1* j S59 

Refusal ti}pa\ — Vn com- 

panied by a re a)*— 

According to ho 
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v«w wu tlXca »aj »t uis hcU Ukal an unstamped ackno^'.lod5mcflt 
CQidJ not tc m cv'idutLc lur an> putpos* tocluduig the purlxxje 0} 

utia^ UmitaUoQ T^e \»-vk ts taken m Co^ifjui v ijute^iiison, 

39 Cal JS9 lOC N\ N 943 aaA Vafufpj v I /I 4 il ^9 il L 

J 3ac> \ I It 19.3 Mad 1J15 

tti UM<^uA«til acknoivledsnient — Fliougli a compulsonly re- 
guUaUt u.)t uuK^ko-i Ouiuotent rclaiitig to land is luadmisstblo in 
en-^LDci 1 1 rr»,tii 1 a i> mn^uou as to me land covered by it, it would 
ncvcnltliss bt giAxi VMdtncc lict»<<n *lic | titles for any oilier purjiosi. 
eg as au a»kn wli-d^ncut I a debt tccilcj in »l s>o as to give a litsli 
staruag |>uinl ul lunv^aViuu-'Xu'iJo V kumsookhee ^Cal il5 , .Mnsmram 
s Oumtulii .oCal m C^ukarV (I cuira 17P K 1881 , 4 yaiA/u;^a>»;)ied 
> JaifuXli -a 1 U laaa AAuiAaiv 3 Ml Sii.hubrav LaJjt, 

-ou t. ,3 

Ibys an uniepsvucd mongAgv-deed way be accepted as an acknow- 
Icd^vni ol tbv suDjlc dtW tlwi,,!! it Mnoot be received as cvuleuio 
ol a ifanvacuva aiivaing ilw. ivU proptrt>— bysJ MwliammaJ v Jauukh, 
It. iftbo CAuAarv H o.ira >7 V U 188} 

Uat U ibe acka^w lodgment were w reSpect of a tight m immoveable 
prapett^ the prov'uioos ol tlie Kegtstratuia Act would bavc to bo taken 
into coasidt.rauotj. and lU admissiUbly would depend upon wbolbcr it 
was re<iuirid w b rcgisUitd or not Thus a compulsorily registrable 
but vwtSaUtwed receipt, il it c-ntains au acknowledgment ol title to 
tcamoveablc ifupert) wiU U. inadmissible 10 cvidcnce^j^aAi v /(Aeid 
4 bom 590 


1&6 EUect of acknowledgment Tbc acknowledgment of a debt 
dot# i ut alter the quality of tfie debt and docs not create a new debt— 

Aomal V AnsAija 3 Ind tas 34 Thus, the acknowledgment does not 

emiiUt the creditor to elaitn interest at a higher rate than that wiinb 
was p.evaUing up to the dat. ol acknowlodgment—raajore ;f8«,fka«^. 
V !'«//> a/innda'i 14 Mad 238(^0) 


An acknowledgment of a mortgage debt is good not only as aeai 
the p tson acknowledging but also as against those deriving title 

evto pnoi to th. date ,,( aeltoo,l«le„„t and tofatonent to T 
debt acknowledged— Ke/u>Bdw v Nttraitmba, 32 M L J 2^, ,} t 
acknowledgment of Uabxlity made by one the of heys of the dtblnr 
usud only again,l the person acknowledguie but not against all 
of tf e debtor-CW/rrlw c/ Jaunpur v jamua Prasad aa. a.i 
30 A I, J 140, CO Ind Cas 171 ^ 


If 4 person admits a oght it is » ««4«sary vnphcaiio>. that i. . 
admits the legal consequences of that i^ght Therefore »Jier 
admit, tsat the land oi wldeh be b lo postesmod Wea^ m 
admits tiiat be is liable to restore the land to that mw he 

ChatM 
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V. Sureiidra, ig C W N 263 Where a mortgagor descnbes hia mort- 
gagee as »uch and the latter admits lawntiog over hrs signature the correct- 
ness oi that description, it is a necessary implication from the admission 
that the mortgagee acknowledges all the legal consequences of his position, 
one of which IS his liability to be redeemed — ^hetkh Mahomed v J amaludUtn, 
10 Bom L R 3S5 

lienee, an acknowledgment need not specify every Iigal consequence 
of the thing acknowledged Thus, an achnoivledgment by a mortgagor 
of his liability under the mortgage carries with it an admission ui all the 
remedies to whicn tic mortgagee mi^ht be entitled under it — Thahur 
Basaiit Miigk V Thakttr liampal, 60 L J 248, 51 lad Cas 985, Jiai» 
A tar V Ueni Singh, 25 O C 89, 68 Ind Cas ig6 

Smularly, an acknowledgment by a mortgagor in favour of the first 
mortgagci. operates as against the pmsnc mortgagee whose title ortgiDa- 
ted through the 1st mortgagee before the acknowledgment was given — 
Atbindahtb v Jageshar, 17 A L J 763, Lahihmanan v Muthiah, 40 
M L J Ii6 

An ackoowledgiucot ol the submortgage, made by the submortgagec 
docs not iuvol\e an acknowledgment of the onginal mortgage, and there- 
fore it will not oicrate to ixtcnd the period of limitation for a suit for 
redemption brought by the ungual mortgagor against the onginal mort- 
^aget . — Uhagwan Oanapati v Madhab Shankar, 46 Bom 1000, 24 Bom, 
L R 713. 70 Ind Cjs 906 But where the submortgagee m submitting 
a hst of the properties to be sold m execution oi a decree obtained by lum 
against Jus mortgagor (the ongioal niortgagec) had described the property 
as subject to the original murtgage. held that tho descnption amounted 
to an acknowledgment and saved limitation as against hun m a suit 
brought by the onginal mortgagor to redeem the onginal mortgage — 
Sanwul Das v Sayid Aii, 22 A L J 1018, A I R 1925 All 174. 85 Ind 
Las 330 

The admission of liability to pay interest under the mortgage amounts 
to an acknowledgment of habihty under the mortgage, uicludmg liability 
to give possession to the mortgagee under the terms of the mortgage— 
Ananl Ham v Jna)at Ah. 2 Lab L J 349 But aH acknowledgment 
of habiUty in respect of the amount due as principal docs not involve the 
admission to pay interest — tithp 6 ‘Co v Mahotnedallt, li ^ L H 183 

\ mere acknowledgment oi liabibty cannot be made tlic basis oi a suit 
so as to constitute a fresb cause of acuon, but in a suit based on the original 
consideration the acknowledgment can be rehed upon as a piece of eva- 
duicc in proof of the debt— frro/i Ham v Lachinait, 23 A L J 900, 89 
Ind. Cas 402, A I.R igaOAll 153 (followingCaiign v HaniDayal, 

23 All 502) 

AekiioaledgnieiU in favour if tumor — If an acknowledgment is made 
m favour ut a minor, tho new {leriod of limitatiuu is tu be coiuimtid from 
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thf datf wlicn the- plaintilT t>e«mncs a mijor — Raniu v \faii\a 1919 
1 ’ L R ^ccal«oi3Mid i^sutcd below 

iftiira ’fifoif"/ cf pari of debt — Vn acknow ledfjracnt of a part of 
a dtbt will keep It ali\e onK to that extent — CAaiiifra v Raindtn 16 C 
\\ N ^e^^ 

187 New period of liRUtabon — The c\pres‘iton fresh penod ’ 
presupposes the prenous runmne of another penod of limitation Hence 
the new pcnrul is to be calcuJaletl from the date of acknow Icdfnnent onl\ 
when that date is subsequent to the date from which the penod wouli 
otherwasc lie cmipiitciJ Thus a wnlten acknow ledffment of liability 
made before the debt has fallen due 1 e before Umc has commenced to 
run IS of no effect so far as the shnrtcninf; or extcndinR the lime for the 
institution of suits IS commeneeii — Banning; jnd Td p 127 

In cQmputinc the peno<f ol limitation the date on which the acknow 
ledgment was signed (1 « the date from which the new penod of limitation 
runs) must be excluded under subsection (i) of section le — Jat Naratn 
s I «ffco 54 6N L J J8t 

This section speaks of a uet> penod of limitation not an extension 
of the old penod Tor instance time began to run against the plaintifl s 
father and after his death against the plaintiff who was then a minor 
subsequent to the death of the father an acknowledgment of liability 
was made hs the defendant m fasour of tlu plaintiff during Ins minority 
I nder this section the effect woull be that the penod alreadj running 
IS not simplt extended but terminates and an entirelj new period of limit 
ation runs from the date of acknowledgment and as the minor falls under 
the stnet wording of section 6'bmitalion would run from the date of his 
attaining majonty— V<«Atf/dra»naiyar V hothaudaramayyar 13 Mad 133 
Similarly when the defendant acknowledges the liabilita while he is 
absent from British India the penod alreadj elapsed is cancelled and a 
new penod begins to run and if the defendant continues to remain abroad 
time will not run until he returns bj vutue of sec 13 

This section does not apply to section 48 of the C P Code because 
the term of 12 jears prescribed by that section is not stnctly speaking 
a period of limitation and therefore an acknowledgment cmnot give 
the decree holder a fresh period of la years for the execution of his decree— 
1 / oAanf ArisA/ia Dayaf V Saktita iP L J 214 

188 Oral eyidencc —Oral evidence of the contents of a document 
cannot be received Therefore where the acknowledgment of a debt was 
signed by the debtor each jear and on the signing of a fresh acknow 
ledgment the old one was given back to the debtor no oral evidence 
of these old acknowledgments could be given so as to show that they 
had been given while the debt was still unbarred— y IfohrfJ 
12 Bom 268 But this section must be read wth sections 63 and or 
the Evidence Act and does not exclude secondary evidence in r 
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whjch the same would be admissible under section 65 of that Act — ChaShu 

V l'iraraya}i, 15 Mad ^gr For instance, where the onginal document 
has been lost or dcstrojed, it is open to the pliintitf to giie secondary evi- 
dence of the contents of the said document — Shambhu v. Rain Chandra 
12 Cal 267. ira;i6aii V A'adie. 13 Cal 292 

^\here the date of acknowledgment has been altered, no endence 
can bo received as to the date on which it was given — Sayed Ghiilam Ah 

V Mujabai 26 Bom 128 

Where there are more t^ebts than one. oral evidence will not be received 
to identify the debt acknowledged with the debt sued on, for that would 
involve a (]ucstion of the intoihoM of the debtor as to what debt he meant , 
and no parol evidence of the in/<»i/io» of the party can be admitted for 
the purpose of identifvmg the debt acknowledged — Bch Maharant v 
CdUciQT. 17 All xgS (PC) 

But where there ts only one debt and the acknowledgment omits 
to mention the name of the mortgagor or the date of the mortgage or the 
amount of the debt parol evidence is admissible to prove the name, the 
date or the amount — Uppi v ,1/a»iwmtan. 16 Mad 366, Narayana v 
Venhataramana 23 ^lad 220 (F D ) 

In England also the date of the bond may be supplied by parol cvn 
dcnce, as also the name of the creditor to whom the debt is owing— 
Harilty V M karton (1840) it \ C 034 EJmitndi v Doanes, (1834) 
s Cr d. M 430 Parol evidence mav aUo be received to prove the ccact 
amount due — Dtekinson v {lalfitid (1831)1 Moo d. P 141 , Colledgt V 
//cm. (1825) 3 Bing I19 Cheslynv Dolby, (iS^o) ^ “V AC 238 

189 Explanation I — ‘Exact nature of propetSy or ngAl” -*-\n ac 
know lodgment is sufficient even though it omits to specify the exact nature 
of the property or nght that is, an acknowledgement need not necessarily 
be in respect of the particular relief prayed for in the suit or application. 
It IS a suffiaent acknowledgment if it is of a habihty whether pecuniary 
or m relation to other obligations, and is m respect of a nght or property 
which IS the subject matter of the suit or application — Jageshar v Btr 
Ram. 23 O C. 176 . 

Claim to a set off — Section 19 apphes where the acknowledgment 

15 coupled with a claim to a set-ofl. tnder the English law also, a cl.-^ini to 
a setofl docs not negative a promise to pay — Leland v Murphy, (1863) 

16 Ir. Ch R. 500 But where a plea in the wntten statement sets forth 
that the money is not owing and if itu.it must be set off against an amount, 
such a plea is not an acknowledgment of habUity ; it u a dental of liability 
with a claim to a set.ofI in the aUemaUve — 5 Aat;t Meera v Skath .Yamar, 
25 M. L J. 259. 

Refusal to pay — An acknowledgment u sufficient, even if it is accom- 
panied by a refusal to pay— /unardaw v Radhaballabk, 23 C. \V. X. gn. 
According to English law, however, such an acknowfedgmeat is lusuffi- 
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acat a pronise to pa\ Iwjat; the cs^cnUal requiytc of c\ery acknow- 
ledgment ice Lff N n >/m> •/ L R i Cx 364 

iJjrcs cd tn a ftts n uol eni IrJ to lie right — '^ce ^ote 17? ante 
i.rJcr 1 c Klins Vtknm* Ii<Jt,in«.nt t > wltom to bo in-ult 

190 Agert duly authorised — The test for dLtornuning the effect 
of acknowleJcmcnt b\ a thirt person will in cwh case be whether the 
person will kotps alisc th< debt Ua<l express or implied authont> to act 
on bchaif < f those against whom limitation is Sought to be arrested — 
Aa Ajr JarjDiaii \ Siiia»iuM;am 3' lod Cas OoS (Mad) I v 

^heodin s C P L U 

The words agent dub authorised denote a general as well as a special 
auth int\ The authontx contemplated in this section need not be in 
wnUn^ — Deo \jratn \ KuKur linid 24 All 319 (F B ) A manager, 
who lias got general authority to purchase and pav for all things required 
for the use of lus pnncipal can without any speoal authont> give a note 
promising pajment of the pnee of goods to (he supplier of the goods 
and the note is a sull^aent acknowledgment of fiahihty made by an agent 
duly authorised within the meaning of this section — i7i2;a Braja Sundar 
Beb V Bhola AatA 24 C \V \ 153 (I* C ) But a ^fukhtal' am has no 
power to acknowledge a bahiUty under this section unless he has been 
given special autbont) to make the acknoivicdgment of tho liabilit) — 
Ndrain liao v Manni Kuuwar 44 All 546 so A L J 359 C6 Ind Cas 
394 The mere fact that (be defendant used to write letters on behalf 
of the pnncipal is not sulhdcnt in law to enable the Court to infer that 
he was an authonsed agent lor the purposes of making an acknowledgment 
of liability— a»jfl SAuiiitrrv Gobmd 46 All 892. 32 A L J 807 A I R 
1944 All 835 80 Ind Cas 0 

Guardiait— -A guardian appointed under the Guardians and Wards 
Act, 189a is an agent duly authorised within the meawng of this section 
and is competent to sign an acknowledgment of habihty in respect of a 
debt provided it be shewn that the guardians act was for the benefit 
of the ward — Annapagauda v Sangadtgyapa 26 Bom 221 (F B) Sobha 
nadn v 5rirami<lu 17 Mad 221 

Similarly, an acknowledgment by a natural guardian will give a fresh 
start for limitation, if it be shewn that the acknowledgment was for the 
benefit of the minor — Bhulh v Nttnalal, 8 Bom L R 812 Bam Charan 
V Gaya 30 All 422 (F B),/ta»/osav Pemtu fCaunu, 18 Mad 456 

The Calcutta High Court however, was of opinion that no guardian 
(whether certified or uacertified) could acknowledge a debt so as to give 
a fre^h start for limitation against the minor — W'tytfiuK v Kadtr, 13 Cal 
292 , Chhato V Bilto, 26 Cal 51 , Narendra v Rat Charan, 29 Cal 647 
But these case are no longer good law m view of sec 21 (i) 

Manager of joint faintly —The manager of a joint Hindu family has 
power to acknowledge the liability of the family, and in so doing he would 
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be considered is the igcnt duly authonsed to bind the other members 
tn such a case the acknowledgment need not be expressed as having been 
made in his capacity as Karla — Hart Mohan v Soureiidra 41 C L J 
535 Sarada v Durgaratn 37 Cal 461 Har Prosad v Biihsht Hanhar 
19 C W N 86q Dkaskar v VtjaW 17 Bom 512 Itiderpal v Mejjalal 
36 All 264 (267) Sattwal v Saijtl Ah 22 A L, J 1018 Chinnaya v 
Gurunalha/t 5 Mad 1O9 (F B) Ram Aular v Rent Stitgfi 25 O C So 
AIK 1922 Oudh 135 Bat where a creditor deals not merely with the 
managing member of a family but with all the members as co-obligors 
he cannot rely on an acknowledgment made bv the manager as an acknow 
ledgment made on behalf of all the members — Varayatia v Venkataramana 
25 Mad 220 (F B } An acknowledgment made by a member of the 
joint Hindu family who is «o/ the manager of the family binds only th“ 
person acknowledging and the persons who claim through him but not 
the other members of the family — Ramkishan v HtrdeRan 71 Ind Cas 
737 A I R 1923 Lab 135 

Court of Wards —The Court of Wards has power to make acknow 
lodgment of a debt due by the ward which would bind the ward and give 
a fresh starting point for limitation — Rashbfhary v Anand 43 Cal 2ll 
An acknowledgment by the Collector and Deputy Collector as agents 
nf the Court of Wards is etjually binding on the minor — Kantiamodalu 
V illurt Sanarayudu 34 Mad 1 

Sarbarakar — The heir of the debtor having been disqualifcd and 
a sarbarakar of the estate having been appointed the latter had executed 
a mukhtcar namah empowering an agent to act in reference to the land 
and the charges thereon The igcnt admitted the debt It was held 
that the sarharahar not being a guardian and having nothing to do with 
the person or property of the proprietor but appointed only to manage 
the lands owing to the incompetcncy of the propnelor cannot be regarded 
as a person authorised to admit the pcrsonil debt of the proprietor 
for the purpose of this section — Reli Maharam v Col eclor 17 \n 
198 (P C). 

Co Mortgagee — Where the mortgage is a joint mortgage ind incap 
able of being redeemed piecemeal one mortgagee is nut an agent for the 
other joint mortgagees and an icLnowIcdgmint of the mortgagors title 
made and signed by one mortgagee only emnut avail against the other 
mortgagees for the purpose of saving Uraititiun in resjxict of the mortgagor’s 
suit (or redemption — Dlarinav Bahiukuud 18 Ml 458 JuiaUv Achchey, 
34 All 371, Dhogtlal V AmrtUal 17 Bom 273 Mahotted Ibrahim v 
tfjAomrJ /smut/. 3 Lah L J iii Sec Note > under sec 21 

Reeeiter — \ receiver of a lartnership firm appointed for collecting 
its outstandings and doing all things necessary for the realisation and 
preservation of its assets may bo a person authorised to make an acknow 
Icdsmcwt bindiui, on the firm, v( the acknowledgment was necessary (or 
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the prescnaUon of the partocrship assets — Lakshmuinannan Chetty v, 
SaJjyappa CAttly, 35 M L J 571 V receiver of aa insolvent estate 
appointed under the C P Code can gttc a valid acknowledgment, in 
as much as the ownership \ests m hitn and he can deal with it as 
owner — Paramasivan v ArtsMIe 5 L T\ '’22 
Partners — See Notes under sec 21 

Hindu uomaii — \ flindn woman in possession of her limited interest 
in the estate of her husband or father cannot make an acknowledgment 
so as to extend the penod of limitation as against the reversioners Her 
ackmowledgment docs not bind the estate or the reversioners — Sent Ram 
V hanhaiya 35 All 227 (P C ) (affirming on appeal SAi2> SAanAar v Soni 
Ram, 32 All 33) VoAint Mohan v Saral Sundart 86 Ind Cas 353 A 
I R Cal 862 But see the profioscd amendment of sec 21 

Legal Practitioner — An acknowledgment by a legal practitioner will 
be a valid acknowledgment to bind bis clients An admission made by a 
pleader on behalf of his client in a memorandum of appeal in a case not 
inter partes that a certain decree was a subsisting decree and capable 
of execution, will amount to an acknowledgment so as to give a fresh 
starting point of Umitation for execution of such decree — Hingon v Mansa, 
18 All 384 A letter from defendants attorney to plaintifis attorney 
to the eflcct that the defendants were willing to pay the rent in question 
in case the plaiotiS could show a good title was held to be a sufficient 
acknowledgment — RungoLallv IFifson 26 Cal 204 

Ex Agent —Acknowledgment signed by defendant s ex agent whose 
agency has terminated to the knowledge of the plaintiS. cannot prevent 
the operation of lunitation — Dinomoyt v Luchmtput, 6C L R 101 (P C ) 
But if the termination of agency (by death of the master) had been unknown 
to the plaintuf, the acknowledgment made by the gomasta after the death 
of the master would be vabd and would save limitation — £6>'aA»n v 
CAunifu/, 35Bom 302 

191. Execution*proceedings — Explanation III has been added to 
set at rest the conflict of decisions which existed as to the question whether 
this section under the old Act applied or not to execution proceedings 
The Madras High Court bad held that this section was not applicable to 
appbcations (or execution, while tbe other High Courts held the contrary 
view See Sreemvasachariar v Fonnusami, 28 Mad 40 , Rama v Ven- 
katesa, 171 (F B),Bro)0'/ Gaya 6C L J i4i./sAanav Gri}a, 

3 C L R 572 , Kally v Heera Lai, 2 Cal 4O8 Ramhit v Satgur, 3 All 
247 (F B ) , Tnmbuk v Kashi Nath, 22 Bom 722 

An apphcation in writing by a judgment-debtor asking the decree 
holder to postpone the sale and allow him tune to make some arrangement 
for pajmg ofi* the debt is an acknowledgment — Ramktt v Satgur, 3 All 
247 (F B ) . T^ee v, Jl/oAo>nei, 9 Cal 730 , Norendra v Dhupendra, 23 
Cal 374 (387), SMbZia/aAsAmi v Ramanujam, 42 Alad 52, Venkalrav 
t It 
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V Btjesingh, 10 Bom loS so also a jomt application by the decree holder 
and the judgment^icbtor stating on the one hand that the former received 
a certain sum in part payment of the decretal amount, and on the other, 
that there was a certain balance due from the judgment-debtor under the 
decree — Mahammad v Prayag 16 All 228 so also the payment of part 
of the judgment -debt by the judgment debtor, with an acknowledgment 
of liability by his pleader is suffiaent under this seebon to give a fresh 
penod — Trtmhuk v Kashxnath 2* Bom 722 

So also, a pebtion bythe judgment-debtor for the enlargement of bme 
for the payment of the decretal amount — Ram Coomar v Jahur, 8 CaL 
7x6 so again, an apphcation by the decree holder for certifying certain 
payment in sabsfactioo of a redempbon decree amounts to an acknow- 
ledgment of the decree as an outstanding decree — Bacharaj v Babajx 
38 Bom 47 Eusuffzentan v Sanchta 43 Cal 207 so too, a statement 
by the decree-holder in tus execution appheabon that he had received a 
certain sum from the judgment-debtor — Khatibanmsa v Sanchia, 20 
C W N 272 An agreement made between the judgment-debtor and 
the decree holder in course of the execution proceedings would consbtute 
an acknowledgment — Faith v GopaJ 7 All 424 A compromise to have 
the rest of the decree executed at a future time amounts to an admission 
on the part of the judgment debtor and entitles the decree holder to a 
fresh penod from the date of the compromise— Bindmeuri v Awadh 
Behan 6 Ind Cas 366 An endorsement of part payment of the decretal 
amount made on the decree by the judgment-debtor amounts to an ac 
knowledgmeot of his liability under the decree — Jankx v Gkulam, 5 All 
201 If in a pebtion of insolvency filed by the judgment debtor the 
judgment-debt is specified that would amount to an acknowledgment— 
77 a»ipa/ V N and Lai 16 C W N 346 

Where the judgment-debtor expressly admitted that there was an 
instalment decree in favour of the decree hoMer, that several instalments 
had already been paid that the instalment for Ponsh remained unpaid but 
as it bad not become due the decree holder was not enbtled to proceed with 
the execuboD, held that tlus was a sufficient acimowledgmcat— ParesA 
Nath V Ismail, 26 C W N 4S6 34 C L J 195 64 Ind Cas 993 

An acknowledgment of liability in wnbng by some of the judgment- 
debtors within three )ears from the date of the last appheabon for excen 
tion would save lunitatioa as against the persons malong the acknowlcdg 
meat — Ban Behary v Jnanendra 22 Ind Cas 709 , Chandra v Ramdtn, 
16C W N 493. 

An acknowledgment by the judgment-debtor may save lunitabon 
agamst the auebon purchaser, but such acknowledgment, if made after 
attachment, caimot prevail against the auebon purchaser who is enbtled 
to have the property purchased by him in the condiUon in which it was at 
the bme of the attachment — Rajtsvan v Dinode, 22 C. W. N 278, 
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193 Acknowled^ent under previous Act — Suit under present 
Act — The law to be applied is the law in force at the time when the 
plaintiS s suit is brought and not the law in force at the time when the 
acknowledgment was made An acknowledgment of a mortgage was 
made by an agent in tS 63 while the Act of 1S59 was in force and the suit 
on the mortgage was brought in 1909 under the present Act It was 
held that although under the Act of 1859 an acknowledgment by an agent 
was not a vahd one still that Act would not apply but the Act m force 
at the tune when the suit was instituted te the Act of 190S would be appli 
cable and the acknowledgment by an agent being a valid acknowledgment 
under this Act would save limitation — Zatbunntsa v \faharaja of Benares, 
34 All 109 Soniliamv Kankatya Lot 35 AU 2*7 (P C) 

But where the right of acbon was barred before the new Act came into 
force it could not be revived by the new Act Thus where a claun was 
barred before 1871 because an acknowledgment by an agent could cot 
keep the claun alive it cannot be revived by the Acts of 1871 and 1S77 
by reason of the fact that those Acts make an acknowledgment by an 
agent valid Therefore a suit btougbt on the claun in 1880 is barred— 
Channel v Gotind 8 Boro 99 

20 (i) Where interest on a debt or legacy is, before the 

Efiect of raiment expiration of the prescnbed penod paid 

S ' of '>>' ‘0 

principal or legacy or by his agent duly authonsed 

in this behalf, 

or where part of the pnncipal of a debt is before the expira 
tion of the prescnbed penod paid by the debtor or by his agent 
duly authonsed in this behalf, 

a fresh penod of limitation shall be computed from the time 
when the payment was made 

Provided that m the case of part payment of the principal 
of a debt, the fact of the payment appears m the handwnting 
of the person making the same 

(2) Where mortgaged land is in the possession of the 
EBectof ,ece,pt of “rtgasee the rcce.pt of the rent of 
rroduce of mortgaged produce of such land shall be deemed 
to be a payment for the purpose of 

sub section (i) 

Explanation — Debt includes mcmey payable under a decree 
or order of Court 
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103. Sections 19 and a> — Section 20 docs not prevent the operation 
of Section >9, and the tv,Q sections are not mutually exclusive These 
sections cannot be treated as one general and the other spcaal Therefore, 
a payment though it may be ineilectual as a payment under sec 20 may 
nevertheless be treated as an acknowledgment under section 19, if it fulfils 
the requirements of that section Moreover, section iQ only operates 
against the person who makes the acknowledgment, but sec 20 makes 
the part payment good in favour of any suit on that liability. Further, 
an acknowledgment under section 19 need not be addressed to the person 
entitled, but a part payment under sec ao must be made only to tho 
person entitled to payment — Venbalahrtshmah v Subbarayudu, 40 Mad 
698 

{94 Prescribed period — The expression “prescribed penod” means 
not the penod presenbed for the repayment of the loan, but the period 
presenbed for the limitation of the suit, because m ordinary cases no 
debtor would make a payment before the tune Axed for repayment of the 
loan— v Ramlal, 6 Cal 815 (dissenting from Tanney v Shnkh 
Abdur.aC L R 346) It means that the interest must be paid before the 
debt IS barred — Venhataratnani v Kamayya, ti 318. 

X 9 S« Payment — This section does not specify any particular mode 
or form of payment Where the common agent of joint debtors paid 
interest on the joint debt out of joint funds under express instructions 
contained in tho instrument of his appointment, and this payment was 
relied upon by the plaintiff (one of the joint debtors) in a suit lor contn* 
bution against the defendant {another joint debtor), it was held that this 
payment was clearly a payment in exoneration pro tanlo of the liability 
of the plaintig and such as is contemplated by this section — Sukhamom 

V Ishan. 25 Cal 844 (P C ) 

A payment may be made not only in the current com of the realm 
but m any other medium that the creditor may choose to accept — Itagho 

V Uart, 24 Bom 619 It is not necessary that the payment of a debt 
should be actually made in money. The payment may be in goods or 
even by a settlement of accounts between the parties, provided that the 
payment must be of such a nature that it would be a sufficient ansiier 

to a suit The test to be applied is, whether the paymeut that has been made 

IS of such a nature that it would be a complete answer to a suit brought 
by the creditor to recover the amount — Kanyoppa v. Rtuhapa, 24 Botn, 
493: Mylan v, Annaii. 29 Mad 234, K^hpara v. Maddulla, 19 Mad. 
340 , Narsoomal v. Athmal, 9 S. 1 ~ IL 27. Thus, a payment 
made m goods will be suffiacut if that u the intention and agreement— 
Hart V. Noik, (1835) 2 Cr M & R 337 ; tieoper v. Slcveru, (183O) 4 A & 

E 7t. There may bo a part payment by a mere settlement of accounts 

Amos V. Smilk, (1861) 31 L J Ex 423 . ifaber v. Maber, (1867) L R j 
Ex. 153. If by agreement money U paid by the debtor on behalf of the 
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creditor to a third person, that may be a sufficient payment as between 
the debtor and the creditor — IVoftktnglon v Grumditch. (1S45) 7 Q B 
479 Thus a pa>Tncnt made by the mortgagors by means of a sale by 
the mortgagors to the mortgagees of a certain property other than that 
colored b> the mortgage m suit is a good pa>meQt mthin the meaning 
of this section — AdiuAen v Kankatya 41 All iii (at p 112) The pay« 
ment ma} be made in the shape ol anew bond passed for interest-— 

V A iifonr, 18S9 P J 39 So also, the receipt of produce of land was held 
to be a payment ol interest where the payee of a promissory note had 
been put into possession under an agreement that the produce of land 
should be taken as interest — Mylanv Auuatt 29 Mad 234 ButaplamtiS 
cannot rely on an tntry made by the defendant in his own books crediting 
a sum to the plaintifi s account, because such an umlateral act does not 
amount to payment'— Aof/>/>nra v \taddulla 19 Mad 340 , Muinuddm 

V Makammad, 1916 PL R 68, Sagappa v Hamanalhan, (1926} 2 il 

W N 264 , Snfa/p/xi V Aniiappa, 47 Bom (28(131) An entry of interest 
in the defendant's books eien if made in the presence of the plaintiS does 
sot amount to a payment of interest within the me&ning of this section— 
lekka v NaJha. 13 Boo 338 (343). v Vttrappi, 34 M L J, 

41 Similarly, where, subsequent to the adjustment of accounts by the 
defendant, he had been credited with the amounts of surplus proceeds 
of goods sold and with the proceeds of a hundi, such amounts were not 
'payments' Hitiua the meaning 0/ thi> section— Varwyi 1 Mugwran,^ 
Bom 103 

M*here there are debts due on both sides, and the accounts ore 
gone through by the parties and a balance struck this in effect constitutes 
a payment to the amount of the smaller debt— v Jamts, (1843) 

11 M &W 542,6311 R 6j6 , lie Ha^ktns (1879) 20 W R (Cng ) 240 
But it IS the striking of the balance that constitutes the payment, not the 
mere existence or even statement m wnlmg of cross demands — Wtlliams 

V Grifilk, (2835) 2 Cr 31 & R 4J 41 R R 683 , Ssholey v Walton, (1844) 

12 M &W 310, 67 R R 414 Hence, an agreed statement of accounts 
where all the items are on one side only, if the statement is not signed 
by tho party liable and is inoperative as an acknowledgment, will not be 
allowed to support an action on an account stated in respect of items 
Mhich are statute barred — Jones v, Ryder, (1838) 4 M d. W 32 , Nixsk 

V Hill, I F. & F, 198, 113 K R 897, Guf/arv. 5an»ta», 36C L. J. 228, 
AIR. 1923 Cal 71. 

Moneys realised in execution sale cannot be regarded as amounting to 
payment, because a payment relied on must be a voluntary ackaowledg* 
meat, by the person making the payment, of his Uabihty and an admission 
of the title of the person to whom the payment is made— Row Chandra 

V Delta, 6 Bom. 626, Raghunath v Sktrwionee. 24 W R 20; Bemui 
V. Ihbal, 23 \V. R. 249. 
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^ ^Vhcre the plaintiff gave his duld to be maintained by the defendant, 
and it was agreed that interest on the promissory note executed by the 
defendant should be regarded aa paid and discharged on account of the 
maintenance of the child, such maintenance was held to be a payment 
which took the case out of the statute — Bodger v Arch, (1854) 10 Exch 
333 Where at an intervimv with the creditor the debtor put his hand 
Into his pocket to pay the interest but the creditor stopped him and made 
a present of the amount to the debtor s wife, who was present, wrote a re- 
ceipt acknowledging the receipt of money from the debtor as interest and 
gave it to her held that this amounted to a payment of interest by the 
debtor though no money was actually paid by him — Maber v Maber, 
{1867) L R 2 Ex 153 

Under this section a payment is not a good payment unless it is made 
to the person entitled — Venkata Knshmah v Subbarayudu 40 Mad 6^ 
(699) niust be made to the creditor or some one who u his agent Pay- 
ment to a stranger is inoperative— Slam/ord Banking Co v SmUh [1S92] 
1 Q B 76j Payment made to a person who is acting as the creditors 
administrator although his title is defective is sufficient— C/arA v Hooper, 
10 Bing 480 

If there are two debts and a payment u made by the debtor towards 
those debts without any speaheabon. the creditor can appropnata the 
money in any way he likes He can apply some of the money in wiping 
off the smaller debt and credit the balance as part payment of the other 
debt Sec Sakharam v llevai 44 Bom 392, and section 60, Contract Act 

Who can wake payment —A pajment saves limitabon udder this 
eecbon If it is made by the person liable to pay it A purchaser of the 
equity of redemption is a pennon liable to pay the mortgage-debt uithin 
the meaning oi this scebon hence if under a mortgage decree for sale 
of the mortgaged property, to which be is a party though exempted from 
ficrsonal liability, he pays interest as such such pa>'ment gives a fresh 
period oi limitation for execution of the decree — Askaram v Venkata 
twami, 44 Mad 344 A second mortgagee is a person liable to pay the 
first mortgagee on the ground that be can only get the property by redeem- 
ing the first mortgage — Bddmg v Lane (1863) i DcG J ■!!. Sm 122 , 
CAmnffy V Evani (18O4) nil L Cas 1x5 (at p X35) 

Payment towardi debt — Whcni payments were made towards a debt, 
but there 13 nothing to shew wbetlicr they had been made m respect of 
pnnupal or interest the Court is entitled to find out on the evidence for 
what purpose the payments were made — Hem Chandra v Puma Chandra, 
44 Cal , Aryan Mol y ^ mar 3 Lab L J. 250 If the payment 

can neither bo treated as a payment towuds interest nor as a part payment 
of pnacipal, it is incllcctual as a payment under this section, but it may 
bo treated as an acknowledgment under section Xg — Venkalahrtehnia 
V SuUaruyudu, 40 31ad 698. 
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Pjytnmt ihroigh messer^er — ^WTieie an agent sent money tlirough 
a mobumr and then iollcmed it up by an entry of such payment with 
tus own hand in lus account book the payment should be treated as made 
by the a^ent and not b> the mohumr— ^ara^u&afii v SaraJa 23 C W N 
336 Duratsanti v hnthmer IQ19 M W N 797 

196 Interest — It means mtcrest or any part of the interest due— 
vlfciul V MaJUah 11 \ L J 477 

Wlicrc there arc several debts and payment of interest has been made 
by the debtor without specthcation the payment may reasonably be 
attributed to all the debts which are thus saved from limitation— 

V Hera iba 13 C L J 139 Satkara 1 v TAirayiyo 51 Ind Cas 240 
(following 13 C L J 139) 

197 Interest as such — It must be interest paid as iiiUresl and stated 
to be so at the time of payment or there must be evidence from which 
It can be tn/errei that the debtor intended that the amount should be 
appropnatod towards interest— Anriyoppn v Rathapa 24 Bom 493 (at 
p 499) Bifan /jaw V Kun)t Sttgh 19 C W N 237 The mere appro 
pnauon by the creditor of the payment towards interest is not an indica 
bon that the debtor intended that the money should be applied towards 
interest— CAanierpo/ V t}u ta 19 Ind Cas 823 Muhammad Abdulla v 
Bank Itislaltnent Co 31 All 495 Jago v Mahadeo 59 Ind Cas 709 
The plaintifi must cstabbsb not only that there was payment within tune 
but also that there was either an express inbmation by the debtor or 
proof of the eusteoce of circumstances going to shew that the payment 
was made on account of the interest of the particular debt sued on— 
t/uinuififin V Mukamn ad 1916 P L R C8 It is not cssenbal that the 
debtor should on every occasion of pa}'ment state expUcitly that the 
^3)^1601 is made on account of interest as such it is suIEuent if circum 
stances exist which make the conclusion inevitable that the payment 
must have been made on account of interest — CAarw CAandra v Karai 1 
Bux 27 C L J 141 The question whether a payment of interest can be 
said to be interest as such is a question of fact in each case If interest 
u due and the whole amount is paid or it the amount paid is part of the 
amount which is due and the debtor does not take care to state that it is not 
paid as interest and the creditor appropriates it to interest as he has the 
right to do by law the ordinary inference would be that it was paid as 
interest Where the amount paid was the whole amount that was due 
both prinapaf and interest it is impossible to draw any other in/erence 
than that a part of this amount was paid as interest— BaniAu v Kayasiha 
Corporation 93 Ind Cas 295 AIR 1926 All 329 

Where a certain sum was paid towaids prmapal and interest or 
expressed to be made on account of principal and interest and it was not 
speufied how much was paid for prmapal and how much for interest, it 
was held that there was a payment of interest as such— /tai Mohan i 
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L&hsktt, 6 Ind Cas i6 (Cal ) , Suhraya v Pakaya, 4 Bom L It 231 But 
where payment is not expressed to be made on account pt interest or on 
account oi principal and interest, but is simply made on account ol the debt, 
it cannot be said that there is a payment on account of interest as such 
The word as such means that there must be at the time of payment some 
mention that the pajment is wholly or partly for interest — Hcrinasjt v 
Hajrat Yarkhan 28 Bom L R 569, 96 Ind Cas 311, AIR 1926 
Bom 423 

The defendant at different tunes made pajments to the plaintiff who 
was his creditor in reduction of the general balance of account against 
him but without intimating that any of sudi payments was to be appro 
priatcd to satisfaction of the interest due on his debt, and without making 
any memorandum It w as held that there bad been no pa^'meot of interest 
as such nor any payment of pnnapal as there was no memorandum 
by the payer— ffauHianhiia/ V Ramba Bat 3 Bom 19S Dataodar v Jankt 
Bat sBom L R 330 ^lahesj/arv Batdyattaxh 7 Ind Cas 7', Muinuddtii 
V IfuAamutad igiCP L R 6S But where there was an prai'iiioH 

t» fAe bond that any money paid was to be applied first towards payment 
of interest and next towards payment of pnocipal and money was paid 
by the debtor from time to time it was held that it might bo safely 
assumed that the payment was for interest as such— Copi v Hardee, 
3: AU 283 

Where interest was paid on an unregistered mortgage bond and the 
payment was entered in the bond it was held that as tbo bond not being 
registered was not admissible m evidence there was no payment of interest 
as such— t^enAo^i v 19 Bom 663 

Labour tn heu of interest —Where the plaintiff proves that he received 
interest through the labour of the defendants till ivithin three years 
before suit bis claim is not barred by limitation— Jtc/amiftaMa v 
^landatyan, 3 L W 332 see also Muihuknsktta v Pakktrt, 33 Ind Cas 
134 ('fad ) 

198 Part payment of pnnopal — Fact of payment — 'Vhero part 
of the pnaopal is paid the fact of its being a part payment need not be 
stated in so many words it may be interred from the wnting itself — Run. 
chordasv 9 Bool L R 1329 Thus, if it appears that no interest 

was due at the tune »hcn the payment was mode, it may be inferred that 
the payment could only have been made in port payment of the pnncipal 
— Curleitder v Abd:d Ilamid 43 All zi6 A payment of interest on a 
mortgage bond, not expressly made as such, can nevertheless be taken 
as payment towards pnnopaf, if the fact of the payment appears from 
a document 10 the liaadvinUng of the debtor making tbo iome—He/n 
ehanJra v Purna CkjiiJrj 44 Cal 567 Where a decree docs not bear 
any interest, any payTueat made by the judgment debtor must be taken 
to have been made m part payment of tbo pnnapal— //aresdra v. Cyan 
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Ckandta, zz C \V N 325 To constitute the payment of pnnapal suiB- 
oeat under this section, it must appear that the pa>'roeQt is a part payment 
of the pnncipal There shall be clear and unmistakable evidence, in the 
hand writing of the person making the payment of the fact that he made 
it m part pa}'ni(.nt of the pnnapal an<l thereby impliedly admitted that 
he was still liable for payment at the balance of the pnnapal— Diic>an 
Dutj Sit gh \ llukam Chaiid ti-t P R 1S94 knd this fact cannot be 
proved a/iuHtfe bj the creditor — RunthorJas v Pesloitji 9 Bom L It 1329 
The endorsement need not speafv that the pa^mient was made lojjards 
tkt pnncipai all that is ri'quircd is that the fact of payment should appear 
in the hand wnting of the person making the same — Jada Ankamnia v 
\aJiiiipaiU Rama O Mad 2S1 Sakhiram \ hebaJ 44 Bom 392 (397) 
In /ii T^ Ambrose Summers 23 Cal 592 Sale J observed — The proviso 
requires not tliat the part pa^'ment of the pnncipal os such should appear 
m Uie hand w nting of the person making the payment but that the fact 
of paimtnl should so appear * * It is to be observed that the words as 
such have been expressly applied b> the earlier part of the sectioo to the 
case of a pa)mint of interest * * The omission of these words in the pro* 
viso relating to a part pa) meat of pnncipal would seem to imply that all 
that IS requited to be attested by the band wnting of the person making 
the pa>iBent 1$ the fact of payment 

If the part pa}'ment is made within the {leriod of limitation tlie iiiera 
fact that the wnting ewdenang the payment was made after the period 
of limitation lud expired will not render such hand wnting useless for the 
purpose of saving a claim from the limitation bar This section requires 
that the payment must be made within the penod of limitation it does 
not require that the wnting should be made before the expiration of the 
penod It only requires a writing as the mode of proving the fact of pay. 
i3Stai—VenhatasubbayAppusuiidaram,ij\la)i tye .Ramprasadv Bansilal, 
19 N L. R 0, 71 Ind Cas 17 

[By Bill bo 8 of 1926 (Gazette of India. iqzC. Part V, p 147, it is pro* 
posed to onut the words * in the case of part payment of the pnnapal 
of a debt from the proviso, so as to make the debtor s endorsement neces- 
sary in the case of payment of interest also, as recommended by the Civil 
Justice Committee ] 

199 Actual payment not necessary — Where an endorsement of 
pa>mcnt on a bond la sought to save the bond from limitation, it is not 
necessary that there should be ao actual payment of money at the time 
of the endorsement — Thesiger v, SrsHioasa, 10 M L J. 25, Lakshmx v. 
Ramasuainy, 26 Ind Cas 754 , Hamakrtshna v Venkalasubba, 28 Ind. 
Cas I j But the period is to be reckoned from the date of the payment 
and not from the date of endorsement of suchpayment—LaAftiniiiara. 
siiiiham V, ISkarala, 9 }>l L T 216, 8 Ind Cas 349 

200. Hand.wiifang of the persoo making the same'. — The fact 
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part payment of the pnnapal of a debt must appear m the hand wnting 
of the person making the payment and not in that of any other person, 
even though the latter may have been eirpressly authonsed to endorsei 
the fact of payment — Manindrav Kanhox.^'P L J. 365 ; 5wAe« ParftosA 
V Stddique, I P. L J 474 , Mttkkt v Coaerjt, 23 Cal 546 F B (overruhng 
23 Cal 553 note) . Joshi Bhaish nkar v Bat Panatt, 26 Bom 246 

Where a decree does not bear interest, any payment made by the 
judgment-debtor must be taken to bave been made in part payment of 
the pnnupal, and it must appear in the hand wnting of the judgment- 
debtor in order that a fresh penod may mn from the date of such payment 
— Harendra v Cyan Chandra, na C W N 325 

A letter wntten and signed by the debtor along with a part-payment 
of principal would save hmitatioa — Vtswattaifi v Stt Bamehandra. 17 
M L T 73. 27 Ind Cas 744 . SoMharam Jifaitckand v. Keval JPadainst, 
44 Bom 392 

^Vhere the endorsement of part-payment of pnncipal was in the hand* 
wnting of a person other than the defendant, but it was signed by the 
defendant, it was held that this was not a sufficient compliance with the 
proviso Where part payment of the pnnapal of a debt is made by a 
person who can wnte, the section requires that the whole of the entry 
recording the payment (and not the signature only) should be wntten by 
the person who makes the payment— Lodi Go&tiiifoss v. Rukmant, 38 
Mad 438, Venkalaknshniah v Subbarayudu, 40 Mad 698, Ntvaj Khan 

V BodnfiAat, 41 Bom t66 , San/uAaxir v LsAAiAmda, 35 Cal Si3,Ba/ira»» 

V Sobha, 23 C W N 930 Btsheskwar v Madho liao, 17 N L R 40 
But ID such a case, although the payment will not te good as part-pay- 
ment of tho pnnapal within the meaning of this section, still the 
endorsement wiU amount to an acknowledgment of liabihty under section 
t9~y tnkalalinshiuah v. Subbarayudu, 40 Mad 698, Jaganadha v, 
Ranta SaAu, 17 M L T 80 

Where the payment is made by a person who docs not know how to 
wnte, the endorsement may be made m the hand wnting of a third party 
and the pajer maj subscribe his mark to tho endorsement— v. 
4nnamafa«, 7 Mad 76*. SesAa v. SuKaya, 7 Mad. 55; Bafrom v. SofcAtt 
SieiAA. 23 C. W. N. 930 , Srt Ran* Singh v. Kashi Mulla, 2 P. L T. 
355 Where no such mark IS affixed, the provision of law has not been 
complied with — Datram v. SoAAa SAetAA. (supra) . Joshi v Dai Parvaii, 
2O Bom 246 

The words * person making the same (payment)” do not necessarily 
mean the person who pbysicaQy hands over the money , thus if part* 
payonent of pnnapal is made by an agent of Uio debtor, but the money 
Is sent through a peon with a sbp signed by the agent, it is the agent who 
makes the payment, and since the fact of the payment appears in tho 
handwriting of Uiu agent (in thusbp) it is suffiaent to sa\e limitation. It 
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u not occc&sory that the fact of paymeot should appear m the handwriting 
of the peon who phjsically Itands o\xr the money Similarly i£ an agent 
of the debtor sends a Oio^uO or notes by post the person actually making 
the payment and ph^sicall> handingovcr the notes or cheque is the post 
man Bat certainly the \MStman is not ^e person vho makes the pay 
ment within the meaning of this section The postman or the peon is 
merely a conJu t pipe through which the money passes to the creditor, 
the duly authorised agent who sent Che cheque or notes being regarded 
as the person whn made tiie pa)nncnt— /ht nk t tar v Va i tra n 33 Cal 
163 34 Ind Cas G57 A 1 U losGCal 310 

\V here two perso is are liable cm a debt embodied in a Kkata and they 
make pa)'Rients towards satisfaction of the debt, it is not n cessary that 
both persons should make the entries in the cred tor’s books It is enough 
if the suiting IS made by tile debtor paying the debt audit is signed by 
both the debtors because under this section it s suiHaent if the fact of 
payment appears m the handwtitiug of the perto 1 • laki tg the la it— 
Dtickand V JotaiheJ]! 35 Bom L R 334 AIR I923 Bom 369 74 
lad Cas 30s 

aai Payment by cheque —Where a debtor paid a certain sum of 
money by a cheque keU that as it was a mere order for payment and not 
a payment itself and did not show on its face that it was given as a part 
payment of the pnnapal it was not suffiaent to keep ahve the creditor a 
claim under this section— Sorior BachtUar Stngh v Jagat Nath t P R 
1897 tVbere the only evuience lo the band writing of the debtor of the 
part payment of the prmapal of a debt was the endorsement of a cheque 
to the creditor such endorsement did not satisfy the cond tions of this 
section— I/orAe I’se v Tirwtengitjathan 9 3fad 371 Hat Chaidtr v 
Ckandt rritsad 19 4II 307 But the Calcutta iiigh Court holds that 
where a cheque is signed by the debtor and addressed to the creditor in 
part payment of the principal the proviso is sufiiaently complied with 
— KtdarNalhv Dinobandhn 4^ Cal I043 19C W N 724 If a cheque 
u given in part payment of a debt the fresh penod of limitation under 
this section should be computed from the actual giving of the cheque and 
not from the date when the Bank pays cash for it Butif a cheque is handed 
over to thb creditor on the 3th January after bankmg hours the Court will 
presume thatithe payment was made cm the Gth January — Maurice v 
MorUy 29 C W N 496 89 Ind Cas 508 AIR 1923 Cal 937 In 
England also payment by cheque has been held to be a good payment when 
the cheque IS honoured Sec v Afiso (1875) L U 10 Ex 133(164) 
and Turney v DodwgU (1834) 3S dc 3 236 cited m 42 Cal 1043 atp 
1046 See also Carde« V Bruce 37L J C P 112 3C P 300 Where the 
debtor had addressed a Mer to hia creditor enclosing a cheque for a certain 
sum and requesting that it should be placed to the credit of the loan 
account it was held to be sufSaeot — /t reyJubrcse Su » lers 23CaI 592 
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202. Effect of payment — In a mortgage \Titlic>ut possessioa. a poriioa 
of the produce was agreed to be paid as interest. The mortgagee sub- 
mortgaged half his nghts The sab mortgagee continued to receive from 
the mortgagor his share of the produce up to a penod within six years of 
the present suit which was brought by the sub mortgagee against the 
original mortgagee The question aro>e as to whether limitation was saved 
as against the original mortgagee by the payment of produce to the sub- 
mortgagee by the mortgagor within 6 years of the suit. It was held that 
where a debt is kept alive by section ao (i) by payment made by a person 
liable to pay it, its effect is to save limitation not only against the person 
who makes the payment, but also to make the debt enforceable against 
any one liable for it, and thatm this case the debt was kept alive against 
the original mortgagee — Ram Chand v. Mej)a, j P. R. 1918. 

Similarly, payment of part of the mortgage-debt made by the mort- 
gagor iviU give a fresh start of limitation to the mortgages not only against 
the mortgagor but also against any person mterested in the mortgage, 
e g. a person who had purchased a portion of the mortgaged property— 
Demi Lai v Roihatt Dobay. 33 Cal ia78. Krnkna Chandra v. Bhalrab 
Chandra, 3a Cal lo;;. Roihan Lai v. Kanhatya Lai, 41 AU xfl. 

203. Agent duly authonsed See notes under sec. 19. Partpa>*ment 
by an agent of the debtor vnthin the lawful scope of bis agency 19 sufficient 
—Jams V. Hughts, {1350) 3 Ex. 104 , Ncwbould v. Stmth, (1883) 29 Ch. D, 
S8i. The agent who can give the creditor the benefit of sec 20 has to act 
vMthm the terms of his authonty If he exceeds bis authonty or does some- 
thing which IS not actually covered his authority, he cannot bind the 
principal so as to give the creditor the benefft of this section— 

iteemi V Gurusioamt. 4S M. L J 506, A I.K. 1925 Mad 703. 

The guardian of a minor appointed under the Guardians andWards Act is 
an agent authorised to make a part payment of the pnnapal of a debt due 
by the ward, if it is shown that the guardian's act 13 for the protection 
and benefit of the ward’s property— A wMappagaKia v. Sangadigyapa, 36 
Bom. 221 F. B. (ovcxTuling RanmaI»Hg}% v. Vadilai, 20 Bora. 6t); such 
a guardian is also an agent duly authorised to pay interest— hrarrndrs 
V. Rai Charan, 29 Cal. O47. 

A natural guardian is also aa agent duly authorised to pay'pnncipal 
and interest on behalf of the ward. See section 2t, which generally 
authonscs all lawful guardians to make payments and acknowledgments. 
The case of Tt/ai Stngh v. Chutia Stngk, 26 All 598 (where it was held 
that a natural guardian was not competent to pay interest so as to save 
the bar of hmitation) was decided under the \ct of 1677, and is no longer 
good law in view of sec at of the .set of xooS. 

It is not necessary that the agent should be authorised m wntmg to 
make a paj-mtut, nor that bo should to expressly auUiorisod ; it u suUicicnt 
that the authonty u unphed — Dirjntohaa v. Rudrti Petkoih, 17 Co! 951. 



Sec. 20.] 


Tiir isDMV UMirmoN \ct 


i?3 

Tbe words "duly authorised'' include authority gi\en by law. as well as 
authority gi%cQ by act ot parties Thus, where the Karla of a joint Hindu 
fami]> purporting to act for himself and his minor brother made part- 
payment of interest due on a debt contracted by himself and his father 
for joint family purposes, it w as held that m making the pai nient the Karla 
acted both for himself and his minor brother, and was an agent duly authons 
cd to make the paj^ment— Ciasrfra A-awfi* v. Bfhan Lai 31 C L J 7 
So also, a p3>'ment towards pnnmpa] and interest made b> the manager, 
and an endorsement on the pro note (executexl by the manager for an amount 
borrowed for the expenses of the family) in his hand wnting and over 
bis signature had the effect of extending the penod of hmitation as against 
the junior members also, though the payment and endorsement did not 
purport to ha\e been made and signed by him as manager — Thankainnial 
V, Kun\ant>»a, 37 M. L J. 3O9. 

A mortgagee who is required under his mortgage document to pay a 
portion of the consideration to a creditor of the mortgagor m discharge 
of the amount due to the latter for pnnapa) and interest, is not an agent 
authorised to make pajment of ttilertsf only to the creditor so as to keep 
the debt alive, his authority being to pay of! both principal and interest 
^Alagappa v Subramania, i6 M L J. 509 

A person who acts as solicitor to the mortgagor and mortgagee can 
make payment of interest to the mortgagee on behalf of the mortgagor, 
and such paj'ment keeps alive the mortgage — Bradshaj/ v Wtiiingtan, 
[Iposj a Ch 430 NVherc a firm owes a debt, and on one of the partners 
fetmng, the remaining partners undertake to pay it, the payment of 
interest by the remaining partners to the creditor keeps alive the debt 
against the retinsg partner, whether the creditor was aware of the agree- 
ment or not, provided there has been no novation of contract — Tucker 
V Tucker, riSgfl t Ch, 724 

The payment of part of a debt by a receiver appointed to the estate 
of the debtor will keep the debt alive, since the receiver is to be deemed 
as an agent of the debtor — CMnntry v Evans, (1864] ii H L Cas 115, 
In re Hale, L»llcy v Foard, [1899) a Ch. 107 

Court as 'Agenl' * — On 29th September 1912 the final decree for sale 
was passed m a mortgage suit for Rs 3.500 and odd Two of the mort- 
gaged properties were afterwords acquired under the Land Acquisition 
Act and the compensatioii money of Rs 3 400 was deposited m Court and 
paid out to the decree holder on nth August 1914 At the time of pay- 
ment the Judge signed a paper showing that the amount was paid to the 
decree holder in his presence and through, the Court On loth August 
1917 (that IS, within three years from the payment but more than three 
years after the decree) the decree holder filed an execution apphcotion " 
the balance due Held that the apphcation was not barred as the y 
Dient made by the Court m 1914 gave a fresh start for limitation, 
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time to prevent the decree from being barred, then execution can issue 
for the balance — Lahh N&raxn v PelamaMx 20 C L J ijr, 27 Ind Cas 
II This is also assumed in Jahndra Kumar v Gagan Chandra 46 Cal 
22 45 Ind Cas 903 The same view is taken by the Madras High Court 
— Mastlamont v Set^iusKit 41 Mad 251, 234 (following 20 C L J 131) 
Rajam A*yar v AnanlharalknaM, 29 M L J 669 31 Ind Cas 318 
Narayana v Kunhi Raman, 20 L W 190. 82 Ind Cas 743 AIR 1925 
Mad 131 But an uncertified payment towards the decree must satisfy 
the requirements of sec 20 [eg the payment must be endorsed on the 
back of a certified copy of a decree) otherwise the decree cannot be saved 

A'arayaiia v Kunht Raman (supra) In Jatindra Kumar v Gagan 

CAa«(fra, 46 Cal 22. 43 Ind Cas 903 the Calcutta High Court hosUicl 
down that if a part payment is made i«i satisfaction of the decree within 
three 3 cars of the decree, (even though the payment is not endorsed by the 
ludgment-debtor), and then an application for execution of the decree 
together with an application for certifying the payment is made within 
three j ears from the date of the payment, the payment would give a fresh 
starting point for limitation, being a step in aid of execubon ivithfn the 
meaning of Article 182 (5). and consequently tho appheabon for execution 
ivould be within tfme But the Madras High Court disapproves of this 
tubng on two grounds, viz that the part payment m sabsfaction of the 
decree not being endorsed upon tbe decree by the judgment-debtor did 
not satisfy the icquircments of sec to, and consequently it could not save 
limitation and secondly, the paymeit' cannot be regarded as a stop in aid 
of execution, for trticle 182 (3) clearly lays down that it 11 the appheahon 
for certifying tho payment and not the payment itself that can be considered 
as a step ui aid of execution , consequently, ibe application for certifiing 
the pajment being made more than three years alter the date of the decree, 
the execution was barred— fVflroyann v AtinAi Raman, (supra) 

21 (i) The expression agent duly authorized m this 

beJjalf ’ in sections ig and 20. shaU, in the 
undff disabiiuy'^^”" ^ person under disability, include 

lus lawful guardian, committee or manager, 
or an agent duly authorised by such guardian, committee or 
manager to sign the acknowledgment or make the pa>Tnent 
(2) Nothing m the said sections renders one of several joint 
contractors, partners, executors or mortga- 
gcca chaigeablc by reason only of a vmtten 
acknowledgment signed or of a payment 
made by, or by the agent of, any other or 


Acknowledgment or 
payment by one of 
bcvcral joiotcontrjc- 
tor#, etc 


Others of them. 
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Z06 Lawful guardian — It does not mean a guardian appointed by 
the Court, but a person who is entitled to act as guardian according to the 
personal law of the minor Thus in the case of a Hindu minor a person 
who IS lawfully acting as guardian though not legally appointed as such 
IS a lawful guardian within the meaning of this section — Gangayya v 
Ramas^mny, 34 M L J 439 Under the Hindu Law in the absence of 
the father the mother ts entitled to be the guardian of her infant sons 
in preference to their brother and a payment made b^ tbe brother of an 
infant judgment-debtor towards the decree, while their mother is alive 
cannot be said to have been made by a lawful guardian — Btreswnr v 
Ambika 45 Cal bjo Under the Mahomedan Law a lather s brother is a 
guardian of the person (and not of the property) of the minor nephews and 
meces and a pa>*ment made by him of interest on a debt due by his de- 
ceased brother (the minors father) cannot save limitation so as to keep 
the debt alive against the minor daughters of the deceased brother— 
Yagappa v Makomed 9 L □ R 78 So also a mother not being a 
guardian under the Xtuharamadan Law of the properly of her minor son 
1$ not a lawful guardian and cannot sign an acknowledgment on behalf 
0/ the minor— CdidVtfM v Wodku Ram 1917 P L R $j 

Partners —This section docs not mean that no payment or 
acknowledgmeat by a co partner wil be deemed as an acknmvledgment 
or payment made on behalf of tbe other partners and binding on them 
The word only in subsection (t) is not to be treated as a aurplu sage 
The meaning of this word is that the mere wnting or signing of an ac 
knowledgment by one partner does not necessarily of itself bind hu co 
partners but if it can be shown that be had power to make the acknow 
ledgment on behalf of himself and his copartners the ackno vie Igment 
will then of course be binding on them all— Godii Bi&i v ParsoloH 10 
All 418 Preinp v Dossa Dooagersay 10 Bom 358 But it does not 
follow therefore that if 3 copartner is not specxally empowered to make 
an acknowledgment or payment on behalf of his other copartners an 
acknowledgment or payment made by him will not bind the otlief partners 
In the absence of direct evidence that a co-contractor or partner was 
authorised to make an acknowledgment or payment on his behalf such 
authority can be inferred from other surrounding circumstances such as 
the position of the other co-contractors or partners in the business though 
it cannot be Uul down which arcumstanccs should be deemed sufficient 
to warrant the inference — Veeranna v Veerabhadfoswamt, 41 Mad 427 
(P B) 34 M..L J 373 (overruling Sheikh ^foktdetll v Official Assignee 
35 Mad t^2 K R Y Firm v Seelharamaswttni 37 Mad 14O and Vala 
subrananiav Rantanalhan 32 Mad 421) RcUa Stngk v lihagwan Stugh 
2 Rang 367 84 Ind Cas 391 Makadeu* v Rantaktishna 50 M L J 
67, A I R 1926 Mad 114 In a gedng mercantile concern such agen 
IS to be presumed as an ordinary rule — Premp v Dossa 10 Dorn 3 
L 12 
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time to prevent the decree from being barred then execution can issue 
for the balance — Lahh\ Narnm v Felantmt 20 C L J 131 27 Ind Cas 
ir This IS also assumed in Jatindra Kumar v Gagan Chandra 4C Cal 
22 43 Jnd Cas 903 The same view IS taken by the Madris High Court 
— l/asi/amoHi v 5e/4iU5<i)ui 41 Mad 251 254 (follamiig 20 C L J 131) 
liajain Aijar \ AuaiiiharathHam, 20 M L J 669 31 Ind Cas 31S. 
Varayann v Kuiihi Ftiman -o L \\ 190 Sz Ind Cas 743 AIR 1923 
Mad 131 But an uncertified payment towards the decree must satisfy 
the requirements of sec 20 {eg the payment must be endorsed on the 
back of a certified copj of a decree) othertwsc the decree cannot bo saved 
— A'arayaira v Kunht liamau (supra) In Jalindra Kumar v Gagaii 
Chandra 4C Cal 22 43 Ind Cas 003 the Calcutta High Court has laid 
down that if a part payment is made m satisfaction of the decree within 
three J cars of the decree (even though the payment is not endorsed by the 
judgment'debtor} and then an application for execution of the decree 
together with an application for certifjnng the payment is made within 
three >cars from the date of the payment the payment would give a fresh 
starting point for limitation, being a step in aid 0/ execution within the 
meaning of Article 1S2 (s) and ooosequently the appbcation for execution 
would be within time But the Madras High Court disapproves of this 
ruling on two grounds vis that the part pa>meot in satisfaction of the 
decree nut being endorsed upon the decree by the )udgmcnt>dcbtor dul 
not satiHfv the requirements of sec 20 and consequently it could not save 
linutation and sccoiidl) the puymtnl cannot be regarded as a step in-aul 
of execution for Article 18. (5) clearly )a>s down that it is the appheauan 
for ccfUf>iiig tbv pa>'mcnt ami oot the p<iy/»e«r itself that can bo considemi 
as a step in aid of execution consequently the application for ccrtifj mg 
the paj-metit being made more than three years after the date of the decree 
the execution was barred — Aatayana v AhnAi llaman, (supra) 

21 (i) TJie expression agent duly authorized in this 

behalf in sections lo and 20 . shall, in the 

\gent 01 person , •* , , 

under disability cas’»- o* a person under disability, include 

his lauful guardian committee or manager, 
or an agent duly authonsed by such guardian, committee or 
manager to sign the acknowledgment or make the payment 
{ 2 ) Xotlung m the said sections renders one of several joint 
, , , . . contractors, partners, executors or mortga* 

pa>meDt by one of S'^cs chargeable by reason only of a written 
acknowledgment signed or of a payment 
made by, or by the agent of, any other or 


others of them. 
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206 Lawful gu^dian — It does not mean a guardian appointed by 
the Court but a person who is entitled to act as guardian according to the 
persona) law ol the minor Thus iq the case o( a Hindu minor a person 
who IS lawfully acting as guardian though not legally appointed as such 
IS a lawful guardian within the meaning of tins section — Gaigayya v 
Ratnasjioiny 24 ^L L J 428 Under the Hindu Law m the absence ol 
the father the mother is entitled to be the guardian of her infant sons 
in pffefMence to their brother and a payment made b> the brother M an 
infant judgment-debtor towards the decree wlule their mother is alive 
cannot be said to base been made by a lawful guardian — Biresuar v 
Ambika 45 Cal 630 Under the Mahomedan Law a father s brother is a 
guardian of the perso t (and not of the property) of the minor nephews and 
mecas and a pa^anent made by him of interest on a debt due by lus de> 
ceased brother (the m aors father) cannot save limitation $0 as to Leep 
the debt alive against the minor daughters of the deceased brother-^ 
Yagappa v Makotned 9 L B R 78 So also a mother not being a 
guardian under the Muhammadan Law of the properly of her minor son 
IS not a lawful guardian and cannot s gn an ackhowledgmeot on behalf 
of the minor— 'CAa Id I V Wadhu Rant 1917 P L R 6t 

297 Ptrtners — Thu section docs not mean that no payment or 
acLnow lodgment by a m partner wil be deemed an acknowlodgmsnt 
or payment made on behalf of the other partners and binding on them 
The word only in subsection (2) is not to be treated as a surplu aage 
The meaning ol this word is that the mere wnting or signing ol an ae 
knowledgment by one partner does not necessarily of itself bind his co 
partners but if it can be shown that he had power to mal 9 the acknow 
ledgnient on behalf of himself and his copartners the ackno vlcdgment 
wiU then of course be binding on tbciu all— -God < Btbi v Parsolon 10 
All 418 Premji v Dossa Doo gersay lo Bom 358 But it does not 
follow therefore that if a copartner is not specialty empowered to make 
an acknowledgment or payment on beIi.U{ of his other copartners an 
acknowledgment or payment made by him will not b nd the other partners 
In the absence of direct evidence that a co-contractor or partner was 
authorised to make an acknowledgment or payment on his behalf sucli 
authority can be injerted from other sunounding circumstances such as 
the potpition of the other co-contractors or partners m the business though 
it cannot be laid down which cucumstances should be deemed sufficient 
to warrant the inference — Veeranna v YeerabhadrasiOMiit 41 3 Iad 4 7 
(F B ) 34 II L J 373 (overruling Sheihk "ifahtdeeit v Opcial Assignee 
35 Mad 142 K R V r»r»» V Stelkea* losuiami 37 Mad V46 and Vala 
subramaitav Raitanaihai 32 Mad 421) Rala Singh v Dhagwan Singh 
2 Rang 3C7 84 Ind Cas 391 MokadeUa v Ra lakrish la 50 M L J 
O7 A I R 1926 Mad 114 III a going mercantile concern such agency 
IS to be presumed as an ordinary rule— iVr«;» v Dossa lo Bom 358 
L 12 
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Mahadeva v RatnaKmhna, 50 M. L J. 67 But this presumption can be 
rebutted, and if it con be shewn that the acknowledgment of liability by 
one of the partners was not an act necessary for or usually done m c.arry> 
mg on the business of the partnership, the cose will fall under the general 
rule contained in subsection (2 ) — Daliukhram v. Kalidas, 26 Bom. 42, 

If the partnership had been dissolved at the date of the acknowledg- 
ment, and the creditor had had notice of such dissolution, the acknow- 
ledgment by one partner will be of no avail as against the firm — Dahukh- 
ram V Kahdas, 26 Bom 42 In the absence of express evidence of autho- 
nty, an acknowledgment of a partnership-debt by an ex-partner, after 
the dissolution of the partnership, is not binding on any other ex partner. 
Where, however, an ex-partner is authorised to collect the outstandings 
and pay all debts of the partnership, such authonty includes the lesser 
power of acknowledging debts — .t/M/AitsuKimi v. Shanhara Ltngam, 1915 
M W N 722 

According to English law also, so long as the partnership exists, each 
partner, in the absence of evidence to the contrary, is presumed to be the 
agent of the others to make payments on account of debts due by the 
linn, because pa> meats by any one partner are payments by the firm : 
but as soon as the partnership » dissolved, such agency ceases unless 
speaally reserved, and pa>’ments by one can then only be held to be pay- 
ments by all on proof that such payments were actually authorised by 
M-^Wattoii V lyoodtiiau.L R 20 Eq. 721 (730) , IKoei v. BrodJicA, (1808} 
I Taunt 104 , PrtKhard v Draper. (tSji) Russ A .Myl. 191 , Goodwin 

V Patton, 41 L T N. S 91 , Btstow v MiUer, 11 Ir L R. 4C1 ; Light- 
woods' Time Limit on Aelions. page 383 After the partnership' lias de- 
termined or been discontinued, a partner cannot validly acknoweldgc a 
partnership debt— TAomrou v. IVatIhman, (1836) 3 Drew. 628 ; Kilgour 

V Finlyson, (1789) 1 H B. 135: tVatson v. Woodman, (supra) Butwhere 
the partnership lias been discontinued or determined upon the condition 
that \ only shall go out of it, and that it shall continue as between B and 
C-. and there arc also speaat arrangements by which A is to ostensibly re- 
main a partner, and is to be entitled also to resume (m a certain event) 
his old position of a partner, m such a case B and C or either of them may 
validly acknowledge a debt of the old partnership (by payment of interest 
or {urt payment of the pnnctpal) so as to keep that old debt alive as against 
A — TufArr V. TurArr, ' 1894] 3 Ch. 429. 63 L J. Ch 737. 

If the partnership had bccndisscdscd by the death of one of the partners, 
an acknowledgment made by the surviving partners, unless they arc speaally 
auUionscd to do so. cannot bind the representatives of the deceased partner 
— Hajagopala v A'nfAiKUufami, 8 M J, 261. 

20S. Co-executors ‘ — An acknowledgment by one executor only keeps 
ali\-e the debt against the assets of the testator but is not suSiaent by 
Itself tomake the other executors personally chargeable — Dteh v. Fraser, 
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1897] 2 Ch iSi . Fordhaiit V (1853) 17 Jur 228 Asibury v Aslbur) , 

[1898] 2 Ch III 

2og Co-mortgagees — An acknowledgment of the title of the mort 
gagor made by one only o{ two mortgagees would not avail to save the 
mortgagors nght of redemption from being barred by limitation where 
the mortgage was a joint mortgage and not capable of being redeemed 
piecemeal — Dkamta v Baimakund. 18 All 438 . BAog>/n/ v Amntlai 17 
Bom , ntchardsan V Younge,!^ R 6Ch 478 

ato. Co-contiactOTS — One ol several co-contractors (co-debtors, 
CO mortgagors, etc ) cannot make an acknowledgment or payment on 
behalf of the others In England also, it has been laid down by Statute 
(Mercantile Law Amendment Act 1836. sec 14} that where there are 
two or more co-contractors or oo-debtora (uliether bound jointly only or 
jointly and severally) no such co contractors or co-debtors shall lose the 
benefit of the bar of time by reason only of any part payment by any other 
or others of the co-contractors or co-debtors And so, one co debtor cannot 
make pajmiient or acknowledgment to bind the others — Jackson v Woolley, 
(iSfioJ a El & Bl 778 

Co-mortgagors —A co-mortgagor cannot make an acknowledgment 
on behalf of another co-mortgagor, when there is nothing towarrant the 
inference that the formec' acted as an agent duly authonsed by the latter 
in making the acknowledgment Co mortgagors stand in the position 
of joint contractors, and section 2t expressly lays down that one of several 
joint contractors cannot be chargeable by a written acknowledgment 
by reason only that such acknowledgmentnmade by another joint con 
izictax—Sarayana v Venkalaramana. 23 Mad 220 233 (F B ) 

Surety — -The expression •joinl-conlractor" applies also to a 
surety •—Kolhandaramart v Shanmugam, 32 Ind Cas 608 (Mad ) The 
pnncipal debtor and the surety are often in the position of joint contractors, 
and under this section one joint contractor is not bound b> an acknoivledg* 
ment or pajment made by another A pajment by the debtor does not 
keep alive the action against the surety, nor can a payment by the surety 
keep ahve the debt against the pnoapal debtor — U N Mitra s Limitation, 
4th Edn , p 733 In England, however, it has been held that a pnncipal 
debtor and surety do not stand in the position of co contractors or co- 
debtors , and so, the payment of interest or a part payment of the principal 
by the pnnapal debtor will keep alive the debt as against the surety — 
LtndseU v PhiUsps, (1883) 30 Ch D agj See Note 203 under sec. 20 
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or defendant is substituted or added, the 
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suit shall, as regards him, be deemed to 
have been instituted when he uas so made 
a party. 
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Makadna v Ramakttshna, 50 M L J 67 But this presumpbon can be 
rebutted, and if it can be shewn that the acknowledgment of liability by 
one of the partners was not an act nece^ry for or usually done in carry- 
ing on the business of the partnership, the case will fall under the general 
rule contained in subsection (a ) — Daisukkram v Kahdas, 26 Bom. 42 
If the partnership had been dissotued at the date of the acknowledg- 
ment, and the creditor had had notice of such dissolution, the acknow- 
ledgment by one partner will be of no avail as against the firm — DulsuftA- 
rufii V Kahdas, 26 Bom 42 In the absence of express eridcncc of autho- 
nty, an acknowledgment of a partnership-debt by an ex partner, after 
the dissolution of the partnership, is not binding on any other ex partner. 
Where, however on ex partner is authonsed to collect the outstandings 
and pay all debts of the partnership, such authority includes the lesser 
power of acknowledging debts — Muthuswauu v Shanhara Ltngata, 1915 
M W N 722 ' 

According to English law also, so long as the partnership exists, each 
partner, in the absence of evidence to the contrary, is presumed to be the 
agent of the others to make pa>'ments on account of debts due by the 
firm because pa>inents by any one partner are payments by the firm , 
but as soon as the partnership is dissolved, such agency ceases unless 
specially reserved and payments by one can then only be held to be pay- 
ments by all on proof that such payments were actually authonsed by 
all— Il'd/icn V IVoodmaii, L R 20 Hq 721 {7^0) , Il'eeif v (tSoS) 

I Taunt 104 , Putehard v Draper. (1831) Russ A Myl tQi , Gooden* 

V Parton, 41 L T X S 9I. Butov v Mtiter, 11 Ir L R 461. Light- 
woods' Time Lumt oh Actions, page 383 After the partnership has de- 
termined or been discontinued, a partner cannot validly acknowcUgc a 
partnership debt — Thomsoit v Waithmaii. (1S56) 3 Drew O28 , Kdgour 

V rm/yiow, (1789) X II B 155 Watson v IKoodwan. (supra) Butwhere 
the partnership has been discontinued or determined upon the condition 
that \ only shall go out of it, and that it shall continue as between D and 
C-, and there arc also speaat arrangements by which A is to ostensibly re- 
main a partner, and is to be entitled also to resume (in a certain event) 
hu old posiUon of a partner, in such a case U and C or cither of them may 
\alidly acknowledge a debt of the old partnership (by payment of interest 
or part pajrucnt of the pnnu]>a))soas tokcep that old debt ail vc os against 
A — TufAcrv Tucker, 1894] 3 Ch 429. 63 L J Ch 737 

If the partnership had been dissolved by the death of one of the partners, 
an acknow Irdgment made by the survmng partners, unless they arc specially 
authorised to do so, cannot Und the representatives of tlie deceased partner 
■^liajagopaJa v Knsknaswami, 8 M L J aOl. 

208. Co-executors — An acknowledgment by one executor only keeps 
olive tlie debt against the assets of the testator but is not sufTiacnt by 
itself to make the other exccuton personally chargeable— BfeA v. Troser, 
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1897 aCh 181 Fordhamv IVallts (1853)17 Jur 228 Astbiryv Aslbiir)^ 
(1893) aCh III 

209 Co mortgigocs — \n acknowledgment of the title of the mort 
gagor maile bj one only of tuo mortgagees uoulj not avail to save the 
mortgagor s right of redemption from being barred by limitation where 
the mortgage M'as a joint mortgage and not capable of being redeemed 
piecemeal— DAdrnin v Battnakund 18 All 438 Dhogilal v Amrillai 17 
Dom 173 TJifliardjo I v Younge L R 6 Ch 478 

210 Co contractors — One of several co-contractors (co debtors 
CO mortgagor etc ) cannot make an acknowledgment or payment on 
behalf of the others In England also it has been laid down by Statute 
(Mercantile Law \mendment \ct 1856 sec 14) that where there are 
two or more co<oatractors or co-debtors (whether bound jointly only or 
jointly and severally) no such co contractors or co-debtors shall lose the 
benefit of the bar of time by reason only of any part payment by any other 
or others of the co-contractors or co-debtors And so one co debtor cannot 
make payment or acknowledgment to bind the others — Jackson v Woolley 
(i860} 8 El Bl 7,8 

Co mortgagon — \ co mortgagor cannot make an acknowledgment 
on behalf of another co mortgagor when there is nothing to warrant the 
inference that the former acted as an agent duly authonsed by the latter 
in making the acknowledgment Co mortgagors stand in the position 
of joint contractors and section at expressly lays down that one of several 
joint contractors cannot bo chargeable by a written acknowledgment 
by reason only that such acknowledgment » made by another joint con 
tractor— ^urayona v Venkalaramana 25 Mad a o 233 (F B ) 

Surety — ^The expression joint-contractor applies also to a 
surety — hoBiandaramnn v Skanmugam Ind Cas 608 (Mad ) The 
pnncipal debtor and the surety are often in the position of joint contractors 
and under this section one joint contractor is not bound by an acknowledg 
ment or payment made by another A payment by the debtor does not 
keep alive the action against the surety nor can a payment by the surety 
keep alive the debt against the pnnapal debtor — U N Mitra 3 Limitation 
4th Cdn p 753 In England however it has been held that a pnncipal 
debtor and surety do not stand in the position of co contractors or co 
debtors and so the payment of interest or a part payment of the principal 
by the pnnapal debtor will keep alive the debt as against the surety — 
Lsndsell V Phillips (1885J30CI1 D 291 See Note 203 under sec 20 


22 (i) Where after the institution of a suit, a new plaintiff 

or defendant is substituted or added, the 
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suit shall, as regards him, be deemed to 
have been instituted when he was so made 
a party. 



iSo the INDUS uiirrATioN \ct [Sec. 22 

(2) Kothing m sub-«cction (i) shall apply to a case where 
a partj la adJeJ or sub^titulcU owing to an assignment or iie\o 
lution of any interest dunng the pendency of a suit or where a 
plaintiff IS made a defendant or a defendant is made a plaintiff 

axx Scope of section — SuI>'Sectioii (i) does not apply to cases 
in ixhich the ptunUS » added us the coarse ot the suit in cooseqoeace 
of a!>sisnment of laterest from the ongina! flaictiS, hut is coafiaed to 
ca>cs where the nm plaintid u added or substituted (» kis oua ngkl 
wo that he ma\ himself be considered to be instituting a suit mdependrt^y 
f the n’ht of the original plaintifl — ^runa^ke Ja % Otr, 40 Mad 722 
It the plaintiil is addoJ in consctiucnce of assignment of nght from the 
original plainUlf the case uiU fall under sub*section (2) and not sub> 
section ( I ) 

This section is conhned to tu$ls cnl) and does not apply to apphea 
lions — Cofah hotr v S}€J t/oAaismad 3 P L T 019 See the dehniboo 
in section 3 (ic) The word suit in thu section includes onl) the stages 
of a suit dovi n to Its termination b> the decree of the tnal Court and does 
not include an api'eUate stage or proceedtogs in execution of the decree 
made in the suit Therefore an application to set aaide an tx pxtt$ deaee 
cannot as regards the added psart> be deemed to have been made when 
the added pait> was brought 00 the record— C&asinita v lixMkuer, 6 
P L J <e>3. \ I U iq 3 Pat SS 

in Addition of new plaintiff or defendant —Ml plainUffs who have 
a jom/ cause of action ma>t he impleaded before the erpir> of the period 
of timiUtioa If some uf them institute a soit within tune and the other 
plaintids are added after the period of linutatioo the claim of the original 
plaintids al«o who had a foiat cause of action with the added ptaintihs 
would he barred as the claim could not be enforced without the additional 
plsmuds— V /iam Lai o Cal 815 Cinrar v MaXbuHMessa 
tP L J \<ji Da«a Ram V NvtoJlumoO i6S<i P R 3 . Mir Ta>Ufai v 
Goff Satjyan - 1 J 251 3 /rtJn Mall v hnpa Ma .1 1906 P R 70. 

SkjgfUv -IWidRjijMje I P L. J 472 (Note) 

1 Wtefe one 0/ three brothers surd alone fw a joint debt, and when 
olicction was taVeo to the form of the suit it was too late to bnng m the 
other brothers as co-j laintid % the debt having b> that time become time* 
barrnl it was heU that the suit must be dismissed— A<i<>dar v SaiAsi 
7 liom 217 see alv» ImamitJiim v UlaJkar, 14 VU 524. Molam Mol 
V Anpa Vaf i ^6 P R « > Uut if no objulioa as to the nonjoinder 
of lurtioi u Uhen bj the lefeodaots the suit will not be barred W here 
the original plainti.ls alone sued within the period of hmitation, others 
wha had a jtant cause uf actiun were ad led alter the expiry of the period 
on U^r own application, aa vbjf tiam as to the nonjoinder of parbes 
l»icg talen bj the Icfeadaau at anj sta^e of the proceedings, the suit 
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uould not be barred by reason of the addition of the new plaintiffs after 
the period of limitation — Shrekuih Ttmapa v Ajjtbal, 15 Bom 297, 
Paleshn v RuJra, 26 VU 528. 

Where the cause of action is teparttie, a suit wherein certain defen- 
dants were added at a time when a separate suit against them would bo 
barred, is liable to be dismissed as against them only on the ground of 
hmitation — Obhoy v Kntarthamoyi, 7 Cal 284 But where the relief 
sought IS not separable, the suit will be dismissed as against all tlie defen- 
dants — Ilahxbuila v. Achatbar, 4 AU 145 

The quesbon whether the joinder of parties after the institution of 
a suit shall necessarily involve the bar of limitation if the prescribed 
period has expired, must depend upon the consideration of the question 
wheiker the jmnder was uecessary to enable the Court to award such relief 
as may be given in the suit as framed If the fresh parties are joined 
merely for the purpose of safeguarding tlie right subsisting as between 
them and the others claiming generaUy iii Uie same interest, tliu fact that 
the suit IS barred as regards the freshly joined parties does not ordinarily 
aSect the nght of the origmal plaintilfs to continue the s\iit—Guruvayya 
V DaUatraya, 28 Bom tt (17, 18) . Gthtmalv Karmumai, 10 b L R 38 

The test to be appbed is— whether the suit was projicrly constituted 
at the date of the plaint so as to enable the Court to adjudicate as between 
the parties impleaded \ suit is not said to be properly constituted unlese 
all the necessary parties are impleaded m it By necessary parties are 
meant those parties who ought to be joined and who are indispensable, 
as without them no decree at all can be made If these parties are not 
joined, then the suit is bad for nonjoinder, and the addition of these 
parties after the period of limitaliou will necessitate a dismissal of the suit 
If however the necessary parties arc joiucd. the non joinder of oilier persons 
who are not necessary or indispensable but whoso joinder is only desirable to 
safeguard their own nghts and the ngbts of others, docs not render the 
suit as improperly constituted, and the joinder of those persons after 
linutation will not necessitate the dismissal of the suit— 5 /ia/<a Saheb v 
Sadashtv, 43 Bom 575, Coarla Sptniung MrUs v Vallalhdas, 27 Bom 
L K ii 63 , A 1 R 1925 Bom 547 , A<um CAaiid v Subhan Uaksh 1902 
P R 69, Jiaindoyal v Jitnmenjoy, 14 Cal 791 , Imaumddiii v Ltladhur, 
14 AU 324 . Ambtka Charan v Tonne Ckaraii, iS C W N 464 Silal 
Prasad V Kat/ul.aSC W K 488. A 1 U 1922 Cal 149 , La&Au v 
ICansht liaiit, 57 P R I903 

Where a suft for sale of mortgaged property was instituted against 
the mortgagor s minor son, and upon the allegation of the guardian th ‘ 
the mortgagor (a Muhammadan) left a widow and tivo daughters 
widow and the daughters were made defendants after the penod of 
bon. and it was contended by the added defendants that the 
barred against them, it was held, oveiruhng the conteiibon. 
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(2) Nothing in sub section (i) shall apply to a case where 
a party is added or substituted o%ving to an assignment or devo* 
lution of any interest during the pendency of a suit or where a 
plaintiff IS made a defendant or a defendant is made a plamtilT 

211 Scope of section — Subsection (i) docs not apply to eases 
in which the plamtifl is added m the coutse of the suit in consequence 
of assignment of interest from the onginaf plaintiff, but is confined to 
eases where the new plaintiff is added or substituted >'> hts own right 
sn that he mav himself be considered to be instituting a suit independently 
of the right of the original p|a»ntiff-^^f««afAf//o v Orr, 40 Mad 
If the pHintitf is ad led in consequence of assignment of right from the 
original plaintiff the case will fall under sub-section (2) and not sub> 
section (I) 

This section is confined to suits only and docs not apply to applica- 
tions— fJo/ah Aorr V Mohammad 2 P L T 619 See the definition 

in section 2 (to) Tlie word suit in tlas section includes only the stages 
of a suit down to its termination by the decree of the trial Court and does 
not include an apiKlIate stage or proceedings in execution of the decree 
made in the suit Therefore an application to set aside an es pdife decree 
cannot as regards the added part> be deemed to have been made when 
ttiL ad led party was brought on tho record— CAmnfnita v Rainkuer, 6 
P L J 463 X I U 1923 Pat 88 

213 Addition of new plaintiff or defendant —All plaintiffs who have 
a }oint cause of action mu»( be impleaded before the expiry of tlio period 
of Umitalion If some of them institute a suit within time and Uio other 
plaintiffs are addcil after the penod of limitation the claim of the ongtnal 
plamliifs also who had a cause of action wiUi the added plaintiffs 
would be baned as the claim could not be enforced without the additional 
ptaintilfs — Hamstbuk v Ham I al 0 Cal 8ij Gtmar v MoXbuniiessa 
I P L J 468 Dalla Ram v VifraAu.naW 1886 P R 8 , Vir Tapiirah v 
GopiSarayan 7 (. I J 35, Molan Malt v Ktxpa Mall 190G P R 79. 
Ilhjgelav AbJul Rahainan i P L J 472 (Note) 

» WTicre one of three brothers sued alone for a ;omt debt, and when 
ol jcction w as taken to the form of the suit it w as too late to bring m the 
other brother* as co plaintiff* the debt having by that lime become time- 
barred It was held that the suit must be dismissed — haltdas v A’aMu 
7 Uoin 217, sex also ImamudJin v LifadAar. 14 All 524 Motan Mai 
V Aripa Mai 1906 P R 7,, Uut ,4 „q objection as to tho non joinder 
« f jurtic^ I* taken b> the defendants the suit will not be barred Wliere 
the ongmal plaintiff* alone sued within the penod of limitation, and others 
who had a joint cause of action were ad led after the espry of the period 
in tlieir own apihcation no objetlion as to the nonjoinder of parties 
licing taken bj the defendants at any stage of the proceedings, the suit 
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so far as the assignee s concerned must be deemed to has c been instituted 
uhen It was originally brought against the claimant and not when 
the assignee from the claimant was added as a defendant — hnshnappa 
V ibdul hadtr 38 Mad 535 

In a suit for pro cmption the transferee from the original vendee 
IS not a necessary party and h>s addition after limitation does not aticet 
the suit — karan Dial \ Ht Muhammad 31 P R 1QI3 A suit for pre 
emption in respect of a sale was filed against the two joint \cndces but 
it appeared that one of them bad died previously to the suit An applica* 
Uon to bring his legal representatives on the record was not made till after 
the period fixed for the institution of tlie suit had expired Held that the 
suit being barred against the representatives of the deceased vendee was 
also barred against the surviving vendee — Hussain v Hahui 86 P R 
>919 32 Ind Cas 387 In a pre empbon suit there were four venders, 
via T B D and J. but the plainUfi at first joined in bis plaint T, D and J, 
but did not join B (who was the father of T) and on objection being taken, 
lie joined B long after the period of liaiitation Held that the suit must be 
dismissed as a whole — Jwala Das v Gopai, id P L R 447, 88 Ind Cas 
553 A I R 1933 Lah 343 \ suit to redeem the mortgage was brought 

by some of the heirs of the mortgagor within the period of limitation and 
when subsequently the plainuAs applied to make the remaining heirs 
party defendants to the suit (he lower Court refused to add them as parties 
on the ground that the penod of limitation had expired and the Court 
dismissed the suit Held, that the other heirs were not ntetssaty paiHics 
in the sense that the plaintifls were to lose their rights to redeem because 
they had omitted to make those persons parties to the suit, but that they 
were necessary parties only (or the record in order to satisfy the provisions 
oiO \XX 1 V r I, and tosavemultipliatyofsuits. t e to prevent the mort 
gagee from being subjected to suits being filed against him in succession 
by various parties entitled to the equity of redemption Section 22 did 
not therefore apply and the suit was not barred— SAivabai v Skidhestoar, 
45 Bom 1009 

The addition, after the exjiiry of the penod of hmitation of a minor 
member of a Mitakshara family as a plaintifi to a suit on the mortgage 
IS not fatal to the suit— TAa^urwoRi V Dor Rani, 33 Cal 1079 

Where two executors are jointly appointed under a will a smt brought 
by one executor is defective , and (he addition of the other co executor 
4 who IS a necessary party) after the penod of limitation will bar the suit— 
Sreerangathannt v VanhiUnga 40 M L J 532 

Where two out of several trustees of a temple sued to enforce certain 
claims of a temple and on an ol^ccbonbcing taken by the defendants, all 
the other trustees were subsequently added as parties after the penod of 
limitation, it was held that the addition of those representatives, though 
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%M-«t a {ctica is isarUez-i. cxs ^bc^c ci fc.s pccpcxtj 

V *i>» to I'rf f fctt*l \i 5 .r„t«tr, >trtu«c<ltiicvcsu=SC‘'‘l«*^ Ccij<qeeallv, 
rj-iL r- t» lt{t 'vtatxrs m li* uo<«Ivcs£ tr£udt «osId s«'e t-a a ca&c of 
a4ti/>n akv<tb% aa ira<ol\tst la ba c/»a caztr, aiUr iiu a^jadicat. 03 . 

c*rv * Ic taaiauitinl -id tl* s^teUiutia- the caaie ol the Csiaal \s4ignee 
Utff on IS ^Idir? a c«r { Ui&t* J milfcta the dcas^cg cl l2i-s ^ecJwa— 
^Ojod lJa4d 't Muina 3 /dA -med.sSBoai L K 5>4. V I. R. 1926 Boat 566 

U a.s cr*ner 'f ccrtaia land broa^ht a scit tor damages lor loss ol crops 
ll,e dtlirv]-nt objetled that R was ^bct-^jrtiv lor his unde Thercupoa 
the unde vs as addol as a second plainttd at a time when a large portion 
< f the Uaim had been barred It was held that the lust pUlatid as fceiijmi- 
dar 1^1 loll nght tu bnng the suit, because he loll) rrpreseated in his 
(jwo jMrrwm all Ibe nghls of the second plaiatiJ for whom he acted as agent 
all along The addiUon of the second plaintiS s name did not tnaLe any 
UitfcTcnce tn the cJiaractcr of the Suit and would not oocesaiUCe the dL*-' 
tnusJ ol the suit»-it<Hji V Mikdito. it Dum 672 

SuW l>y nianagirg vientbtf —V suit b> a managing member wiU nut 
Ijc luUe to (lismi-»af oit account of the other members ol the family bem^ 
ailded aj plaiauHs aftet the i«nod of lunitatioo. >f the newly added mem* 
beni ratify llie lAstitutian ol the suit b> the manastng member alone^ 
Sudu/U AAan v Ukana Mai. 5$ P li ti 9 t 

313 Acuen 111 tea •'•In »uits upon a renirecl, all persons having 
tlie same cauw. of action must sue |oiat(>, and if one of fliem a added 
alter the ]>cti(id of litiiitation the whole suit will be barred But this 
rule will not apily to actions m tort m whicii several persons have been 
damiuhctl by the same tortious act Thcrelotc, where a suit for compen* 
saliuU for illegal distraint was brought by one of two persons jointly cn- 
titied to the crops dutraincd. and the other jicrson was added vs a plaintitf 
after hii claim was barred, it was held that the whole suit was nut barred 
but the hist j laintitl w as entitled to compensation as far as he was injun* 
ously allLCtcd by the ilU gal distraint — jagdeov PaJarafA, 23 Cal .83 

a(4 belay ol Court —if the application for addition of parties is 
made wvtluu tlw iKivod ol limitation, but the utder ol Uie Court allowiog 
the addiUun ol paities u jussed after lUo jnuiiid, the date of the appbev 
Uun will bo regarded as Uie date of addition of tin. new jurtics. and the 
(tj^licants will nut sutler b) reason of the dcUy of the Court — 

V /f amatol. 17 Bom 29 

3tS Amendment of pUint, rnisdcscription, etc* — ^This section i* 
not intcndcil to apj ly to a ease irt wluch the ground on whicli the original 
defendant u sOUaht to be made bal 4 e U Qicrcty shifted, without new j>ersons 
being introduced as defendants — hamintifta v d/uMayya, 13 3 !ad 417. 
Ihus, wbUB a plaint is ancuded without any jicrsuns being ucwl) included 
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as defendants, this section does not apply, and the date of the original 
presentation of the plaint IS the date of the suit— t/oAi>i> Mohmi v Dimgst, 
17 Cal 5S0 (P C ) For instance, a suit was brought for the recovery 
uf amounts alleged lu haic been spent bv the plaintilT (ex shebait) in 
protecting the debuttcr estate and the ilefcndaiit (who had been appointed 
rccciNcr of the debuttcr estate) as well as all other possible claimants to 
the olhec of shebait were made parties The defendant was sued both 
in bis capaats as receiver and in his personal capauty, but the Court 
directed an amendment m the plaint so as to raise directly the question 
as to which of the claimants was at present entitled to the office of the 
shebait and should represent the estate, and the defendant being found to 
be entitled to the office of shebait was impleaded as shebait ; it was held 
that the amendment did not alter the nature of the suit and the defendant 
was not brought on the record as a 'new defendant' within the meaning of 
this section — Peary v .Vaieinfra, jj Cal 329 (P C }, affirming 32 Cal. 582 
\ suit was at first brought against an idol 'under the sarvarakarsbip of 
ilasdco Prosad ' But on objeciion being taken by the other party, the 
plaint was amended by dcscnbing llie defendant as Basdeo Prosad, 5 ar> 
varalcar of the idol ' This amendment was made after the penod of hmita' 
tioii //eU that such an amendment would not have the effect of intro* 
duang a new party into the record, and no question of hniitation would 
arise — Bodht Pat v Baedeo Prasad. 33 All 735 (P B) In a suit by a 
Hindu rciersioncr to recover property after the widow’s death, the plaintiff, 
m the onginal'plaiot, stated tliat lie claimed title through his father, but 
subsequently amended his plaint by saying that he claimed title through 
his uncle Held that it was not essential that the plaintuf should ha%e 
named any intermediate reversioner Ihrougli whom he claimed title, and 
as there was no substitution or addition of a new plaintiff, the amendment 
of the plaint after the penod of limitation did not bring this section into 
operation — Dufteshar v Iltra Lai, 19 O C 221 Where the plaintiff 
in the onginal plaint did not say that he was suing on behalf of a Company, 
and on objection being taken by the defendant, he agreed that the decree 
should be m favour of the dompany, and prayed that the plaiat be amended 
so that the suit might proceed as being instituted on behalf of the Com* 
pany, it was held that this was not a case of adding a new plaintiff, for the 
plaintiff was already on the record, but the amendment simply made dear 
tlie capacity in which the plaintiff instituted. the sml-~MuiliuAnshiia v. 
/{aja?n Aiyanger, 30 M L J 57. 33 ltd Cas 357 ! Hajaiit v. Mul/iuArss/ina. 
10 M L T 251, 33 Ibd Cas 915 Where the plaintiff onginally sued 
in his personal capaaty, and subsequently the plaint was amended so as 
to show that the plaintiff sued on behalf of himself and as shebait, the 
amendment did not amount to an addition or substitution of a new pJainblf 
— Kuarmans v. WasiJ, 19 C W. N. 1193 The plaintiff sued within the 
penod of limitation m his personal capacity for a certain sum of money 
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a^unst Jiun Mr Rogers then rcured from the scr\nccs ol the two com 
panics and left the countrj \t the tnal of the suit the plaint was amended 
b> expunging the name of Mr Rogers Held that the suit was not at first 
proper!) framed and that it must be taken to ha\e been instituted against 
the two companies on the date when the plaint was allowed to be amended 

G S \ & Ily Co \ Lot 1 /oAaii SaAo 43 Cal 441, 22 C L J 241. 
31 Ind Gas 35 

\Vherc the suit was ongtnally brought against a Company and the 
] laint was amended b> bnnging the individual partners of the Company 
on the record the section was held to have no application as there was 
wrtuall) no addition of neto defendants but merely the correction of a mis 
description-— \ \lAxtttll 7 Vll 84 In the plaint in a partnership 
suit two defendants were desenbed as Johannull Manmull and the plaint 
was suliscqucntly amended b\ substituting the words JoharmutI Ivhemka 
and Manmull Khemka held that such an amendment would not amount 
tu a substilution of new ptrtics but it was an amendment merely for tfie 
pur]iu.>e of more clearly describing the parlies who were already before 
the Court See would not a|ply to the case— 5 rede> 0/ v JohannuU, 
30 Cal 540 *s Ind Cas 81 

In a suit tu recover a debt due to a Company which had gone into 
liqui lation the plaintilf was at first discnticd in the plaint as The Official 
Liquidator Himalayan Bank Limited 10 Liquidation Afterwards the 
pliuit was amended and the plaiatiS was desenbed as The Himalayan 
Bank Ltd m Liquidation plaintiff This amendment was made after 
the period of limitation had expired it was held that the amendment 
did not introduce a new plaintiff into the suit so as to let in the operation 
ol this section— MuAummod v Utmitlayan DaiJt 18 All 198 h B (over 
ruling ChulaiH V lltinalayai* Uank 17 All 391} 

Similaily where the defendant was wrongly described as Mr P J 
1 otbes but alter the period of limitation the mistake was corrected and 
Mill P J botbes was substituted it was held that the suit vras not 
barred by limitation since the mistake was a dencal oue, and the case 
was merely one ol misdcscnptioo — JcgtmJra v Fotbts, 33 Ind Cas S7. 
tCaJ) 

Where two SOBS were placed on the record as the bars of their deceased 
fadicr and sutwequenU) it transf iird that the lather di 1 not die intestate, 
but left a will a| poinung one of such sons iiu cxecutur, and the record was 
alterol alter the cxiiration of the penod by placing Uiat son as executor 
instead of as heir it was held that tlus change in the record was not an 
addition of a new defendant — I'tmubm v t/oAol-Adfa/ 7 C W S 375 

Tlie widow of a dccca'tof {icrson was apjxxnlcd administratrix uatil her 
eldest sun slouh] attain majunt) and a suit was ituutuled by the widow 
aiur the eldest sun bad attained raajont). under a bona pit U-liel that 
she was cumpeteqt to sue as adminutratnx but on discovering her 
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mtsta' e she pra\eiJ that her three Mns shoaltl be substituted as plamtifls 
and the subsbtulion was made at a time when the suit if instituted would 
be barred by limitation it washeld that this was notan addition of 
new plaintiffs within the meaning of this section — A«sfjri«» v Sara( 
CAanJra,3oC W \ 49 ra C L J 279 ->9 Ind Cas 680 

Where a suit was brought on behalf of a Pevasthanam in the name 
of a trustee who was not entitled to represent the idol the amendment of 
the plaint by placing the name of the right trustee on the record does 
not affect the suit The principle is that when the cestui jiii trust (here 
the idol) IS substantially on the record of a suit from the beginning the 
rectification of the original improper representation cures all onginal 
technical defects with effect from the date of the institution of the suit, 
and the rectification cannot be treated as tbe addition of a new party 
under this sectioa-^Subfomeniu diynr V Subba Naidu 25 M L J 452 

216. Addition of parties by Court — A Court in joining patties under 
Sec. 32 of tbe C P Code 1&B2, cannot disregard any question of limitation 
iQ respect of tbe suit itself as affected by such joinder~->/MO»t Ah v Bai}‘ 
»o/Ji, 33 Cal 613, Ram htnMar v Akht! Chandra 33 Cal 519 F B (over 
rahng V 27 Caf 540 andCniA v Pu/arka 24 Cal 

640 and virtually overruling 12 Cal 642 also). /uianixiifMi v LUadbur, 
I4 All 5*4 

* 317. Assignment and devolution ~\Vherc the added plaintiff or 
defendant denves his title from the onginal plaintiff or defendant by an 
assignment or devolution pending the suit, he will not be treated as a new 
plaintiff or defendant, and (he case is merely one of continuation of the 
ongiaal suit without any change in the date of the institution— >FafreA 
Muhammad v Said Ahmad, 3 P K 1907 Meyappa Chelty v Subbru 
mautan, (I9ld) 1 M W N 455 C), Suput Singh v Jnml Tewan, 3 

Cal Tio.Gattpalv Adarji 3 Bom 312(32!) 

The only sort of devolution of interest comtemplated by section 22 0/ 
tbe Act of 1877 was devolution by death and therefore where m a suit 
Instituted withm time the plainAff assigned over his interest and the 
assignees were substituted on the record in place of the onginal plaintiff 
after the penod of limitation had expired the suit was held to be barred 
for the assignees were considered as new plaintiffs under the section— 
Hatak Chani v Deonath, 23CaI 409. Abdul Rahman v^Hitrah 34 Cal 

Ci2 (r B) But now sub-sectioa {2) not only contemplates cases in which 
detvluttaa cl laleccst tahes place by death bat it exteods to all cases cl 
devolution and assignment 

218 Addition of parties in appeal* — Addition of parties in appeal 
IS governed by O XLI r 20 of tbe C P Code When a Court takes 
action under this rule no question of Iinutation can anse — Gajraj v Gout 
18 O C 90 . Nath! Lai v Lola, 9 A L J 410 

This section applies only to plaiatiifs and defendants, not to appel 
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and respondents as there is na Act which mahes the former terms inclodo 
the latter Therefore where a party to a suit is not made a respondent 
to an appeal and the Court orders him to be made a respondent under 
sec S50 C P Code iSSs (O 41 rule o of the Code of 1908) he cannot 
object that the time for appealing against him has passed and that no 
relief can be grantc 1 as against him — Vn» a v Baroda ProSaJ 9 Cal 
355 Sohta v hhalak St>gh 13 All 78 WTicrc the liability of two dc« 
fendants was joint and tic piainlifl by an oxcrsight appealed against 
tie frst defendant onl) and the second defendant was made a respon 
dent after the time allowed for appealing against him had expired it 
was held that section 22 did not bar tlic appeal e\cn so far as it affected 
the second lefendant Tho appellate Court can add or substitute new 
appellants or respondents even after the expiry of the penod of limitation 
— Coirt of Wards v Gaya Prosad t All 107 In Banjtl Singh v Shea 
Prosad 2 Ml 487 the Judges wlutc holding that the appellate Court 13 
competent to odd a respondent to the appeal have laid down that the 
appellate Court is not competent to pass a decree against such added 
respondent if the appeal with reference to the date of the addition of such 
respondent is barred un Icr section 22 of the lamitatjon Act 

3tg Transposition of party — \ party transferred from the side o( 
pra forma defendant to that of the plaintiff is not a new party to whom 
tho provisions of see 22 (t) will apply— DvarAanalh v Monmohon 
C W V I2l>9 "Vage idraiaJa V TarapaJa 35 Cat 1065 Husataara v 
liahiiiannessa 3S Cal 342 Uaniapai Counril v Vetrapertimal '■3 M 
L J t47 AhaJir \foidftn v Rana 17 Mad 12 Jtbanli v Gokoot to 
Cal 7C0 

23 In the env of a continuing breach of contract anti tn 
tJic ease of a continuing wrong independent 
anS^wrongf^'^*^^^'' contract a frcsli penod of limitation 
begins to run at every moment of the time 
dunng which the breach or the wrong a» the case may be 
continues 

220 Continuing breach — \ breach ot a covenant for quiet pos- 
session IS a continuiug breach and a suit on such breach of covenant 
would not be barred so long as the breach ointinucs — Raj t Daia v Knik u* 
rav Ha nckandta 3 Dom 273 ( 93) \ brcacli of a covenant to repair 

if a continuing breach because the covenant is brolccn every da> the 
prcmucs arc out of repair— 5p(wr V Crua L It 9 Cx 99(111} V lessee 
allowing roomi to be used contrary to a covenant when he might have 
prevented sudi user, commits a conttoumg breach of contract — Dot d 
Amllrt V H oodUidge 9 B A C 3,6 

Where contrar> to the terms of an agreement the defendant built his 
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oUa so as to coxcr up a gutter, it nas held that the continuance of the 
cila HOS a continuing breach of contract — Ladakchand v Vu/Au 1892 
P J 2i>9 

IJj a family arrangement A agreed unth B to refund to N the price 
of certain property sold by A to N of Khich a share belonged to B and 
of which D was put into possession under the arrangement A having 
died without basing paid the money, X obtained a decree against B for 
possession of a part of such property Fise years after \ s suit, a suit 
was brought b) Us representatives against As representatives for 
damages for breach of the agreement Hetd that this suit was not barred 
by hmitation, as the breach was a continuing one and had not ceased 
even then — /iiidJcfA/iv \ A/i. 6 Ml 457 

When one of the parties to a contract renders the performance thereof 
impossible, there is a continuing breach of contract throughout the whole 
of the contract period, and the suit may be instituted within three years 
from the expiry of that period — Gutmuk\ v Stcttlary of Stale, 16 P R 
1899 

A suit for partition of a house was brought in 1905 The suit was 
compromised, the defendant agreeing to transfer his interest to the plaintiff 
for a consideration, and the suit was dismissed The agreement was not 
earned out and a second suit was brought for partition Htld that the 
nght to partition was a continuing nght and the breach of the agreement 
was a continuing wrong The second suit was not therefore barred— 
T C Muhherji v AftuI Beg, 37 All 155 

22t Continuing wrong —The construction and occupation of a 
balakhana by the defendants over the mosque of which they were Mui 
wallis for the purposes of private residence is a continuing wrong so 
that a fresh penod of limitation begins to run at every moment of the 
time dunng which the wrong continues — Muhannnad Ahmad v Muhain 
mad Fatal, 31 P R 1917 

Every fresh appropnation of the income of a property by one co 
sharer to the exclusion of the other co sharers is a continuing wiong giving 
nse to a fresh cause of action to those co sharers for a suit for a declara 
tion of their rights — Harnaiu Stngh v htakhan Stitgh 1918 P W R 43 

An infringement of a trade mark is a continuing wrong and a fresh 
cause of action anscs de die <n diem so long as the infnngcmcnt continues 
~AbdiJ Salam v Ilamidullah, 97 P R 1913 A trespass upon immove 
able property 13 a continuing one and the owner may sue the trespasser 
for compensation withm three years of the termination of the trespass— 
Narasumiia V Hagupalht, 6 Mad 176 Acts of trespass committed by 
the defendant over the plaintiff s land wrbeii the defendant has not acquired 
an easement for passing through plamtiffs land constitute a contini 
wrong giving nse to a recurrent cause of action — Sheo Prosad V M 
12 A L J 1150 
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and respondents as there is no Vet nhich makes the former terms inclndo 
the latter Therefore where a party to a suit is not made a respondent 
to an appeal and the Court onicrs him to be made a respondent under 
see 3SO C P Code iSSs (O 4T rule .0 of the Code of 1908} he cannot 
object that the time for appealing against him has passed and that no 
relief can be grantc 1 as against him — ^^amcJl}a v Bafoda Prosad g Cal 
355 Soiiia V hhalak Siiigh 13 All 78 Where the liability of two de* 
fcnd-ints was joint and the plaintiff by an oversight appealed against 
the first defendant only and the second defendant was made a respon* 
dent after the time allowed for appealing against him had expired it 
was held that section 32 di I not bar tic appeal even so far as it aficeted 
the second defendant The appellate Court can add or substitute new 
appellants or respondents even after the expiry of the period of limitation 
— Court of fVards v Gaya Prosad 2 All 107 In ItOHjit Sutgh v Sheo 
Prosal 2 vn 487 the Judges while lioldmg that the appellate Court u 
^mpetent to all a respondent to the appeal have laid dowm that the 
appellate Court is not competent to pass a decree against such added 
respondent i( the appeal with reference to the date of the addition of such 
respondent is barred under section 32 of the Limitation Act 

319 Transposition of party — \ party transferTcJ from the side ol 
pro forma defendant to that of (he plaintiff is not a new party to whom 
the pronsions of sec 33 (t) will apply— OvirAaim/A v Afonmohan Hg 
C W V I3(JQ ffage tdrabjla V Tarapada 35 Cal >063 Hiisainara v 
Pahiiiaitiuisa 38 Cal 342. Vfu>iict/>o/ Coioml v Vrcraperumal 38 M 
L J 147 hkadtr \foiJ«tn v Rana tj Mod I3 Jtban/t v Gokool >Q 
Cal 7<k3 

23 In tlic ca<c of a continuing breach of contract and tn 
the ease of a continuing wrong independent 
and^wron*"! contract, 1 fresh penod of limitation 

begins to nin at every moment of the time 
dunng stliicli the breach or the wrong, as the case may be, 
continues 

330 Continuing breach — \ breach of n covenant for quiet pos* 
session is a continuing breach and a suit on such brcacli of covenant 
would not be barred so long as the breach continues— ^uyii Ditiu v AriiAud* 
rav UanuhanJra 2 Horn 273 (293) V breach of a covenant to repair 
is a continuing breach bccauic the covenant is broken every da> the 
premises arc out of repair— 5/>0i>r V Crteri L R 9 Cx 9 ‘;((*() V Icsvce 
allowing rooms to bo med contrary to a covenant when he might have 
prevcotoJ sucli user, commits a continuing breach of contract— Dor J 
AtnUffV \ioAllrtdge 9B AC 376 

Where contrary to the terms of an agreement the defendant built his 
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oUa so as to co\cr up a gutter, it was held that the continuance of the 
Ufa uas a continuing breach of contract — Ladakchand v \alhu 1892 
P J 299 

B) a family arrangement A agreed with B to refund to N the pnee 
of certain property sold by \ to N of which a share belonged to B and 
of which B was pot into possession under the airangcmcnt \ having 
died without having paid the money. N obtained a decree against B for 
possession of a part of such property Ptsc years after \ s suit a suit 
was brought by Oa representatives against As representatives for 
damages for breach of the agreement Held that this suit was not barred 
by hmitation. as the breach was a continuing one and had not ceased 
even then — /nidad dfi v .Viyobat Aft. <> All 457 

When one of the parties to a contract renders the performance thereof 
impossible, there is a continuing breach of contract throughout the whole 
of the contract penod. and the suit may be instituted within three years 
Irotn the expiry of that penod*M 7 uri>iiiAili v Seerdary 0/ Slale 10 P R 
1899 

A suit (or partition of a bouse was brought m 1905 The suit was 
compromued. the defendant agreeing to transfer his interest to the plaintilT 
for a consideration, and the suit was dismissed The agreement was not 
earned out and a second suit was brought for partition Hetd that the 
right to partition was a continuing nght, and the breach of the agreement 
was a continuing wrong The second suit was not therefore barred — 
7 C MuAhtrji v Aftul Dtg. 37 All 155 

231 . Continuing wrong —The construction and occupation of a 
balakhana by the defendants over the mosque of which they were \ful 
wailn, for the purposes of pnvate residence is a continuing wrong so 
that a fresh penod of limitation begins to run at every moment of the 
time during which the wrong continues— ^fuAanimad Ahmad v tfiiAaw 
iHod Fata], 31 P R 1917 

Every fresh appropriation of the income of a property by one co- 
sharer to the exclusion of the other co sharers is a continuing wrong giving 
nse to a fresh cause of action to those co sharers for a suit for a declara 
tion of their rights — Harnam Stirgh v hfahhitn Singk 1918 P W R 43 

An infnngcment of a trade mark 1$ a continuing wrong, and a fresh 
cause of action arises de dte tn item so long as the mfnngement continues 
— Abdul SaJam V HamtduHah. 97 P R 1913 A trespass upon immove 
able property is a continuing one, and the owner may sue the trespasser 
(or compensation within three yean of the termination of the trespass— 
Narastmiiia v liagupalht, C Mad 176 Acts of trespass committed by 
the defendant over the plaintiS s land when the defendant has not acquired 
an easement for passing through plaintiff s land constitute a continuing 
wrong giving nse to a recurrent cause of action — Sfieo Prasad v \{aiiger, 
12 A L J 1150 
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IJi" intcrfpun < ni,Kt oC img%(«on «t a person is a contiousng 

>\r m mffitt ifi /I imni, f Mils section — hi"M v .Vdram, toiS P W 
Iv I 

\i l>striirti n ra I' 1 bi Weiulant to the imniemanal egress o( the 
(liiiin/fs run u ii r n r Irtendant s Ian ( 3 continuing virong and 
tin [ 1 11 ifitt s lit f )i rtmnvat ai the obstruction is protccteil from linuta 
fi 11 I t/i Pti ri pr list ms of this section— pMiya v Bat Kuvar 6 
Hon > 

\v Ik r» Ml |r / n init has not ncqiiiroil m easement to dram Ins viater 
n Ml pliintiil s hii I or rod (he ronstriiction of a dram by the former 
(1 f/i litter s / in 1 r roof is i continuous wrong giving rise to a continuous 
iiisi } ml) I) V Wiiree .4 W R >7. .Vnr tfiiAammad v 

(,oiiri ''hiiiirr ’ f ah / J 46^ 

\n < itsirtifdon to 1 watercourse m a oontinuous wrong as to which 
the C111SC ni irtion is rcnowisl from day to dav so long as the obstruction 
continues— /Pnyru^ v tbJii/ h Cal 304 (P C) Po/iHi«wd/Mi V Coilectar 
!Va<htn iM n r R A 

Th« olistruetioi] by the defendant ot 1 diannel through which water 
tl iwM from a in tun) stream into (he plamtifl > land is a conliniiing wrong 
Lien though the stream hoJ not a conhnuotis flow and was dty fur (ho 
grrster pirt of the year — tf lAawl* KfuMiij Davt^J v Bhaoanf, 3 P L 

J 5« iy>) 

\\ here the nqht of a sapenor npanan proprietor to have the drainage 
water from his lands permitted to flow off in the usual cour^. was 
obstructed bv the defendants (lower npanan propnetors) by blocking 
up tlie stream, it wa* held that their act was aelionable whether 
special damage h-iJ or hid not occurml. and so lung os the obstruction 
continued, there wa-s -1 continuous cause of acltun from dav to day*— 
Sulramj/iiyo v Rjnuiamira 1 Mad 335 Kasiswar v A Hn<yia Prasad zt 
C W N 666 

In/nnscmcnt of a nght of wav is a continuous wrong giiing nse to a 
cause of action from dav to dav — 5oi;an v SiameJ tC \V, N oO, Viro.lt 
V iiAaraf 2 InJ tas 410 Vattmv WatsJulla ai C L J O40 

The liisturbasic* of a nght of ferry is in the nature of a nmsanco and 
a conUnmng wrung within the meaning of Uus section— .VdyoAurt v 
Do««r. tS Cal 63^ 

Wrongful attachment before {utlgment. if the attachment continues 
fur any length of lime, will be 3 cuntiouout tort and 3 suit fur damages 
for such ael will be governed by Ihn section— Sura/ma/ v. ManeciiAand, 

0 UoRi U P 704 Put the MtahabaJ High Court is of opinion (hit a 
wrongful attacluuent before fudgment is nut 3 continuing wrung, as the 
wrong » comjdcte as soon as the jwDpeny u Wised That the intention 
of the Lcgulalure is nut 10 male section ee applicable to such a case is 
(odicatcd b} anicJrs 13 ami 4a ua>}er which hmitatiun it (o be computed 
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from the date of the cessation of the «ronf ; — Ham Naratn v Umrao, 29 
\I1 615 (O18) 

\ wrongful attachment of property by a Magistrate under section 
146, CniniaaJ P Code is a continuing urong dunng the time that the 
attachment continuea — Btojtndra v Sarojiat 20 C \V N 481 (dissenting 
from Rajah of Venkalagtn v JsakapaUt 26 Mad 410), Panna Lai v. 
Panchu, 49 Cal 544 Id Madras honover it has been held that such 
an attachment IS not a continuing wrong and the period of limitation 
for a suit for declaration of title runs from the date of attachment — Rajah 
of Vetthatagxri v ItakapaUx, 36 Mad 410 

Where the mortgagee in possession who is bound by the terms of the 
^mortgage-deed to pay the Government revenue due on the land negects 
to do so, and the mortgaged land is sold held that there is a breach of 
the covenant, and the breach is a continuing one The reason is that by 
the terms of seebon 92 of the Transfer of property Act, the mortgagor 
on payment of the mortgage-debt is entitled to be put in possession of 
the mortgaged properties, and this obligation is a continuiog obligation 
on the mortgagee whidi cannot cease so long as the ngbt of redempbon 
13 not barred . therefore the mortgagee's failure to put the mortgagor m 
poasession of the land after redempbon, by reason of the land being sold, 
amounts to a continuing breacli of covenant — Chxdambara v KamaUki 
Ammal, 33 Mad 71 

K calingula was constructed by the Government for the purpose of 
reducing the flow of water into a tank through a channel The necessary 
effect of the calingula would have been to cause the water diverted from 
the channel to flood the plaintiai s land To obviate this, a small drainage 
channel was fonned by Government to carry oB the surplus water Plain- 
tiff contended that the drainage channel was not sufflcient to carry off 
the water and that the water whicb flowed over the calingula stagnated 
on his lands and made them unSt for culUvaUon He prayed for a manda 
tory injunction direcbng that the cabngula be blocked up The defendant 
pleaded limitation Held that the injury was a conbauing one and that the 
smt was not barred by limitation — Sankaravaituelu v Secrtlary '•f Slate, 
38 Mad 72. 

222. Suit for resbtution of conjugal rights . — The refusal of a wife 
to return to her husband, and allow him the exercise of conjugal rights, 
consbtutes a continuing wrong giving nse to constantly recumng causes 
of action — Bat San v Sankla. 16 Bom 714 . Htmchaad v. Shtv, id Bom 
713 (note) , £t»da v. Kaunstlta, 13 All 12b 

Arts. 34 and 35 of Act XV of 1877 required a suit for the recovery 
of wife or for the resbtubon of conjugal rights to be insbtuted withm 
two years from the date of demand . but as the personal law of 
and Muhammadans does not require an antecedent demand in such 
Articles 34 and 35 could not apply to those suits The limitation 
L IJ 
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The interference \iith the right of imgalion of a person is a continuing 
wrong within the meaning of this section — Auiiin v ^faraiit, iniS P W, 
R 177 

An obstruction caused by defendant to the immemonat egress of the 
plaintiffs rainwater oi.cr defendants laiul is a continuing wrong and 
the plaintiff a suit for remosat of the obstruction is protectctl from Iimita 
tion by the express provisions of this section— Piiiya V B<u A’uuar 6 
Uom 20 

Where the defendant has not acquired an easement to dram lus water 
on the plaintiff s land or loof tlie construction of a dram by the former 
on the latter’s land or roof is a continuous wrong giving rise to a continuous 
cause of action — /fa>np/iuJ v Uurrr W R <>7 Niir iimiitui v 
CoKM SAaiiifr 2 Lah t, J 463. 

\n nbstruction to a watercourse is a continuous wrong as to which 
the cause of action is renewed from day to day so long as the obstruction 
continues — Rajrup v IbJul 6 CaJ 394 (PC) Pi^nniitwamt v Collector 
of ffaiiiri sM H C R o 

The ob>tnictioa by the defendant of a channel tlirough which water 
tf iwrd (mm a natural stream into the plaintiff s land is a continuing wrong 
cNcn though the stream had not a continuous flow and was dry for the 
greater part of the icar— VaAanfA Kn\hua Daval v Bhaeant 3 P L 
J 5 » ( 59 ) 

Where the right of a sup* nor npanan propnetor to have the drainage 
water from his lands permitted to floiv off in the usual course, was 
obstructed by the defendants (lower npanan propnetors) by blocUng 
up the stream, it was hell that their -set was actionable whether 
spcual damage ha»l or h-ul not occurred and so lung as the obstruction 
continued there was 1 continuous cause, of action from day to day— 
Suhrantantya v Ita nchandra i Mad 335 Aoiiiuarv AnnoJa PrasaJ 22 
C W N 666 

Infnngcment of a nght of way is a continuous wrong giving nse to a 
cause of acuon from dav to dav — S<M;an v SkauieJ iC W. S >)0,\tro.le 
V Ukarat 2 Iiid Cas 410 Voriw v irontfiif/o 21 C L J 640 

The disturbance ol a nght of ferry IS 10 the nature of a nuisance anl 
a coiiUnomg wrung witliiu the meaning of this section— Vi/yaAari 1 
Dunne i 3 Cal 652 

Wrongful attachment before judgment if the attachmeat continuei 
(or any length of time will be a continuous tort and a suit fur damages 
(or sucli act will be governed by this section — Surajmal v ManeckekanJ 
0 Bum L R *'^4 ^ut the Mlahabad High Court is of opinion thit a 
irron(,(ul attachment before judgment 11 not a continuing wrong as the 
wrong IS comilele as soon as the jiropcrty u seixcO TIat the intention 
of the I.X’ftUlature is nut to mate section 21 applicable tosuchacase is 
indicated by arlicfes ry ant 42 uivfer wbicti (imitation is to be compu(e>i 
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ables c\cn after the attachmcat bad been set aside the detenbon was 
held to be a conbnuing wrong — Yamuna Hai v Solayya 24 Mad 339 
The Allahabad High Court la)^ down the general rule that wrongful dis- 
t'aint IS alua>'S a conbnuing wrong which is renewed every day that the 
distraint lasts and hmitabon runs from the date on which the distraint 
comes to an end — Jhabbu v Batul 4 s 20S 

The pnnaple of this scebon has no application to a declaratory suit 
(eg a suit for a declaration that properties improperly alienated are the 
subject of a trust) and there is norccomng cause of action fora declaratory 
relief — V om/vi Vd Tahimul v Jagut Da'labh 2 Pat 391 (403) 

An inamdar gave his permanent tenant notice to pay enhanced rent 
or quit the land on a certain date and more than tr 3 ears after the date 
menboned in the nobce sued the tenant to recover the enhanced rent 
or to eject It was held that the suit u as barred and that this seebon had 
no applicabon to the c 2 St—Copa!rao v \tahadevrao ii Bom 394 No 
reason has been stated in the judgment but it appears from the argument 
of counsels that the nght to demand rent at the usual rate may be a recur* 
nng nght giving nsing to a continuous cause of acbon but the claim to 
demand enhanced rent is not a recurring nght 

A roway or platform was erected by the defendant as an integral part 
ol bis budding and u as in existence for about 50 > ears but the land upon 
which the rou/ah stood belonged to the Mumcipahty It was held that the 
Mumcipahty lost their right under Article i46\ of this Act to that portion 
of the land upon which the rojfak stood and that seebon 23 had no applt 
cabon as there was no cottUnmng wrong the injury being eomplelt on 
the erccUon of the fo-uak and the mere fart that its effect continued could 
not extend the time of limitation — 4 iulosh Sadhukhan v CgyporattoH of 
Caii ulta 28 C L J 494 

Plaintiffs and defendants were joint owners of a courtyard The 
defendants erected certain chappars or thatched sheds in front of the 
plainbfis' house 'Plainbgs brought a suit for perpetual injunction direct- 
ing the defendants to remove the thatched sheds and to restore the court- 
yard to Its former condition Held biat this seebon was inapplicable 
in as much as the moment the chappars were erected the injury complained 
of and sought to be removed by the injuncbon was complete and there 
I was no continuing injury under this section — Singh v Hna Singh, 

\ 3 Lah L J 128 

1 Where the defendant threw sulphuric acid on the lace of the plaintiff, 
' the period ol liTiitatioa for a snit for damages for j ersonal injury 
\ (Art 22) ran from the date on which the sulphuric acid was thrown on 
. the plambff, and the continuance of its effects up to a later date resulting 
in loss of one eye did not make the wrong a continuing wrong within the 
^ meaning of this section — Abdullav Abdulla, 2^ I om. L B 1333, A I R, 
^ 1924 Com 290 
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cable to those suits was hcM to be Article t20 rcail with section 33. so 
that those suits were practically exempt from the bar of limitation — 13 
.\U 126 Articles 31 and 35 have been omitted from the present Act, 
so that those suits arc now totally sa\ed from hmitation. See notes after 
Article 35 

But a suit for dissolution of marriage or for a declaration that a divorce 
had taken place between the parties is essentially different m cause of 
action from a suit for restitution of conjugal rights Section 23 has no 
application to the former kind of suits — Md HamtduUah v Fakhr Jahan, 
65 Ind Cas 452, AIR 1922 Oudh 109 

333. What are not conbnuing breaches and wrongs — The pur> 
chasers of certain land agreed to pay the vendors certain fees annually in 
respect of such land and further agreed tliat m default of payment the 
vendors would be entitled to the proprietary possession of a portion of 
such land The purchasers never paid such fees, and more than 12 jears 
• after the first default the vendors sued them for possession of a portion 
of the land It waa held that there had not been a continuing breach 
of contract, and the suit was therefore barroit by limitation'— DAo;ra; 
V Gulthart, 4 All 493 

Upon failure to pay the prmapal and interest secured by a bond on 
the day appointed for such payment a breach of the contract to pay 
is at once cominittcil but the fact that no payrnent is subsequently made 
does not constitute a continuing breacli — Muniuh .f/i v Gii/ab Chaiid, 
to All 85 Dhagtianl V Oaryao li \ll 416 

Where a mortgage-deed provided that interest should be paid annually 
and that on failure of the pa>'ment of any year's instalment the mortgagee 
should bo entitled to take possession, the mortgagee's cause of action 
accrued on the first failure to pay interest, and there was no continuing 
breach of contract — Achkar Mai v Huhmaa, 23 P, R. 1897. 

A clause in a u>a;i|i ul art of a villago ran as follows : "If a resident 
of this village shall leave his rcsidcnco and go to and settle in another 
wlUge. he shall not bo entitled to a culUvatioa and possession " Held 
that though it should be treated as ao agreement between the proprietors 
on the one hand and the tenants on tha other that the abandonment by 
a tenant of bis residence in tlie village and lus settling elsewhere involved 
a forfeiture of the lease, tUll it was not ao agreement capable of continuous 
breach within the meaning ul this section, and Uio penod of limitation 
(under .Vrt 143) would run from tho ume when the forfeiture was incurred 
or the condiuoo was broken— StngA v Mekan Stag, 180 P. U iSSy. 

An illegal ihstrcu or attachmi-iit of the tenant s crops by the Ian llord 
li not a continuing wrong Tho wrong is complete and tho cause of 
action arises oa the date when the unlawful distress U mad>—Pjnur 
SaityaJi v Zmitudar ef Jayapur, 33 Mad, 5(0] ytnkMJT'tMitr v. TaiMf* 
*i, yS Mad. 633. Uut where the landlord detained the tenants move* 
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aWe* even after the attachment had been set aside, the detention was 
held to be a continuing wrong — Bst v Solayya, 24 Mad 339 
The Allahabad High Court la>-s down the general rule that wrongful dis* 
traint IS always a continuing wrong which is renewed every day that the 
distraint lasts and hmitabon runs (tom the date on which the distraint 
comes to an end — Jhabbt* v Batui 45 VU 20S 

The pnnaplc of this section has no application to a declaratory suit 
(eg a suit !or a declaration that properties improperly alienated are the 
subject 0/ a trust) and there is no recurring cause of action for a declaratory 
relief — Mouljt I/d TahtmuJ v Ja;nt Ballabh 2 Pat 391 (403) 

An uiamdar gave hit permaoent tenant ootii^ to pay enhanced rent 
or quit the land on a certain date and more than ij years after the date 
mentioned in the notice sued the tenant to recover the enhanced rent 
or to eject It was held that the suit was barred and that this section had 
no application to the case — Gopaltao v Mahadevrao 21 Bom 394 No 
reason has been stated m the tudgment but it appears from the argument 
of counsels that the right to demand rent at the usual rate may be a recur- 
ring right giving nsing to a continuous cause of action, but the claim to 
demand enhancod rent is not a recurring right 

A fo»aA or pUtform uas erected by the defendant as an integral port 
of his building and uas in enstcnce for about 50 years, but the land upon 
which the rowak stood belonged to the Municipality It was held that the 
Municipality lost their right under Article 146A of this Act, to that portion 
of the land upon u hich the roteoA stood and that section 23 had no appli- 
cation as there was no eo»ri»i<t»g wrong the injury being ewipUf* on 
the erecaon of the rowah and the mere (act that its effect continued could 
not extend the lime of limitation — Asuloih Sudhukhan v Corporation of 
Calcutta 2S C L J 494 

Plaintiffs and defendants were joint owners of a courtyard The 
defendants erected certain chappars or thatched sheds in front of the 
plaintiSs house 'Plaintiffs brought a suit for perpetual injunction direct- 
ing the defendants to remove the thatched sheds and to restore the court- 
yard to Its former condition Held that this scebon was inapplicable, 
in as much as the moment the chappart were erected the injury complained 
of and nought to be removed by the injunction was complete, and there 
was no continuing injury under this section — Lai Smgh v Htra Stngh, 
3 Lab L J 128 

IVliere the defendaai fhrew su/pAuiu aad on the face of the p/amtiff^, 
the period of h-nitation for a suit for damages for personal injury 
( \rt 22) ran from the date on which the sulphuric acid was thrown on 
the plaintiff, and the continuance of its efiect” up to a later date resulting 
in loss of one eye did not make the wrong a continuing wrong within the 
meaning of this section — Abdulla y *5 Ponj* L R. 1333, A. I I 

1924 Dom 290 
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24 . In the case of a suit for compensation for an act hich 
docs not give rise to a cause of action 
iion*^ for unless somc specific injury actually results 

actloaable without thcre*from, the period of limitation shall 
speaal damage , , ^ , 

be computed from the time when the 

injury results. 

Ulustraiion. 

A owns the surface of a field. B owns the subsoil. B digs 
coal thereout without causing any immediate apparent injury 
to the surface, but at last the surface subsides. The period of 
limitation in the cose of a suit by A against B runs from the 
time of the subsidence. 

2^4, Speoflc lojury — The pnnciple of thi^ section is this: where, 
an act is nghtfu) m itself t < unless and until damage results from it to 
another, the nght of action is not complete and the Ume therefore does 
not run unUl the damage— /loicrii v HtaJ 16 Hast 215 

Hut where the wrongful act of the defendant dscH gives rise (0 a 
cause of action, irrespective of any «pecific Injury, this section dors not 
apply flius, where the defendant threw sidpliunc acid onthefice of 
the plaintiff uhich resulted in the loss of one of his e>c8. ll e act of the 
Je/eddant was it>rJf sulhcient to give nse to .a esuse of action for damages 
for personal lajury ( \re 22) as such an act was clearly punishable umler 
the I P Code Tune would run from the date when the act of throwing 
sulphuric acid was coomittcd, and not from the date when the specific 
injury (vie loss of eye) rcsultol — AbMI<»y .Ibi/uffa, 25 Pom L K. 1331. 
A. L It 1124 Horn 100 

Where the defendant has erected obstructions in a public thoroughfare, 
thereby causing inconsenience to the plaintlfl with the rest of tho public, 
a avil action for their demolition cannot bo maintained by the plaintiif 
alone unless it is allegol and prosed that some special or particular injury 
or damage was sustained by the plaintiff in consequence of such obitruc* 
Uons — RitmphaJ v. RjghunanJjH, 10 Ail 4!>3 Limitation will run as 
agalast the plaiotid when some particular injury results to him 

aVbcn a municipality caused subsidence of the plaintlfl s house by 
some works carried on under the authority of the Municipal Act and the 
plaintlfl claimed damages, A«/i that the plaintiff could not maintain any 
suit unless special da.’sage was proved— ’Dvarluea/A V CorfijiMien 1/ 
CaliuUj, |S Cal. 91. 

Each separate speaho Injury conitHutrs a fresh cause of action, and 
a separate period of hmiutioa will ma for each. Thus, if the defen lant 
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cxca\atcs m his oho land and thereby causes 3 subsidence ui the plain- 
tiH s the person injured ought to sue in one action for aU the effects, both 
existing and prospccbve of that subsidence But if in consequence of the 
defendant not supporting the plaintiff s land, another subsidence occurs 
some )cars afterwards in consequence of the same excavation, the plaintiff 
will be entitled to bring a second suit for the subsidence, and limitabon 
inll run irom the date on which it occurred— v Darley 
ColheryCo, 14 Q H D I2a on appeal ii App Cas 127 

The illustration to tins section is based on the case of Backhouse v 
Donoin*. 9 H L C ^03 


25 All instruments sliall. for the purpose of this Act. be 


Computation of tune 
meutionedin instru 
meats 


deemed to be made wth reference to the 
Gregonan calendar 


Illuslraltoits 

(a) A Hindu makes a promissory note bearing a Native 
date only, and payable four months after date The period 
of limitation applicable to a suit on the note runs from the 
expiration of the four months after date computed according 
to the Gregonan calendar 

(5) A Hindu makes a bond, bearing a Native date only, for 
the repayment of money untlun one year The penod of hmi- 
tation applicable to a suit on the bond nins from the expiration 
of one >car after date computed according to the Gregonan 
calendar 

225 Native date — la a simple unregisteied bond, the date for re- 
pajraeat of money was fixed as 30th Chait 1286 (nth April 1880) The 
parties computed the nme according to the BfOgah Calendar, and 
30th Chart 1289 being a holiday, the suit to lecover money on the bond 
was instituted on the i&t Baisahb 1290 (13th Apnl 1S83} The suit was 
held to be barred , time must be computed according to the EogUsh Calendar 
and the smt ought to have been instituted within iith Apni 1S83 (29th 
Chait 1289)— i>ei Naratif v Iskan, 13 C L It 153 See also Dwatha v 
RajaHant, 13 A L J 486, 29 Ind Cas 980 

The plaintiff sued on a note bearing a native date. Ashad Vadya i3tb, 
Shak 1799 (7th August 1877), and containing a stipulation for payment of 
the money to this effect — 'In the month of Kartic, Shak 1799,— that 
IS to say. in four months,-— we shall pay in full the principal and interest " 
The plaint was filed on the 6tb December x8So It was held that the 
penodof four months for repayment of the debt was to be calculated accord- 
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ing to the Gregonan Calendar, that the mention of Karhc 1799 as the 
tune for repayment did not affect the quesbon and the penod of four months 
expired on 7th December 1877 (although that date corresponded with 
Margashirsha Sbudhi 3rd), and that therefore the suit was not barred — 
Rango V Babajt, 6 Bom 83 

A mortgage bond i^as dated 8th Asac iz83 Fash (X4tb June 1876) 
and the money was stipulated to be repaid m the "month of Jeyth 1289 
Fash, being a penod of six years ” The last day of Jeytli 1289 answered 
to the ist June 1882 but it was held that the penod of six years from the 
date of the bond ended on the 14th June 1882. the time being calculated 
according to the Gregonan Calendar, and therefore a suit instituted on 
I2th June 1894 was in bme — Latifunessa v DAa« Kunwar, 24 Cal 382 
If a starbng point is to be calculated as so many months or so many 
years from a particular date, that point must be calculated according to 
the Gregonan Calendar But if the starting point is otherwise fixed by 
the sbpulation itself, as for instance where the mtenbon was that the 
interest should be payable at the expiry of six months according to the 
Hindi Calendar, (that is to say on a parlteular date and not at the expiry 
of SIX months) and that the cause of action should anse on default, this 
secbon is not applicable — Roshan Lalv Chowdhury Bathtr Akmed,i 3 
A L J go2. 82 Ind Cas 330, A IR 1923 All 138 



PART IV 


AcQUisiTios OF Ownership bv Possession 

26 (i) Where the access and use of light or air to and 

for any building have been peaceably 
enjoyed therewith as an casement and as 
of nght without interruption and for 

twenty 3 cars 

and where any way or vtatercourse or the use of any water 
or any other easement (whether aflirmative or negative) has been 
peaceably and openly enjoyed by any person claiming title 
thereto as an easement and as ol right vathout interruption 
and for twenty years 

the nght to such access and use of light or air way water 
course use of water or other easement shall be absolute and 
indefeasible 

Each of the said periods of twenty years shall be taken to be 
a period ending within two years next before the institution of 
the smt wherein the claim to wluch such period relates is contested 

(2) Where the property over which a nght is claimed under 
sub-section (i) belongs to Government that subsection shall 
be read as if for the words twenty 3cars the words sixty 
3 ears were substituted 

Explanation — Nothing is an interruption within the meaning 
of this section unless where there is an actual discontinuance 
of the possession or enjoyment by reason of an obstruction by 
the act of some person other than the claimant and unless such 
obstruction is submitted to or acquiesced in for one year after 
the claimant has notice thereof and of the person making or 
authorising the same to be made 

lllusiraitoHs 

(a) V suit IS brought in 1911 for obstructing a right of wa\ 
The defendant admits the obstruction but denies the ^ 
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nant tenement — Chundft v 5 Cal 945. Hill &• Co v Skeoraj, i 

PaL 674, 64 Ind Cas 346 (Ths case of Parb itly v .l/iKiAo. 3 Cal. 
376, m which the Contrary vie\v was held, vvas decided under Act IX 
ol 1871) 

229 Air and light — The Indiaa law, ualikc the English Presenp* 
tion Act, places light and air on the same footing— De/Ai and London 
Bank V Hein Lall, 14 Cal 839 (855) 

The only amount of Lght lor a dwelhng lioose which can be claimed 
by prescription or by length ol enjoyment without an actual grant, is 
such an amount as is reasonably necessary for the convenient and com- 
lortable habitation of the house— find (at p 8^4) following Bagram v 
HneHtanalk, 3 B L U O C 45 (46) \toihoosooiun v Btssomtk, 15 B 
L It 361 The amount of hght enjoyed during the penod of prescnption 
should not be taken into consideration in measuring the amount of light 
to which the dominant owner is entitled He does not obtain by his 
easement a right to all the hgbt bo has enjoyed Ho obtains a nght to 
so much ot It as will suffice lor the ordinary purposes of inhabitancy or 
business according to the ordinary notions of mankmd having regard to 
the locality and surrounding^^ye/fy v Ktnt 1^7 A C 1 Colls v, 
Homs and Colonial Stores 1904 A C 179 followed m Paul v Robson, 
4* Cal 46 (P C ) 

aagA. Peaceably —Repeated obstructions or mterruptions by or on 
behalf of the servient owner show that the enjoyment has not been peace 
able — Ealonv Swansea Water WorksCo 17 Q C ad? 

230 Openly enjoyed — There 1$ a difference between the mode of 
enjoyment of air and light on the one hand and of the other casements 
on the other It is sufficient if the air and light h%vo been enjoyed peace* 
ably, but the other easements must have been enjoyed openly and 
peaceably The reason of this diScrence n that every one can see 
what light and air his neighbour is enjoying by Jookmg at the outside of his 
neighbour s house but other casements such as nght of way may be used 
clandestinely 

Where a party m the cou^ ol acquinng a nght of way by user, himself 
blocks up the passage pcrmancotiy. which renders the enjoyment of the 
easement impossible so long as the obstruction contmues. there cannot 
be said to be an open enjoyment of the way within the meaning of this 
seclion~Sk(zm Churn v Tam try t Cal 422 

Under the English law a nght ol way cannot be gamed by presenp- 
tion unless with the knoadedge of the owner of the servient tenement 
’ In order that such user may confer an easement it follows that the owner 
of the servient tenement must have known that such an easement was being 
enjoyed and also have been in a position to interfere with and obstruct 
its eseruse, bad he been so disposed * — Gale on Easements , Dallon v 
ingus ,6 App Cas 828 But this mle seems to be inapplicable to ' 
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because nothing is said m the Didiau Limitation Act as to the knowledge 
of the servient owner being necessary for the acquisition of the right The 
words "peaceably and openly'* have been introduced into the Indian Act 
for the purpose of preventing those nghts being acquired by stealth or by 
a constantly contested user, but actual knowledge of the user on the part 
of the servient owner is not necessary — Arzun v Rakhal Chundir, lo Cal 
214 (218) 

231 As an easement * — -A right of ownership and a nght ot case- 
ment are incompatible If a person claims a site as owner, he cannot claim 
a nght of way or user of watercourse over the same as an casement — 
Jalaiuddxn v Amd, 1883 AWN 66 , Chutttlal v Mangal Das, 16 Botn 
592 The words 'as an easement’ show that the acts relied upon as 
evidence of the existence ot a nght must be done by one person upon 
the land of another The acts must not be done by him upon his own 
land or land in his possession \Vbile umty of possession lasts, no question 
of easement can arise — Anitrson v Juggodumba, b C L R 282 {284) 
A person as dominant owner cannot enjoy an easement against himself 
as servient owner— Jl/ckf/woJoodMrt v Bt$sonalh, 15 B L R. 361 On 
this pnnaple, an easement is extmguisbcd when the ownership of the 
dominant and the servient tenement vests in the same jierson 

A nght of easement cannot be acquired against the landlord by the 
tenant in other lands of his landlord , since the landlord cannot enjoy 
a nght of casement as against himself, so his tenant would not be able 
to have such a nght as against him — Mon* Chundtr v BaiHantka, a9 
Cal 363 

23a Enjoyment "as of right” —The enjoyment desenbed by the 
words "as of nght does not mean user without trespass, but it means 
user in the assertion of a nght — Altmoodecn v li'iuccr Alt, 23 W R 52 
The words as of nght connote that the person claiming the nght must 
have exercised it as |{ he bad been the true owner v/illiout permnsion or 
Itceme from any one — Sunder v Nag 4 P R 1917 , Fuileh Alt v Asghar 
Alt, ijW R II, Diwan v Jagla, i Lah 206 (209) ; Askar v, Ramanmah, 
13 W R 344 , Anhhoy v MNla Nobbu, 13 W R 449 To become an 
casement, the enjoyment of a nght must be often peaceable and as of 
nght . thcreloce the ability of the servient owner to stop the enjoyment 
irrespective of the dommaat owners will is inconsistent with the idea of a 
real easement existing — Sunder v Nag, ^ P R 2917 

The expressions ‘as of nght openly* etc have now been judicially 
interpreted, and it is now settled that in order to establish a nght of ease- 
ment it IS enough for the plaintifl to prove that he has been cxcrusing 
the tight without interruption, without express or implied permission of 
the owner of the do m i n a n t (? scrvicDt} tenement and without secrecy or 
stealth— BrAar* v Asutosh, 41 C L J. 379, A. I R. 192500! 788,87 
Ind.Cas i 9 > 
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The burden lies on tbe plaintiS to shew th^t he has been enjoying the 
easement as of nght—Borodn V Sreenaik, tS tad Cas 2ii Shetkh Khoda 
V Shexkk Tajuidm, 8 C W N 359 But where long user is proved, the 
presumption is that the enjoyment is as of right until the contrary is 
proved— V /?a<AiHani i*(ffnt, 45 Mad 633(637) 

When the enjoyment of an easement is open and manifest, and when 
it 15 not bad in such wish as to involve the admission oi any obstructive 
right in the owner of the servient tenement, the, enjoyment is as of nght " 
The phrase does not imply a nght obtained by grant from the owner of the 
servient tenement — Matkuradas v Bat Amtht 7 Bom 5:2 

In questions regarding user of way as of nglit the Court should consider 
the character of the ground the space for which the nght is claimed, the 
relation between the parties and the drcuiQstaaces under wluch the user 
took place The mere fact ol frequent or constant user of the defendant s 
uthan (courtyard) by the piaintiS the parbea being relations and neigh* 
hours, does not amount to proof of user as of nght— A/esrr v Haji.uddt, 
23C L J 316 

The nature and character of the servient land the fnendship or relation 
betv^een the dominant and servient owners and the circumstancea under 
which the user had taken place may induce the court to bold that the 
ii»er was not as of nght but permissive— Khoda Bufah v Skethh 
Tajuddin. 8 C W N 359 

Where the pathway claimoj by tbe plaintitf lay through the court* 
yard of the defendants house close to ttacir kitchen and not far from a 
tank used by the female membcis of tbe defendant s family it was held 
that the inference might be drawn that tbe user was permissive and not 
as of nght — Boroda v Sretnaik 18 Ind Cas 311 

riaintufs and defendants were co sharers of a well To gam access 
to this well from the road it was necessary for tbe plaintiffs to go across 
certain fields belonging to the defendants PlainbHs had used this road 
without let or hindrance for a period of so years and this road was the 
only road they could use to gam access to the well It was held that 
having regard to the habits of tbe people of this country, the enjoyment 
of tbe road as of nght would be presumed — Ptwanv Jagla.xLah 206(209) 
Where the plaintilfs had been enjoying the nght to work a watemull 
on tbe land of tbe defendants lor neatly 50 years and it was found that 
they had been paying Rupee one per annum in beu ol the pnvUege of 
working the miU it was held that the fact of payment was fatal to the 
plaintiffs case because they failed to establish their cnjoyiaent os ol 
nght — Sunder v Nag, 4 P R 1917 

Tbe defendant, who bad been using tbe water of the plamtifi s tank 
for imgation purposes for moie than forty years had paid a sum of 
to the plamtui for repau oi tbe embankment of the tank about jo 
ago , It was held that since as the defendant was interested in * 
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Slut was instituted on the 25th November 1895 It was held that as 
there was no enjoyment of the right of way on the part of the plaintiffs 
within two years before the institution of the suit, the suit must fail— 
Jahnaut v Bindu Bastm, 26 Cal 593 

235 Easement again t Gorernm*nt — Since subsection (2) did not 
exist in the Act of 1S77, a title could be acquired as against the Crown 
by twenty years' user $ecAr:anv Rakhal Chunder, 10 Ca\ 214 at p 219 
But under sub-section (2) of the present section the penod has been ex- 
tended to sixty years 

Compare seebon 15 of the Easements Act (V of 1882) which provides . 
"When the property over which a tight is claimed under this section 
belongs to Government this seebon shall be read as if for the words 
‘twenty years’ the words 'sixty years’ were subsbtuted ” 

236. 'Explanation' — Obstruebon — ^The plainbff continued to use 
a water-course for a penod of 19 years, 6 months and 19 days, when his 
enjoyment was interfered with by the defendant Before one year from 
the date of interference had expired, the plainbff instituted the present 
smt for an injunction rcstraimng the defendant’s mterfereneo It was 
held that as the suit was brought after the expiration of so years from 
the date of the commencement of the enjoyment and within one year 
from the date of obstruebon and as the statutory penod had expired 
within two years next before the institution of the suit the plaintiff had 
estabUsbed bis nght to easement it was further held that as the ob 
stnicbon in this case lasted for less than a year, the obstruebon should 
be Ignored for the purpose of calculabng the penod of 20 years, wth the 
result that an casement could be acquired after an enjoyment of 19 years 
and a fracbon, and that the requisite penod of 20 years is curtailed by 
the Explanabon to this section — Sawan v Challar, 48 P R 1918 

237. Acquiescence — Acquiescence in the sense of mere submission 
to the interruption of the cnjojrment does not desboy or impair an case- 
ment To be effectual for that purpose, it must be attnbutable to an 
intention on the part of the owner to abandon the benefit before enjoyed — 
PonHi<sd»it V Collector of Madura, 5 M H C R 6 

238. Other easements — The nght of the owner of a high land to 
drain off its surplus surface wafer through the adjacent lower groimds is 
inadcnt to the ownership of land in this country — <4 Wu/ v. Gonesh, 12 
Cal 323 Where the defendants had erected a dam across a natural 
water course which was found to interfere inth the natural drainage or 
the surplus rain water of the adjacent lands of the plainbff, it was held 
that the plaintiff was enbtlcd to have only so much of the dam removed 
as interfered with his nght— /bid A certain 'aT formed the boundary 
of two pieces of land belonging to the plainbff and the defendant res- 
peebvely. The plaintifl.’s land was on a higher level than that of the de- 
fendant, and from bme immemonal the surplus water used to flow from 
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the plaintjS s land through certain passages in the 'al and across the 
defendants land It was held that the defendant could not do anything 
which would interfere with the egress of the water — Imam v Partsk, 3 
Cal 463 

A plaintiS who seeks to enforce the ngbt to dt^cha^ge surplus water 
or to cstabhsh the existence of an easement in respect thereof is required 
to proae the acquisition of the easement under this section — Maung Tka 
V ho Shat 10 Bur L T 38 35lDd Cas 394 

WTiere the surplus water of the plaintiOs tank used to be discharged 
oaer the land of the defendant openl> and uninterruptedly >ear by >car, 
for more than twentj ^ears the plaintiff will be presumed to have ac- 
quired an easement — Poortio Ckuadur v Shurut •*4 W R. 228 

Where a nght to discharge dirty wrater is claimed as an easement the 
onus IS on the dominant owner to prove all the points which are necessary 
to establish his right under this section to discharge dirty water from his 
house on the servient owners house — Bija Ram v Btt] Lai 26 P L R 
42 84 lad Cas 676 AIR 1925 Lah 297 

A nght to the uniatenupted flow of water along a defined channel 
over the lands of others may c\i$t ndcpendently of the provisions of sec 
26 and when such a nght is claimed as a customary and hereditary nght 
and evidence IS given m support of long user such evidence may be suffiaent 
to justify the Court in presuming a grant of the easement and a Court 
is not justified in disoiusing the suit on the ground that there had been no 
user by the plaintiff within two jears pnor to suit— SuHtyara v Secretary 
ef Stale 5 Mad 226 

An easement of the supply of water from a natural stream may be 
acquired by 20 ^ears user under this section — Abdul Rakinan v H/uAum 
mad Atom 57 P R 1918 

Right to discharge rat > water — A right to discharge ram water flowing 
from the roof of the plaintiff s house upon the roof of the defendant s 
house can be acquired by prescription — Mohan Lai v Amrallal, 3 Bom 
174 Where ram water from the plaintiffs buildings used to flow on to 
the defendant s land from time immemorial the plaintiff had by long 
user acqmred a prescriptive nght independently of the Limitation Act — 
Punja V Dai Kuvar 6 Bom 20 

Pasturage — \ tenant may have a nght of pasturage on bis land- 
lord s waste lands by immemorial user — Okotaaoth v Mtdnapore Zemin- 
dary Co , 31 Cal 503 (PC) 

Fishery — A nght of fishery can only be daimed when the same person 
or persons are shown to have e^crased it for a particular length of time 
Where the defendants alleged that they m common with all the mhabitants 
of a zamindan had all along exercised a nght of fishing m certain bhils, 
it was held that their act amounted to mere trespass not to dispossession 
of the plaintiff, and that no prescnptive nght of fishery could be acqui 
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by an unascertan ed mass of persons such as the inhabitants of a zamtndart 
— Lalchmeepui v Sadtda 9 Cal 698 A right in the nature of a pro/it a 
prendrt cannot be claimed by prcscnptioix by a large and indefinite class of 
persons such as owners and occupiers — Ttlburyv Silva 45 Ch D 98 

A distinction should be drano between an exclusive nght of fishery 
involving an ouster of the real owner and a mere nght to fish not excluding 
the rightful owner An exclusive nght of fishery is an interest in immove 
able property (see notes under Article 144) and may be acquired by i" 
years adverse possession by operation of Art 144 read with section 38 
But a mere nght to fish not excluding the real owner is a profit a prendre 
and falls withm the definition of an easement under sec 2 (5) and may be 
acquired only by 20 yeais possession under section 3(i — Hill &■ Co v Sheo- 
raj 1 Pat 674 3 P L T 53 64 Ind Cas 346 

In order to establish an exclusive nght of fishery m a tidal navigable 
nver it is necessary to prove Uiat the plainhfl 3 user was m assertion of 
n nght other and higher than the general nght of the pubbe to fish’— 
Ahhoy V Dwarka 39 Cal 53 It is doubtful whether an exclusive nght 
of fishery in a tidal and navigable river can be acquired by proof of mere 
cnjo>'ment in the manner provided by section 26 such a right can only 
be acquired by a grant from the Crown — Ibid Proiunno v Ham Comar 
4 Cal 53 

Ferry — The nght to maintam a ferry over the property of another 
IS a nght of easement which can only be acquired by user for '<0 years— 
Pirdt Singh V Secretary of Slate 5 P L J 50c Loch neshuiar Sin^h v 
Manouar Hossatn igCal 235 (P C) Parmeshart v Mahomed OCal 608 

Cornice —Where the roof of one person overhangs tlve land of another 
for more than thirty >cars such cnjoimient will vest m the former a pro 
pnetary nght m the space covered by the overhanging roof ’ — Mohan Lai 
V Anirallal 3 Bom 174 

239 Acquiring easement ui other ways — The mode of acquiring 
an easement provided by this section is not the only way m which an ease 
ment may be acquired and where an easement is acquired otherwise than 
by 20 years user as for instance by grant express or implied the rule 
as to obstnictiou for mote than two years does not appl > — Rajrnp v 
Abdul 6 Cal 394 (P C ) Charu v Pokourt 8 Cal 956 Punja v Bat 
Kuvar 6 Bom 20 A person claiming a nght of way based on cus/om 
need not rely on section 3O of the Limitation Act Such a nght may be 
established by proof of custom — Alt Mahomed v Skeihh Katii 70 Ind 
Cas 263 AIR. 1923 Cal aoo Section 26 of the LunitaUon Act is not 
exhaustive and docs not exclude or interfere with other modes of acquinng 
casements and therefore it is open to the plainbl! to show if he can that 
he is entitled to a nght which may be uf the nature of an casement although 
not actually mthin the stnet meaning of the term Thus m Bengal where 
the mode of dedication of tanks to the public for bathing and dnnking 
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purposes >s well knovvn when one finds that a tank exists for a long time 
past, and the public that la the people of its neighbourhoo I have enjoyed 
the Use of the water of such a tank it is open to the Court to presume 
that the water of such a tank was dedicated by the owner for public uae 
Such a licJccatton can be infcrreJ /rum the manner and the duration oi 
such Use It IS not necessary therefore to seek the aid of sec 26 of the 
Limitation Vet for the acquisition of such a right — Dliabadev v Dhusan 
Ckliidrj qi Ind Cas 71’ AIR lOzGCal 507 

243 Isiu*s in eas»Ti»nt suit — “tn a suit to establish an ea«enient 
when limitation is pleaded the proper issues to be framed under this section 
are — 

(i) whether the easement in question was jenjoyed peaceably, openly 
and as of right by the plaintifl or those through whom he claim, witlun 
two jears of the institution of the suit and 

(u) Tn the esent of the above L>sue buing found in the negative, whether 
there is esidence of enjoyment on the part of the plaintiff or those through 
whom he claims of such a character and duration as to justify the pre 
sumption ofagrantor other legal ongin of the plaintiffs right, judepenJent 
of the p ovisions of this section— -IcW V Rtjun GCal Siz 

2? Where any lanii or water upon, over or from which 
any casement has been enjoyed or derived 
Exclusion in fasour has been held under or by virtue of any 
servienVtenement ° interest for life or any term of years ex* 
cccdmg three years from the granting 
thereof, the time of the enjoyment of such easement during the 
continuance of such interest or term shall be e\cluded m the 
computation of the period of twenty years m case the claim is 
within three years next after the det“rmination of such interest 
or terra, resisted by the jierson entitled on such determination 
to the said land or water 

A sues for a declaration that he is entitled to a right of way 
over B s land A proves that he has enjoyed the right for twenty 
five years , but B shows that during ten of these years C. a Hindu 
widow, had a life interest m the land . that on C*5 death B became 
entitled to the land, and that witlun two years after C’s death 
he contested A s claim to the right. The suit must be dismissed, 
as A witli reference to the provisions of this section, lias only 
proved enjoyment for fifteen years 
L. 14 
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241 This section is similar to section S of the English Frescnption 
Act, and is almost Mrord for word the same as section 16 of the Indian 
Easements Act It may also be compared to sec 7 of the English Pres* 
enphoQ Act which ]a>’5 down that the time dunag which aa infant, an in* 
sane person or a married woman is the owner of the servient tenement 15 
excluded from the penod dunng which a prescriptive nght is in course of 
acquisition 

28 At the determination of the period hereby limited to 
any person for instituting a suit for posses- 
nght to property ^lon of any property, his right to such 
property shall be extinguished 

242 Application of section — In cases where a special penod of 
limitation is presenbed by a special or local law, it has been held that 
although this section may not apply to suits under speaal or local laws 
)et the general pnnciple embodied in this section may be applied to <uch 
salts Thus the Calcutta High Court applied the principle of this section 
to a case under Schedule UI Art 3 of the Hengal Tennancy Act — tfanda 
Kumar V Ajodkya 16 C W N 351 See also Doltf v Deaki, at All 
3^4 (suit ander V W P Rent Act) And indeed the Judiaal Committee 
of the Pnvy Council has laid down that il a person sufiers his right to be 
barred by limitation the practical effect is the extinctioa of his title—* 
Ciinga Gmtnda v CoUeelar. 7 W R 21 (P C) 

Where no penod of limitation 1$ presenbed, this secUon does not apply 
Thus, the Madras Regulation (VI of 1831) does not presenbe any penod 
of limitation for a suit under that Regulation, nor does the first Schedule 
to this Act oresenbe any limit for suits under that Hegulabon Conse 
quently such suits are not barred by any lapse of time, and there can be 
no extinction of title by operation of section sS of the Limitation Act, 
nor an acquisition of title by prescription — Ptchuvayyan v Vtlahkundayan, 
21 Mod 134 

This section does not apply unless there is some one m adverse posses* 
Sion of the property Until some one is m adverse possession, the owner 
of the property does not fose hw nght M the property merely because he 
happens not to be in possession of it for la years Under this section his 
right IS only extinguishei at the determination of the period limited by tlie 
Act to him for instituting a suit for possession of property , that penod 
cannot be determmeJ unless it has comm need to run, and the penod will 
not commence to run until the owner is aware that some one else m posses 
|sion IS holding adversely to hini>elf— v Dhimabat, 45 Bom 
' 1020 (1023) , Sukhdeo V liam Dutan, 29 O C. 131. 92 Ind Cas 825, \ 

I R- 1926 Oudh 313 

This section applies only to suits and not to apphcations , it does not 
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say that at the termination of the penod of liinitation for an application, 
an> nght shall bo extinguished — Bkatga Panda v Gannalh, 3 P L J. 
47 S USi) 

This section only apphci to persons out of possession . to persons who 
are »i possession and have no occasion to sue for it, this section can have 
no application and docs not prevent them from making use of any legal 
defence open to them in order to maintain thcir possession Thus, the 
pfainbtfs induced the defendant by fraud and misrepresentation to execute 
in their favour a deed of sale of the property m dispute They did not 
pay the purchase rnone) , nor obtained possession of the property Within 
twelve >eaTs from this transaction the plaintids sued for possession of the 
proper!) on the sale-deed the defendant impcadied the deed as fraudulent 
The plaintiifj contended that a> the defendant had not sued to set aside 
the deed on the ground of fraud, within 3 )ears under Article 91 or 95, or 
Within 12 jears from the date of sale, his pica of fraud was barred by 
limitation UeU that the plea of the defendant is not barred , this section 
applies only to a pUtnti/f instituting a suit for possession and does not 
apply to a d/Jendaiil who rehe» on actual possession whch has never been 
disturbed The plaintiOs in this suit cannot seek to gtt a vndcr meamog 
put on section 28 so as to get it treated as a law of limitation applicable 
to the defeiidiiil . and the Uw of limitation cannot therefore be taken 
to have baned the nght of the defendant to make use of any legal defence 
open to him (r^ to impeach the sale on the ground of fraud)— f/ar|n('dni>u 

V Bajibhat, {4 Dom 222, Orr v 5 u>iira. 17 Mad 253. Krishnoeharya 

V LtiigauiJ, 20 Dota 270 . GokulckanU v .Viadarmaf. i P R lOid See 
also Note 7 at page 3 anu under licading "Suits " 

243 Suit for possession of prope ty .—This section contemplates 
that the person whose nght i» extingusihoJ by lapse 0/ time is a person 
tnltlUd to titshlule a suit for possesitoit of the property. Thus, if after 
the grant of a simple mortgage the mortgagor is dispossessed, what is 
the cflbCt of the dispossession upon the title of the mortgagor and of the 
mortgagee ’ The mortgagor is the person who is entitled to recover 
possession against the trespasser, and if he docs not sue within twelve 
jeais. lus nght (i e. the equity of rodcniptioo) is extinguished Dut does 
It aSect the title of the simple mortgagee ? Obviously not The simple 
mortgagee ts not entitled to tnsitiule a sutl for possftftoit : consequently 
the dispossession ol the mortgagor does not extingi^h Uie btJe of the 
mortgagee by lapse of tune liis nght to bnn^ the property to sale re* 
mams unaffected— Rriyn Sakh* v. Manbodh, 44 Cal. 423 Where the 
property of wluch there has been adverse possession is subject to a mortgage, 
the adverse possession does not affect that mortgage, if such possession 
has been (and usually it will be) consistent with the continuance of the 
mortgage — Banning, 3rd Edn , p 85 

Similarly the fact that a Hindu widow's right to recover property 
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has become barred does not make this section applicable so as to extinguish 
the nght of the reversioners because they are not enhtled to institute a 
suit for poiSession during the lifetime of the widow See Note 589 under 
Art 141 

Section 28 of the Limitation Act is limited to cases m which the bar 
of limitation apphes to suits for possesston of properly Therefore, where 
a property was attached by the Magistrate under section 146 Cr P Code, 
such attachment did not amount to dispossession and a suit brought 
by the real owner for a declaration of right to the lands was not a suit 
for possesston of property And although the declaratory suit if brought 
more than six years was barred under Art 120, such bar only affected 
the remedy or the relief by way of declaration, but did, not exltngmsh 
the right and title of the true owner to the property, however long the attach- 
ment continued and the attachment did not work a forfeiture in favour of 
Government— /fa;aA 0/ I'ewAahigni V JsakapalU, 26 t-lid 4J0 

Similarly the act of the Government in possessing the land of the 
plaintiffs and mamtaimng a ferry over it when there is no intention to 
oust the plaintiffs from the ownership of the land, >s merely an act m the 
exerase of a nght of easement and does not constitute adverse possession 
so as to bnng into operation the rule of 12 years' limitation , consequently 
the plaintiffs are not required to bring a suit for possession within 12 years, 
on pain of losing their property under this section , they can bring a suit 
for injunction against the Government withm 20 years (t f before the 
Government acquires an easement ) — Pardtp Stngk v Secretary of State, 
5P L J 500 

This section applies to all property for the possession of which a suit 
can be instituted whether the property be moveable or immoveable— 
Kanharamkulti v Uthotli. 13 Mad 491 But it does not apply to suits 
for property which cannot be recovered m specie, e g, debts, whether 
ordinary or judgment debts — Ganda Mai v Nanak Chand, 3 P. R 1887 
A suit for recovery of a debt is not a suit for possession of property , there- 
fore limitation only bars the remedy, but does not extinguish the nght 
to the debt — Nurstngh v Hurryhur, 5 Cal 897 . Mohesh Lai v Busunl 
Kumaree, G Cal 340 (overruling Nocoor v Kally, 1 Cal 328, Krishna v. 
OhhttiHom, 3 Cal 333, and Ram v Jagotmonomohini, 4 CaJ 283) , Admtms" 
traior General V llawAins. i Mad 26J , Ganda Mai v Nanah Chand, iSSy 
P R 3 Therefore though an attorneys action for costs under Art 84 
may be barred by limitation, hts nght to get the costs is not extinguished , 
so that if he has any form of hen upon any property m respect of his bill 
of costs, he can enforce that hen, notwithstanding that he cannot bnng 
a suit to recover the costs — Narendra Lai v Tarubala, 25 C W. N. 800 
Though a vendor s suit to recover purchase money may bo barred, still 
if he retains possession, he can claim payment before giving up possession 
— Subrauta'iiu v Poo^ail, 2j Mad 28 
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Vlthou;h a mortgagee may be barred after ij years under Vrticle 
135 from suing for possession of the mortgaged property that does not 
prevent turn from suing for foreclosure and from getting possession under 
the foreclosure decree In the first case his right to possession is as inorl 
gagee after foreclosure he takes possession as aJiiur — Railia Ra n v Sundar, 
8jP R 1883 

Where the plaintiS as the agent of the defendant (landlord) let out 
the land to a tenant who was in possession and the plaintilf for more 
than 12 years appropriated to himself the rents collected and asserted 
a title in himself and then brought a suit for possession on the ground 
of acquisition of title by adverse possession held that so long as the tenant 
held possession under the tenancy he was the tenant of the defendant 
(landlord) and so long as actual possession was with the tenant the pos 
session must be taken to be legally with the defendant who could not 
(and need not) have brought a suit for possession the defendant s title 
was not therefore extinguished under this section— /fris/i ladixit v Bal 
dixil 38 Bom 33 This section does not apply where there is no question 
of losUtuUng a suit for possession against the party claiming title by 
presenpUon— VMABmnmi MuinlatAltv Mohan Singh 45 Ml 419 (P C) 
74 Ind Cas 476 2i A L J 757 

244 Extinguishment of right — Wnen the adverse possession of the 
corporal hereditament has continued for the appointed time the title 
of the true owner to that hereditament is extinguished and a new title 
in lieu thereof arises in the adverse possessor — Banmng on Limitation 
3rd Edn p 84 If a plainciS in a plaint states facts with regard to his title 
which shew that the period within which he could bnng his suit for posses 
Sion has elapsed be states in law that his title is extinguished unless he 
can bnng himself under some of the exceptions under which the law allows 
bis title to continue — Dawkins v Lord Peurhyn 4 App Cas 58 

The Indian Limitation Act lays down a rule of substantive law in 
section 28 It declares that after the lapse of the penod provided by 
this enactment the right itself is gone and the title ceases to exist, and 
not merely the remedy Therefore unless tlie ptamtiS in a redemption 
suit gives pnma facie evidence to show that his suit is brought within 
the time allowed by the Act he fails to show that he has a subsisting 
nght to tbe property in suit or in other words he fails to prove his title— 
Parmanandv Sahib Alt 11 All 438 (F B) 

Want of possession for 12 years after the date of purchase would ev 
Unguisb the purchasers Utlo—Labhmau v Uisai 15 Bom tOt Where 
in spite of an auction sale the judgment debtor remained in pos^csMoii 
for more than twelve years after the confirmation of sale and thereafter 
the auction purchaser obtained a sale certibcate and obtained formal deli 
very held that the auction purchaser i title had become extinguished 
and that the subsequent obtaining of formal delivery of possession 
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fA no a.VA.1, u Ll» njht ccziaeaced iiczi the dale of caa-irsataa of tit 
»a> and not from the date of the sals-cemhxraie— J/A»*aiua*«a r S; / 
Zak\dRaM,ii O L. J 466. » O W X 139. A. L IL igiiOaiiiM 

V i(ut to rcco/er the ofhce of trcatee of a temple mvoUca a clan h 
the of the temple properties , arr/i if sach smt i> barmi by W. 

I J|, the nght to the p«v.»cs»to3 of p»-opert2e» is loat— » 
WaiAtJMwufrti, 35 Mad •iz . Ram Pian \ .\ aeJ La/. 39 \11 636 . A.unn 
Ila-aan v Ila^ra Begum. 32 C I. J i^x 

Twelve yeara adverse possession of bv a wroog-doer not only 
bars the remedy and exUnguishes the title of the nghtful owner bat confers 
a good title upon the wrong-doer— C<Msai« v Issue. 3 Cal 2:4 
Kcdty 5 Cal ‘jjy TTie title which is acquired by adverse possesioa u * 
new title m strictness of law it is not the old title which is transfeneJ 
bj the new owner, but only a title corresponding m quantity and quality 
to tlir oW title Therefore if the property of which there has been adsef« 
liosscision 15 a leasehold subject to a rent and to co>enanU, the new 0’“'^ 
la not hiblc as an assignee of ihe lessee to that rent or to those coseoaats 
but ho Is liable on the ground that the lessor's nght to the rent and ha 
right J-w to rc enter under the proviso for re-entry are not prejudiced 
by the vlvcnc possession which has only been between the lessee and the 
vlvrree rwisiiHor-Uanning 3rd Cdn . pp 84-65 

Adverse ivnicision for more than 12 years not only extinguishes the 
title ol the true owner and debars him from suing for its recover} but 
aImi crcilrs a title by negation m the occupant which he can actively 
If ho l« <1 pr«scs,ion even against the true owner— Wauiaft BaAfliur v 
Or/fial Nath 13 C L J 625 Dudesab v Haiimanta. 21 Bora 5^9 
principle Is that when the title of the true owner has been extinguished 
by prcHCriptiofi Ins title is not revived by rc entry In other word. 

If the I iwful owner «l,„utd rc acquire possession, he is not thereby remitted 
to his origin i| title JU will be treated as a trespasser— 
y UuseatUgum C L J 13, Brasssnglon y LlewcUyu. 
lix i-J7 

A tiopirly icipiirwl un Icr tins section by adverse possession by * 
whlow wlio cl III, IS an I Im»j u a , ^tate enures to the estate of bet 

.Uicai .,,1 liiiHl, 1,1.1 ,11, , atscuids ui»n her death accordingly She d«s 
not luq.ilin the piopcrty „ j.^^ sirtdhan but she makes it good to bet 
himbiod « Cl .to-/ V Isafaekand 5 Lah .9* (PC) 

A to III. oKico In a timplc and to the possession of the lands attached 

Unit In or its can bg acquired by adverse possession for more 

tluii ti }. ui. - ll,ghls„ami V Suudanswara. 21 Mad 278 Where the 
i,ioi.ll«i» u( t.ne of the iwu brandies of a faniilj of hereditary trusU« 
• l[i a Inill lo iliiuinliiuml laia-asaloii of tlio .iropcrtics as also the perlornisace 
ol llie .lall.s.., Iho for a„d the aeoK»> 

0, II, e allitr hi iiltli litve lx,„ „j„„„e»ts dams 
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the period the nghts of the fonner br^ch os a body Hould be wholly 
extinguished by operation of sec 28 — Rattanalhait v ^lurugappa 37 Mad 

When the land m suit was alleged to have formed an endowment 
it was held that the plaintiff (purchaser) by his twelve scars occupation 
had acquired a title cs'en though his vendor had not had power to al en 
the propcrt> — VursntgA v ^footkaroo 25 W R 282 

Where an insolvent has been in possession of land from before the 
date of insolvenc> and for mote than years after the insolvency the 
oSaal assignee not having taken possession held that the insolvent has 
acquired a right by adverse ^ssession — Suja Hossei i v l/o lohar Das 
-4 Cal 244 

Where a suit brought by a ward after attaining majonty to set aside 
an alienation made by his guardian and to recover the property alienated 
IS barred under \rticle 44 the right of the ward to the property is 
also extinguished by the opeialion of this section See Note 331 under 
Article 44 
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Savings and Repeals 

29 , (i) Nothing m this section shall 
affect section 24 of the Indian Contract 
Act. .872 

{2) Where any special or local law prescribes for any suit, 
appeal or apphcalton a period of Itmilahon different from the 
period prescribed therefor by the first Schedule, the provisions of 
section 3 shall apply ns »/ such period uerc prescribed therefor vi 
that schedule and for the purpose of dclermming any period of 
limitation prescribed for any suit, appeal or apphcalion by any 
special or local law — 

(a) the provisions contained tn section 4 sections 9 lo zS and 
section 22 shall apply only in so far as and lo the cxlenl to uhich 
they arc not expressly excluded by such special or local law , and 
(i) the remaining provisions of this Act shall not apply 

(3) Nothing in this Act shall apply to suits under the Indian 
Divorce Act 

(4) Sections 26 and 27 and the definition of "easement ' 
in section 2 shall not apply to eases arising m territories to which 
the Indian Easements Act 1882, may for the time being extend 

245 Chang’ m th' law — Sub section (2) has been recently amended 
by the Indian Limitatian Amendment Act (X ol 1922) 

It onginally stood thus — 

^oCh{^sla thi$ Act shall affect or altiranypcnod 0/ hmitation specialty 
prescribed lor any suit, appeal or application by any special or local liw now 
or hereafter 111 force in Bntish India 

The effect of this change and the eases overruled or modiHcl thereby 
have been pointed out in tlie notes to sections 3 4. 3 6 12 14 i5and 18 
The phrase the remaining provisions of this \ct shall not apply ‘ can 
only mean that the remaining provisioas o( tins \ct shall not apply unless 
they are expressly made applicable by the spcaal or local \ct To hold 
othcrivise is to hold that it is a prohibition o{ the future as Mill as the past 
application of thox. provisions by a siicoal or local Vet, " luch is obi lously 
impossible The onicndmcnt of mc 2 j of the Limitation Vet m 1922 did 
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not restrict its scope but c'ctcndcd it Under the old section 20 none 
of the provisions of the Limitation \ct were applicable unless they were 
expressTv included bv the special or local \ct Under the new sec 29 
some of them arc applicable vvithout being expressU included unless they 
arccxprcsslycxcJuded the rest remain asbefore applicable only svben they 
arc cxprcssl> included — UarfAo Rao v Dala)t 0* Ind Cas 563 A I R 
19.6 Nag -36 

History of the amendment —It should be noted m tius connection 
that the abosc sub section suffered many vicissitudes at the lijinds of the 
Legislature before it uas finally amended into its present form In Bill 
4 of iqri it was originalh intended to be amended as follows — 

Nothing in this \ct shall — (a) • • * 

(fi) affect or alter anv penod ul limitation specially presenbed for any 
suit appeal or application bv any special or local law now or hereafter 
in force in Bntish India 

Provide 1 that nothing contained in any of thy folio ving sections namely 
4 0 7 8 9 10 t 13 14 »o ‘7 or t8 shall be deemed to affect or 
alter within the meaning of clause (h) any penod of limitation presenbed 
by a special or local law unless spcaal provision to tho contrary is made 
therein [Garctlt of j/idia Extraordinary '121921) 

Hus provision ( ee 29) has been (he subject of coiiffictmg decisions by 
High Courts The Calcutta f’4 C W N i) and Madras (39 Mad J93) 
High Courts have in effect held that the general provisions of the Act cannot 
be applied in computing the penod of liinitation specially provided by any 
special or local law whereas the Mlatiabad High Court has taken the 
contrary view on the ground that the special or local lav is not in itself 
a complete code of limitation The object of the Bill is to make it cleat 
that the provisions in certain sections of (be \ct apply to the penod of 
hmilation prescribed by any special or local law unless they are sped 
fically excluded — Slalo tint of Objects and Reasons (Gazette of India 
extraordinary dated zist February igzi) 

This Bill was referred to a Select Committee and at the hands of the 
Committee it assumed the following shape — 

Nothing m Section 3 shall be deemed to affect or alter any penod of 
limitation specially pnsenbed for any suit appeal or application by any 
special or local law now or hereafter in force in British India but the 
rest of the foregojag provisions of this Act shall appiy for tho purpose of 
determining any such penod of ImMtatiOQ except in so far as and to the 
extent to which such la v may expressly exclude tho operation of the said 
provisions (Ga cite of India Part V lO 3 19 i) 

The report of the Select Committee was as follows — We arc unani- 
mously of opinion that section i) should provide that all the precediii" 
provisions of tlic Act other than section 3 should be applicable for the 
purpose of determining the penoJ of limitation fivcd by any special or 
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local law, except m so far as any of those provisions may be expressly 
excluded by such law Section 3 should obviously not be deemed to 
adect or alter a penod of limitation spcually fixed by any such law We 
have therefore re drafted this Bill and we think that the re draft precludes 
as far as possible the nsk of conflicting decisions by the vanous High 
Courts {Gazette of India, Part V, 19 3 1921) 

But this re draft did not meet with the approval of the members of the 
Legislative Assembly, and at the motion of Sir William Vincent was again 
referred to another Select Committee, at whose bands it finally assumed 
the present form 

The Select Committee gave the following reasons for the present 
change — We have carefully considered each section in parts II -ind III 
of the Act for the purpose of deciding whether it should apply to periods 
of limitation prescribed by speaal or local laws or not We think provi 
sion should be made that section 4 sections 9 to 18 and section 2Z should 
apply, unless they are expressly excluded by the special or local law and 
that the remaining provisions of the Act should not apply This will, 
of course not preclude araeodmeots of speaal or local laws with a view 
to the application of such provisions ^Gazette of India, 1922, Part V, 
page 74 

80 Notwithstandiug anything herein contained, any suit 
for which the penod of limitation presenbed 
by this Act 1$ shorter than tlie penod ol 
Limitation presenbed by the Indian Limi- 
tation Act, 1877, may be instituted within 
jhc penod of two years next after the 
passing of this Act, or within the period presenbed for such suit 
by the Indian Limitation Act, 1877, whichever penod expires 
hrst 

246 This section applies only to suifs and not to applications, eg an 
applicaUon to set aside an ex parte decree— CAtdam&aram v Karuppan, 

33 Mad 678 or an application for substitution — Arayil v Sanharan, 

34 Mad 292 (fully uted under Art 177) 

This section applies where there is a period of limitation prescribed’ 
both by the Act of 1877 and by the Act of 1908 It docs out apply where 
no |>cn(xl of limitation was prescribed for a suit of the same nature under 
(he Act of 1877 Thus, a suit by a shcbait in 1910 to recover possession 
of dibuttor property held by the defendant under a permanent lease granted 
by a previous shcbait m 1834 u now barred by Art 134 of the present 
tet, the suit not being brought within ti }cars from Uic date of the lease 
Section 30 will nut save the suit from bang barred, because under the Act 
of 1877, such a suit was not governed by <Vxt 134 (that Article not applying 


Provision for suits 
for which the period 
prescribed is shorter 
than that prescribed 
by the Indun limita 
tion Act. 1(77 
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to a transfer bv /rasr) and there was no other Article applicable to the 
ease so that no penod of limitation was presenbed for the suit under 
the \ct of 1877 — Rameshar v Sri Sn Jtu Thakttr ^3 Cal 34 (p) 

The operation of section 30 is not limited to cases in which the penod 
of limitation has been expressK altered but it applies also to a case W'herc 
the penod of Lmitation has been altered as the result of the alteration 
of the desenpbon of the suit Thus Article 11 of the present Act is wider 
in its scope than \rticle 1 1 of the \ctof1877 and covers a suit by a claimant 
whose claim petition has beca dismissed for default of appearance Such 
a suit did not fall under Vrticlc 11 of the \ct of 1877 and was not governed 
b\ the one jear s rule The present Act has therefore cut dow'n the penod 
of limitation and the suit brought witiun 2 >ears of the passing of the 
\ct is in time — l/ma Charaii v Hnonmoyct 18 C W N 770(771) 

31. (i) Notwithstanding anything contained in this Act 
or in the Indian Limitation Act, 1877, 

Provision for sui s temtones mentioned m the Second 

b} certiia zaortgA 

gees in territones Schedule a suit for foreclosure or a suit 
&Mnd"^hfld*ule for sale by a mortgagee may be instituted 
within twoycars from the date of the passing 
ofthisAct or within sixty years from the date when the money 
secured by the mortgagee became due whichever period expires 
first and no «uch «uu in the said temtones instituted within the 
said penod of sixty j cars and pending at the date of the passing 
of this Act, either in a Court of first instance or of appeal, shall be 
dismissed on the ground that a twehe years rule of linutation is 
applicable. 

(2) Where in the aforesaid territories, the claim of a mort- 
gagee for foreclosure or for sale has been wholly or m part dis- 
missed or withdrawn after the twenty second day of July 1907, 
and before the passing of this Act, cither in aCourt of first instance 
or of appeal, on the ground that a twelve years’ rule of limitation 
applied to such claim the case may be restored on an application 
m writing to the Court by which the claim was dismissed or in 
which it was withdiawii, provided the application is made within 
six months from the date of the passing of this Act , and on 
such restoration the provisions of sub section (i) shall apply 

247. Object of this section — ^The object of the Legislature m fra 
this section was to obviate the hardship that would otherwise have re^ 
to mortgagees m consequence of the penod of hmitation being 1 
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to be only twelve years, instead of sixty, which was the penod previously 
applicable to suits of this kind in the scheduled terntoncs — Srituvasa v. 
Vasud^va, 32 Mai 312 

"One immediate circumstance which has moved the Government of 
India to undertake legislation m connection with the Indian Limitation 
Act. 1877. IS the hardship which lias been caused to the holders of mort- 
gages of immoveable property, m forms other than what is known as the 
English form, over a large part of India, by reason of the recent deasion 
of the Judiaal Committee of the ^vy Counal m the case of Vasudeva v 
Srmtvasa (30 Mad 426) In that ease their Lordslups, overruling the 
dcusions of tlic High Courts of Bombay. Madras, and Allahabad, have 
advised that the penod of limitation presenbed by the Indian Limita- 
tion \ct, 1877 for suits to enforce payment of money secured by such 
mortgages is twelve years as provided m article 132 of the Second Schedule 
of that Act, and not the larger penod of sixty years presenbed by Article 
147 In the opinion of the Pnvy Council the latter article applies only 
to the class of mortgages m whicli a suit may be brought for 'foreclosure 
or sale, ' that is, only to Engbsh mortgages Previous to this decision, 
for nearly a quarter of a century, the law had been held by the High Courts 
of Bombay [13 Bom 90 20 Bom 408) and of Allahabad [d All 850 to 
be that every suit by a mortgagee either for foreclosure or for sale was 
governed by the sixty years rule of limitation enacted in Article 147, 
and the same view of the kiw had been accepted by the High Court of 
Madras and by some other High Courts [3 O C 256 , 2 C P L B 57] 
The eflect of the decision of the I*nvy Council has been that m the tern- 
toncs witlun Uic jurisdiction of the above High Courts a number of suits 
for the enforcement of mortgages, which, before the decision of the Pnvy 
Counal would ha%e been within time, have been and must be dismissed 
by the Courts ou the ground that they are barred by limitation, and that 
the claims under a still larger number of mortgages have become unenforce 
able owing to the construction thus put on the Statute of Lunitation This 
result IS undoubtedly hard on mortgagees who have relied on the viciv 
of the law taken by the High Courts of their Provinces and now hnd them- 
selves debarred of all remedy because that view has been deeded to be 
incorrect The Government of India arc of opinion that some provision 
should be mailc to meet these cases, and it is accordingly proposed m the 
Bill to allow to these mortgagees a period of two years within wluch to 
bnng their suits, provided that Uic whole period from the date when the 
money secured by the mortgage became due does not exceed sixty years 
m all Provision is also made for the continuance of pending suits and 
lor the restoration of suits which have been dismissed on the ground of 
hmitation sine*, the date of the l^vy Counal dccisioa cf Oh- 

jects and lieasont 

Subsection (2) of Uus section i> intended to provide for the restoration 
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of suits of the dcscnption menttoncd abose uhich ha\e been dismissed on 
the ground of limitation since the date of the Pnvy Council decision 
It proceeds on the lines of Sec i’ Act Will of 1S61 — Slaletntui of Objects 
ard Ueasons 

248 Mortgage — \ document is a mortgage mthin the meaning 
of this section if it satisfies the requirements of section 5S of the T P 
Act c\cn though it is executed before the passing of that Act and though 
It does not contain an express transfer of interest or an express agreement 
conferring a poucr of sale'-leHilii/oro»iii V SuppaHandati 27 ^I L J 58 

249 Extension of the period of grace — The period of limitation 
prescribed bt this section eannot be extended by the application of section 
6 of the \ct — hhditjaii V Bhtkait 18 Ind Cas 306 (Oudh) 

It can hoteeter be extended by section 4 so that if the penod of grace 
expires on a holida) a suit brought on the rc'Opening day would be in* 
brae Sec ^turugeset v Ilamaswamy 6 \f L J 23 Heera v Atnarlt, 
34 All 34 3 and other cases ated in Note 34 under section 4 

The penod of grace aJIoued by this section cannot be extended by 
excluding the penod taken for obtaining a concihator 3 certificate — Daya 
raui V Larutan 13 Bom L R 284 

The penod of two jears mentioned in this section ended on Monday 
the 8th August 1910 (the Act being passed on 7th August 1908 and the f 
7th of August 1910 being a Sunday) The fact that the Act was made 
applicable to Berar from the 28th August >908 would not extend the penod 
of two yean up to tSth August 1910 in the case of Berar The express 
words in the section arc within two years from the dati of th» parsing 
of this Act — Sonba v Moniruddm 9 N L R 49 

250 Appeal —The words whether 10 a Court of first instance or 
of appeal show that this section applies ^ a suit which is pending in the 
stage of appeal in an Appellate Court-— B117 Mohan v Ham Sarup, 2 Ind. 
Cas 632 

251 Pending — In a suit for sale on a mortgage instituted in 
1899 the High Court held that the sixty years rule of limitation under 
Art 147 of the Act of 1877 applied and the suit was not barred On 
appeal the Fnvy Council in August 1907 Kversed the deusion of the 
High Court and declared that Art 132 was the proper Article (see Vasu- 
deva V Srinivasa 30 Mad 426 PC) and the case was renutted to the 
Hegh Court to bo disposed oi so accordaace mtii sueb dedaratioa So 
remitted the case came before the High Court on the i6th August 1908 
alter the passing of the Limitation Act oi 1908 and the High Court 

that section 3 1 applied disposed of the suit in favour of the plauitiS 
defendant therefore appealed to the Pnvy Council and contended 
section 31 was no{ applicable 10 as much as the suit could not l 
be pending at the time of the passing of the Act of 1908, ^ 
judgment of the Pnvy Council remitting the case to the High ■ 
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thesuit Itwasheld.overrulingthecontention, that the suit was 'pending' 
at the time of the passing oi the Act of 1908, and therefore covered by 
section 31, and that the judgment of the Pnvy Counal remitting the 
case to the High Court did not end the suit nor finally determine it, but 
it was remitted for further procedure and enquiry on allegations of fact, 
and at the time of the passing of this Act that procedure was not con- 
cluded and the enquiry not entered upon , so that the smt was neither 
adjudged upon nor ready for judgment at the time of the passing of the 
Act of 1908 — Voiudtvav Sad<tgo/>d, 35 Mad 191 (P C) 

252 Revival of right — No right which had already become barred 
under the old Limitation Act was revived by the introduction of section 
31 (i) into the Apt of 1908 Where therefore a suit on a mortgage of 
1S63 was barred under the Acts of 1871 or 1S59 this section did not revive 
that right — /at Swg v Surja 35 All 167. Ram Dawar v Dhtrs», to A 
L J 538 

83 [Repealed by the Amending and Repealing Act XVII 
of 1914 ] 



THE FIRST SCHEDULE 


(‘“cc Section 3) 

FIRST pnisiov SUITS 

353 The penods of liraitattoQ presenbed in tins schedule are to be 
computed subject to the provisions contained in the body of the Act— 
Dkontssiir \ Roy Goodtr 2 Cal 336 (U B) 

If a suit falls under tuo Articles of the Limitation Act the one more 
general and the other more particular and speahe the latter Article will 
apply on the pnnaple Gtntralta tpeciahbts noiderogant (the special 
excludes the general) — Sharoop v Jogeuur 26 Cal 564 567 (F B) 
Madras Sttan Najt/dhon Co v Skaltmar IVorAs 42 Cal 83 (loS) Ven 
ka/asubba v ^^rtafie Sltaut Navigation Co 39 Mad i (12) Mangn v 
Dolkfn 35 Cal 693 Mumeipal Board V Goodall 36 All 482 See Note 6 
at p 3 antt 

Pari / —Thirty days 

Description of Suit Period of Time from which period 

lunitatioo. begins to run 

1 —To contest an Thirty When the notice of the 
award of the Board days award is delivered to 
of Revenue under the the plaintiff 

Waste Lands ( Claims ) 

\ct. XXIII of 1863 

Part II — Ninety days 

2 — For compensation for Ninety When the act or omis 

doing or for omitting days sion takes place 

to do an act alleged to 
be in pursuance of any 
enactment in force for 
the time being in 
British India 

354 Application of Article —This section apphes where the defendant 
professes to do an act horn fide in piirsnance of an enactment it does not 
apply where the defendant knoHS that he has not under a statute autho 
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nty to do a certain thing and yet knowingly and intentionally does that 
thing in contravention of the provisions of the Statute — Ranehordas v 
Muntctpal Commt^stoner 25 Bom 387 Mating Kyaw v Maubtn Mum 
ctpaliiy 3 Rang 268 4 Bur L J 139 AIR 1925 Rang 311 Theinten* 
tion of this Article is to meet those cases where the defendant docs an act 
injunous or possibly injunons to another under powers conferred or 
honestly believed to be conferred by some Vet of the Legislature It 
does not apply to a case where the damages arise not from the doing of the 
act or from the failure to do it but from doing it m an improper manner 
o it of malice and carelessness Such a case would be governed by Article 
3G — WalmUa v Raj Bahadur 16 O C an A suit for damages against 
a Municipality for malicious prosecution will be governed by this Article 
if the defendant Municipality has acted in the honest belief that it was 
empowered to institute the prosecution by ihc Municipal Act if at the time 
it instituted those prosecutions the defendant Municipality knew that 
it had no power to prosecute then the suit would be governed by Article 
23 — Maung Kyaw v Jlfuubiit Mumctpahly (supra) 

In order to enable a defendant to take advantage of the shorter period 
of limitation prescribed by this Article he must allege and shew that he 
had reasonable grounds (or justifying his action under the particular enact 
ment relied upon by him and not that ho arbitranly asserted or thought 
so He must have assumed to act m the honest excrase of a supposed 
statutory power— v Elhoi 124 P R t88i Narpat Rai v Sardar 
Knpal 63 P R 1S86 Punjab Coiton Press Co v Secretary 0/ State 4 
Lah 428 The reasonable tess of the belief is immatenal if he honestly 
believed m the existence of those grounds though it is an important element 
in determining the question of honesty— Cawesb v Ethott 160 P R 1883 
A person acting under statutory powers may erroneously exceed the 
powers given or inadequately discharge the duties imposed by the Statute 
yet if he acts bona fide in order to execute such powers or to discharge 
such duties he is to be considered as acting m pursuance of the Act 
and IS to be entitled to the protection conferred upon persons whilst so 
acting— Smi/b v Shaw 10 B & C 277 

This article is not intended to apply only to those cases in which the 
defendant at the fame of doing the act informs the other party in so many 
words that he is acting under such and such a provision of law The 
article being evidently intended to allow protection to persons doing acts 
m pursuance of some enactment in force it 13 suffiaent for them to show 
that in doing the act they were at the time under the honest bebef that 
their act was authorised by some Statute — Richard tValsoii v Muntctpal 
Cor/>orflfion of St nla 72 P R 1909 

This Article'iSyWide and general in its terms and must be read subject 
to the provisions of any specific Article 1 e it should not be applied where 
there is a more specific Artiide applicable to the case Thus it is not 
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Applicable to 1 suit against a Mnmapal Board for compensation for illegal 
or excessive distress such a smt would be more properly governed b> Art 
28 — ^TualC)pai Board v Goodall -6 All 48 

255 Compensation — For the meaning of this word <ee biote 303 
under Article 29 In the cases ated therein it has been pointed out that 
according to some High Courts the term ^mpensation should be applied 
to those cases in u htch the plaintiff does not claim onlv the spcci^c amount 
realised by the defendant but a much larger sum b> way of damages 
to be assessed by the Court whereas according to some other Courts 
the word should be interpreted »n a much wider sense and would cover 
all cases whether the plaintiff asks only for a refund of the specific sum 
of money realised bj the defendant or for damages to be assessed b} the 
Court for the defendants wrongful act 

In RajPuiana ^falws Ratluay Stores v Apnere ^Tuntctpal Board 32 
All 491 the word was applied m the former sense and it was held that \ 
suit to reco\er the excess amount of dut^ realised b> the defendant Mum 
apality from the plaintiff (and not to recover any damages) was not a suit 
for compensation under this Article but would fall under Article 62 
This case was followed m ^^untctpal Board v Deohtiandan 36 All 333 
J»A L.J 932 23lad Cos 

336 Cases — \Vhere a certain Municipality asked the Magistrate 
to direct the removal of a hut under section 144 of the Cnmmal Procedure 
Code on the ground that it was dangerous and insanitary and the Magis 
trate after a full inquiry on the spot passed an order for demolition it was 
held that a suit for compensation for damage caused by the order of the 
Magistrate purporting to be under see (44 Cnmmal Procedure Code fell 
under this Article-»/fun v Surrndea 18 Ind Cas 84 (Cal ) 

A suit for damage^agamst a Municipality for an alleged omission to 
repair a road quickly add for closing the road at both ends whichm;ured 
the business of the plaintiff is governed by this Article — Afunieipat Board 
v Behan i-ol 24 A L J 682 AIR 1926 AU 338 oS Ind Cas 1030 
In execution of a simple money decree certain immoveable property 
belonging to the plaintiff was advertised for sale On the date fixed 
for sale the ainin came to self the property Before the sale the plaintiff 
tendered tl e decretal amount to the a ntn but the latter w rongfully refused 
to accept the money and went on with the sale The sale was subsequently 
set aside on plaintiff s application under O XXI r $9 C P Code The 
plaintiff brought this action for damages against the amin ig months 
after the date of sale It « as held that the suit fell under Article 2 (and not 
36) because the whole foundation of the plaintiff s claim was the alleged 
omission by the defendant to perform a duty imposed by the C p fode 
I e the omission to accept the decretal amount and stop the sale The 
suit was therefore barred— A/ hAuC Luf v Copal Sarup 41 Alf 219 16 A 
L J 1017 48 Ind Cas 813 
L IS 
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UTiere bncks were Avrongfully seized and used by a Muniapal Com' 
mittee, but not in the exorcise of any powers conferred upon them by 
the Municipal Act, a suit to recover the value thereof need not be brought 
within three months — HarbhngitaH v Hassait, 79 P R 1884 

*57 Any enactment m force; — It not enough for the defendant 
pleading the Article in bar of a suit to assert that he honestly believed 
that the Act m pursuance of which the alleged acts were committed, 
was in force He must show that the Act was actually in force at the 
time and place of the acts complained of— ya* Ram v Curmuhh, 105 
P. R 1886 

258 Starting point oi limitation — I! the damage results to the 
plaintiS's estate not immediately but after the lapse of some months 
after the acts of the defendant the accrual of the cause of action is post* 
poned under section 24 until such time as the damage occurs, in such a 
case the plamtifis suit must be brought within 90 days from the time 
when damage accrued to the plaintiff from the defendant s acts — ItnharS 
Walsou V MuHtetpal Corporalton, 72 P R 1909 The Unnttius a qtiO 
in calculating limitation ts the date of the damage and not the date of 
construction of the work which caused the damage — Gollon Prest 
Co V Secretary 0/ State, 4 Lah 418 <450) and 4 Lali 432 

Pari III — Stx months 

3— Under tlie Specific Rc- Six Wien the dispossession 
lief Act. 1877, section months occurs 
g, to recover possession 
of immoveable pro- 
perty. 

259 Section 9 of the Spcnhc Relief \ct contemplates summary suits 
to recover possession, independently of any question of Me , if a question 
of titla IS raised, the suit will not fall under section 9 — liatmsam* v Paramaii, 
25 Alad 448 , and will not be governed by this Article 

Therefore, a summary suit to recover possessioa independently of 
the question of title must be brought witlun six months from the date 
of dispossession — Grant y Bunshee.xsW R 38 If the plaintifi comes 
in after six months, he can succeed only on proof of some title — Nand 
K%shore v Shea Dyat, ii W R i(>S 

Where a non-occupancy raiyat has been dispossessed of his holding 
by his landlord otherwise than m execution of a decree, a suit by the 
raiyat to recover possession by estabhshment of his Me is not a suit under 
section 9 of the Specific Relief Act . consequently Article 2 cannot apply 
buteither Art leoor 142 — Ta>ntzuddtn v AshrubAlt, 31 Cal. 647 (F. B.) 
(oscrrulingB/mgaiianv Luton At andal, jC W N. 218) 
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^ — Under the Employ- Si\ When the wages, lure or 
ers and Workmen months price of work claimed 
(Disputes) Act, IX of accrue or accrues due. 

1S60, section I 


Part IV— One 

5 — Under the summary One 
procedure referred to year 
in section raS (2) (/) 
of the Code of Civil 
Procedure, 190S, where 
the provision of such 
summary procedure 
does not exclude the 
ordinary procedure tn 
such suits, and under 0 
XXXVll of the said 
Code 

Chaoje ~Tbe italiosed words have been added in Article j and 
the penod of lunitahon has been extended from six months to one >ear 
the Indian Limitation Amendment Act XXX 0/ 1925 The reasons 
have been thus stated 'Article $ of the First Schedule to the Indian 
Limitatioa Act r9o8 (IX of 1908) provides a penod of limitation of six 
months for a suit under the summary procedure referred to in section 
T2S (2) (/) from the date on which the debt or liquidated demand becomes 
payable or when the property becomes recoverable As the Article stood 
in the Act of 1877. it referred to smts on negotiable instruments under 
Ch 39 of the Code of Civil Procedure of 1882 In the Code of 1908 powers 
were given in section laS (2} {/) to High Courts to extend the summary 
procedure, and a reference to that sectum was substituted for Chapter 
39 of the Civil Procedure Code, when the Limitation Act was consolidated 
in 1908 The fact that the provisions of chapter 39 of the Code were 
also retained in Order 37 of the new Code of Cml Procedure seems to 
have been ovcilookcd Accordingly if Article 3 is stnctly construed, it 
applies now only to suits under the summary procedure made by rules under 
sec 1 28 (2) (/) of the Code since the Code was enacted The Bill proposes 
to make the intention clear, and to make a similar consequential change 
in \rticle 159 of the same Schedule The Bill further proposes to extend 
the penod of limitation now fixed lo Article 5 for suits to which the sum* 
mary procedure applies from six months to one year, as the existing penod 


When the debt or liquidated 
demand becomes payable 
or when the property be- 
comes recoverable 
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has been represented to be too short — Statement of Objects and Reasons 
(Gazette of India 1925 Part V pj^e i8i) 

This amendment has been made as a result of the recommendation 
made bi the Civil Justice Comnuttce See the Civi! Justice Committee 
Report pp 489 490 

This amendment overrules Rabttidra v Abdul Ahad 52 CaJ 954 29 
C W N 589 AIR i925Cal 782 88 Ind Cas 400 in which it was held 
that suits under O 37 C P Code were not governed by Article 5 

6 — ^Upon a Statute Act, One When the penalty or for 
Regulation or Bye law year feiture is incurred 

for a penalty or forfei- 
ture 

-60 A suit for the recovery of a fine imposed under the terms of a 
contract or agreement is a suit based on contract and is governed not by 
Article 6 but by Article 68 or 115 — Prtstdent 0/ Taluk Board v Lakshnt 
narayana 31 Mad 54 see also Mert Lai v Mnhliia 3 P R 1875 

A suit for recovery of profession tax under the Towns Improvement 
Act (til of Z871) IS not governed by this Article the same not being a 
penalty or forfeiture-^PrernirNf of Muntctfal Conitmsston v Padmara u 
3 Mad 134 

This section ipphes to a suit for penalty under a Statute Act etc 
a penalty m a band does not fall under this Article 

This section applies to pecumary penalties and forfeitures therefore 
a suit lot possession of immoveable properly to which the plaintifi is eo 
titled by reason of any forfeiture or breach of contract is not governed by 
this Article but by Article 143 

A clause in a lease from the Government entitling the plaintiffs to 
certain grazing fees and authorising them to impound and levy an extra 
fee in the case of cattle grazed without permission is a byelaw within 
the meaning of this Article — Men Lai v Mtihhla 3 P R 1875 

7 — For the wages of a One When the wages accrue due 
household servant, year 

artisan or labourer 
not provided for _ 
thisschedule, Article4 

261 Scope — This article is applicable only to a suit for wages brought 
by a servant against the master and not to a suit brought by one servant 
against a supenor servant who has drawn the wages of the whole estab- 
lishment from the master and has faded to pay therefrom the portion due 
to the plainbff — Siva Ramv Turnbull 4 M H C R 43 Abhaya Charan 
V Haro Chandra 13 W R 150 
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262. Wages — The terra wages is confined to Uie eamiogs of labourers 
and artisans and the utird salary is used for pa> meat of ser\ ants of a 
higher class — Gordon v /etiniKgs. (18S2) 9 Q B D 45 A suit by a painter 
for the pnee when there is an agreement to pay a certain pnee for the 
whole worL done upon deh\ery and acceptance, is not a suit for wages 
under this article — -t'lroiaiiii v Styambabay, 3 M H C R 6 ‘ 

263 Household servant — ^This section does not apply to all servants, 
but only kousehoii sersants A huardar in Oudh ts not shch a servant 
— GkasiRaniv (/ina OoH, 26 O C 337, 9 n LJ 348 A cooL is a domestic 
servant, although he may be an expert in cooking , and a suit for wages 
brought by him is governed by this. Article — Kuppu Itao v Natasur. 3 
L W 733, 38 Ind Cas 956 

A wet nurse is not a domestic servant and a suit by her to recover 
her wages falls under Art io3 — Mokan v Jumiral, 10 A L J 395 

A weighman employed to do work in a shop is not a household servant 
nor an artisan nor a labourer — Mulsaddt v Bkagwan, 48 All 164, 33 A. 
L. J 1059 {ated below) 

A pettoQ whose duties are to sweep and clean a temple, provide flowers 
lor daily worship and garlands for the idol is not a household servant— 
Bkavalhradon v Rama, 7 Mad 99. Daradwaja v -IrunafhaJa, 41 Mad 
528 , nor u one so whose duty u to instruct in fencing and wrestling— 
fylwan V Jenaka, 8 H C R 87 

Where a servant is appointed on a fixed monthly salary, the limitation 
commences from the end of each month and not from the date of the 
dismisaalof the servant— ifdfi Churn v Mahomed Saleent, 6 W R Civ. 
Kef 33 

264. Artisan — A mecbamcal engineer is not an artisan within the 
meaning of this Article The word 'artisan m this Article means a mcchamc 
or a workman who has acquired some manual skill, and docs not mean 
persons undertaking higher classes of work which involve responsibility 
and intellectual training A suit by an engineer for wages would be 
governed by Article soa—Navesimal v Adangaldas, 12S L R 140 

265, Labourer —A workman or labourer is one who enters into 
a contract to craply his personal services awl to receive payment for that 
in wages — Rtley v Ward, 2 Cxcb 59 A labourer is a man who digs and 
does other work of that kind with his hands But a carpenter is not a 
labourer because though he works with his hand, his work requires skill and 
training— V London General Ontnibus Co (1834*) 13 Q B D 832 
A labourer is a servant m husbandry or manufacture not living sntra 
inaeuta, who labours in a toilsome occupation and docs work that requires 
httle skill, as distinguished irom an artisan (Bouvier s Law Dictionary, Vol 
2, p 1819). A person who is a contractor or sub contractor and jvho engages 
to get work done but does not engage m any work himself is not a workman 
or labourer — Gilby v Subbu Ptllat, 7 Mad. too A man who agrees, m 
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consideration of the use of the land and ^ share of the produce for the 
season, to provide seed and labour and cany on the cultivation of the land 
IS not a labourer — Andt Konan v Venkata 2 H C K 387 

A ucigbman employed to ^vorlc at a shop cannot be treated as a mere 
labourer employed to do tash work, that is to hold the scales and weigh 
goods in a shop for a monthly salary He can be asked to do other work 
of the shop when f re? He has to count and add up and calculate the pnee 
on the total quantity weighed and his work cannot therefore be treated as 
purely manual labour He may be regarded as a shopkeepers assistant 
and Article 102 applies to a suit by him to recciie bis dues from the shop 
keeper — Mulsaddi v Bhagwan, All 164 23 A L J 103O AIR 1926 


All 172 



8 — 1 or the price of food 

One 

When the fpod or drink js 

or drink sold by the 
keeper of a hotel, 
tavern or lodging 
house. 

year 

delivered. 

9 —For the price of 

One 

When the price becomes 

lodging. 

year 

payable 

10 —To enforce a right of 

One 

When the purchaser takes 

pre emption, whether 

year 

under the sale, sought to 

the right is founded 


be impeached, physical 

on law or general 


possession of tlic whole of 

usage, or on special 


the property sold or, 

contract 


where the subject of the 
sale docs not admit of 
physical possession, when 
the instrument of sale is 
registered 


266 Scope — In certain earlier Allahabad cases it ivas held that 
the sale referred to in this Article was a sale ab tnUto 1 e , an abs lute sale 
having immediate etfect and operation and that this Article did not apply 
to a mortgage by conditio lal sale which became a sale only on foreclosure 
A suit for pre emptionin the latter class of sale was held to be governed 
by Article 120 See Nath Protad v Bam Pallan 4 All 218 iJusiA Lal 
V Gajraj 4 All 414 and Asth Ah v Matkurakunda 3 AH 187 But this 
view has been disapproved of m the FuU Bench caicolBalul Begum v 
^fansui’ 4li 20 All 315 and should not be taken as correct Tlus section 
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therefore applies to a suit for pie emption when a mortgage by conditional 
sale IS transformed into au absolute sale upon foreclosure 

267 Pre-emption — The right to pre emption anses when the sale 
becomes complete i e when there is an entire cessation of right on the 
part of the sender — fiui&sAti v Tofer, -o W K 216 Therefore no nght 
of pre-emption can arise on a mer^ conditional sale or mortgage so long 
as the nght of redemption remains with the mortgagor — Goordyed v Rajah 
Tcknaraiu, 2 W R 213 

Thenord pre-emption' in this Article refers only to those cases in which 
the sender has actually purckaud the property and not to those cases 
where the intending purchaser has itol yef contpletsd his purchase because 
the third column of this Article does not provide a starting point of Izmita 
Uon for a case in which the sale has not taken place Wliere the intending 
purchaser has only intended or contracted to purchase the property, a suit 
for pre-empbon (t e , to enforce the plambS s claim to purcliase) is governed 
by Aiticie 120, and the nght to sue accrues under that Article when the 
plaiabS first became aw are that the vendor did not intend to sell the land 
tohuo— Aaiv fi'tdaAd/t, 65 Ind Cas 959. A I R 1922 Nag 14 

Where a property has been mortgaged by conditional sale and the mqrt 
gasO has been foreclosed, the nght of pre emption anses on the expiry of the 
penod of grace, if the case is governed by Regulabon XVII of i 8 oG->-. 4 fi 
Albas V Kalka Prasad, 14 AU 405 F B (over ruling Prag Chanbey v 
Bhajan, 4 All 291, Rasik Lai v Cajraj, 4 All 414 and (Jdxt v Paiaralk, 
8 All 54) , Datul V Mansur, 20 All 315 (F B) Sec also Suha Ssngh 
V Mahabir Stfigh, 39 All 544 In cases governed by tlic Transfer of pro* 
perty Act. the nght of pre emption arises when the mortgagee obtains an 
order absolute under scebon 87 of that Act (—0 34, rule 3, C P Code of 
1908 ) — Rahani llahs v Gkastla, 20 All 375 

When a document was really a deed of sale but was therein called 
a hiba-M-ewat, it was held to be an lostrumeot of sale within the mean- 
ing of this Arbcle — IVilayalv hatain, 3 Ixul Cas 590 

A perpetual lease is not a sale , and a suit to enforce a nght of pre 
emption (or pre lease) in respect of such lease does not fall under this 
Article but under Arbcle 120 — MulUal v Htranaiid, I9 A L J 442 , 
Gopal V. Lachmt, A I R 1926 All 549 95 Ind Cas 138 * 

The vendee of a house covenanted to give the vendor and lus heirs the 
first option to purchase the house at a certain price, if he were to sell the 
house at any time In a siut to enforce this cov enant it was held that it 
was not a suit to enforce a nght of pre empUon, but one for speafic perfor- 
mance (Art 113 ) — Khtmehandv Mohan, So Ind Cas 962 (Nag) 

2d8. Physical possession — ^An undivided share of Zemmdan mahal 
is not capable of phjsical possession the word physical possession’ lu this 
Arbcle means personal and immediate possession, regard being had to 
the foiro m which the property may exist at the time of the sale . the 
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period of limitation therefore for a smt to enforce pre emption m respect 
of such share must be computed from the date of the registration of 
the sale deed — Balul v Mansur 24 All 17 {P C ) affirming 20 All 315 
(F B) Unkarv IJarain 4 All 24 Bkolt V Imam 4 All 179 Ihe 
constructive possession by receipt of rents from the tenants is not 
physical possession within the meaning of this Article — Balul v Mansur 
20 All 315 (F B) 

A property consisting of a share in a joint estate is not capable of 
physical possession for unbi a partition takes place no one has a 
definite share which he can call his own — Lahra v Bhagat 63 P R 1918 
Sokattv Htmmal 61 P R 1885 Maluk Stighv Muhammad 65 P R 
1889 Kamv Fazl 10 P R 1881 Jowala Smgh v Tekchand 23 P R 
1S82 Sardar Ah v Fa I 69 Ind Cas 895 (Lah) 

Property (e g house shop or agriculture land) which is m the possession 
of tenants is not capable of immediate and personal possession at the date 
of sale and therefore limitation commences from the registration of the 
sale deed — Paiiiia Lai v Bhagoandas 16 P R 1902 Shartf Hussain v 
Miifianuuad Vusw/ 88 P R 1905 Gatkrx v /ainfi 73 P R 1885 
Caiiga Ra 11 v Sardaia 60 P W R 1916 Caxu'ii v Jpti Prosad 73 Ind 
Cas 003 A I R 19 4 Lah 302 Parlab Singh v Gulab z6 P L R 780 
The words capable of physical possession must be construed with reference 
to the tune of sale and has nothing to do with the question whether phy sical 
possession is easy of attainment or otherwise or with the nature of the 
obstruction to the taking of such possession Therefore property held 
by a tenant at will or a tenant bysufleraocc cannot be said to be m the 
physical possession of the vendee although it is easy to take possession 
from the tenant — Ghutam Mustafa v Sahabuddut 49 P R 1908 (F B) 
And hence when the subject of sale is in the possession of tenants itmustbe 
held to be property which is not capable of physical possession at the date 
of sale and it is immaterial that the property afterwards became capable 
of physical possession — CaMuni v Joti Prasad (supra) 

If the property admits cd physical possession the period of limitation 
will commence to run only when the physical possession is actually taken 
whether the possession is taken at the tunc of the sale or at sonic time 
later* The above rule (viz that the words physical possession must be 
construed with reference to the date of the sale) must be apphed only to 
property such as an undivided share in a mahal w hicli is by its nature not 
capable of physical possession and cannot be applied to houses and shops 
over which physical possession is always possible and practicable There 
fore where a house was sold in 1921 but was in the possession of a tres 
passer at the tune of sale and the vendee had to sue him in ejectment and 
obtained possession tn execution of the decree m the ejectment suit in 192 
the period of limitation in respect of a suit for pre emption of the house 
commenced to run when the vendee obtained actual possession in 1922 
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by virtue of the decree in the ejectment suit, and not when the salc.deed 
was registered in 1921 — Jagamayav Tulsa, 4& AH 12, 23 A L J 885 
A. I H 1926 All 70, 89 Ind Cas 444 

An etjuity of redemption is not cajiaUc of physical possession therefore, 
on a sale of the mortgagors equity of redemption to the mortgagee in 
possession, the pre-emptor s cause of action anscs on the date of the regis 
tration of the sale^decd — SAiaiu Saudar v 9 AH 234 , Bhawant 

V Allar. 68 P K 1884 Ga/farkkan v Solar, 160 P R 1889 The word 
‘possession* means possession as purchaser and not in some other capacity 
as mortgagee, lessee etc therefore, where a mortgagee in possession pur- 
chases the mortgaged property he obtains physical possession within the 
meaning of this section when the sale to him is actually completed (> e 
when the sale deed IS registered) as then his possession wbtchwasprevious- 
ly that of a mortgagee becomes that of an owner — Lachiin v Sheoamber, 
2 All 409 

'Physical possession means immedsale physical possession , therefore 
where a certain zemindary property in the possession of morgagees is sold 
to the sendee subject to the mortgage, it is not capable of immediate 
physical possession at the time of sale . limitation for a pre emption suit 
runs from the date of registration of the sale deed, and uot from the date 
when the vendee subsequently takes possession from the mortgagees 
—Sarendra v Walt Muhammad, 28 Ind Cas 208, 2 O L J Z09 , Ttkaya 
Ram V Dharam Chaiid, 45 P R 1693 , Vtswanaihan v Lthirajutu, 43 M 
L J. 389 

Where the property, at the date of sale, is in the possession of the 
holder of a particular or mtermediatc estate e g an usufructuary mort- 
gagee or a tenant for a tunc, the property is not capable of immediate 
physical possession by the purchaser — Jatram v Sitaram, 16 N L R 
.37(F 

Where the whole of the property is not capable of physical possession 
at tlie time of sale, the period of limitation commences from the date of 
registration of the sole-deed — Umar Baksh v Cboghatta, 136 P R. 1882. 
The words 'takes physical possession’ must be construed as meaning 'takes 
physical possession ot the whole land* , where the vendee takes possession 
of the different portions of the property at different penods, time runs 
from the last date, when he obtams possession of the whole of the property 
,—Dewa V, Dxa Ram, 98 P R. 1876 

Symbolical possession is not tantamount to physical possession Acku 

tananda v Dtki Bibi, 1 Pat 578 (581), AIR 1922 Pat Ooi, 4 P. L T 

Where the projierty, which was the subject matter of sale, consisted of 
fractional sliarcs of zemindarics situate m several different hhalas, it 

held that the pioperty was not capable of physical possession U 

Deg V. Mukhlar, 17 A L J. 269, 
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When the property is not capable of physical possession limitation 
runs from tb registratio oi the sale deed and not from any subsequent 
date on which the parties have by mutua consent rectified the wrong 
description given in the sale deed of the property sold — Ga ga Haii v 
Sardara loib I W It 6o Thu where at the time of mutation the 
parties to the sale deed agreed that the hhasra lumbers difiercnt from 
those enteiedin the deed nutnbets were %nte ded to be sold and mutation 
was accordingly effected the starting point of limitation was the date of 
registration of the sale deed and not the date oi the mutation — Ibid Kali 
Sha kar v Raghubtr g Ind Cas 309 (All ) 

269 Registered sale deed — A sale certificate granted under sec 
31G C F Code (1882] IS not an instrument of sale for the purposes of 
this Article as it does not apply to a sale in execution of a decree even 
if It be so regarded still a copy of the cerbficatc forivarded to the regis 
tenng officer m accordance w-itb sec 89 of the Registration Act and duly 
fled in the register of non testamentary documents relating to immoveable 
property prescribed in sec 31 of the Act is not a registered document 
within the meaning of this Article— 5 i gh v Dropodt 142 P R 
1908 

It IS immaterial (or the purposes of this \rticle whether the registra 
tion was effected with or without the consent of the vendor In either 
case the starting point of limitation 1$ the date of registration— la 
Singh V Duni Ckand Gs Ind Cas 797 (Lahore) 

Date of regtsiraiio t —Limitation (or a suit for pro cmption depending 
on registration begins from the date when the certificate required by 
section 60 of the Registration Act is signed and dated by the registering 
officer on the document and not from the date on which the document is 
picscnted for registration nor from the date when Uic registcnng officer 
signs under sec 59 the endorsements made under sections 52 and 58 of the 
Act embodying admission of execution — Kar i v Fa^l 10 P R 1S81 
Bhaiijaii Ram v Gopal Ran 92 P R 1906 

The sale deed was registered at C on 6th October 1921 Only a very 
small portion of the property sold was situated in G The rest of the 
property was situated in B After registration at G the registration office 
at B was informed of the registration and an entry was made by the Sub< 
Registrar of B in his register on the 24th November 1921 Held that 
limitation began to run from 6th October wfucli was the date of registration 
and not from 24th November 1921 on which a mere entry was made in the 
register of B — Skcopijai v hlatgu .3 A L J 104 AIR 1925 All 
324 8G Ind Cas 130 

270 Possession by vendee or pre emptor before sale — Where prior 
to tlio execution and registration of the sale deed actual possession of 
land was taken by one of the vendees under a convenient arrangement 
limitation for the purpose of the pre emption suit ran from the date of 
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the actual sale (> e , execution of tbo sale-Uccd) . and the prior posses- 
sion of one of the \cndccs must m law bo referred to the subsequent deed 
of sale — Ra»t PeJra v Rup AW. So I* U roiS Where the pre-emptor 
bad already been ui pu^scssioa of the land (origmally under an agreement 
and afterwards ai a trespasser) and then? was no registered deed of sate, 
a suit fur pre-emption was hek) to be sovcrnod by Article fao and not by 
this Article — I’ilayudiaii v ChtHi* VtlayUdkan, 40 M L J. 443, 62 Ind 
Cas 27 

Id the Punjab, if there is no repstcred deed of sale, and pbjsical posses- 
sion IS not giien because the sendee bad already been m possession of the 
property, but there is mutation of names, the suit for pre cmption is not 
governed by Article 10 or 120, but by the Punjab Pro cration Act (sec, 
30) and time runs from the date of mutation — Tola Ram v Loniidra Ram, 
i Lab. rot 

ijx. Where Article does not apply — 'Vlicre the subject of sale is 
not capable of phj-sical possession and tlicre is no registered deed of sale, 
a suit for pre cmptioo u governed by Art 120, and not by this Article. 
Thus, a suit to enforce a right of pre-emption against a morigagea by 
MadiUooal sale who has torccloacd is governed by Art uo. when the pro- 
perty sought to be pre empted is a share in an undivided remindan mahal, 
and there 18 no registered d'ed of safe Oatul't l/o»ijur, 20 All 0 ), 

alfirmed ou appeal to the Pnwy Counal in v l/anrur, 24 AH 17, 
.ill Cauhar v Jawaiiir, 30 P It 1^02 

Where the property does not admit of physical possession, aitj bung 
under rupees one hundred m value » conveyed by an unregistered iiutru- 
ment, this article does not apply Sec Whitley Stokes’ ingh InJtait 
Codet, Vol ll, p 077 Where the purchaser lias obtained only symbolical 
poa!.es&ioii but no physical possession, and there is no registered deed 0/ 
safe, the property having been sold 11 CNCCuUoa of a decree, tins Article 
does not apply — Achiftananda v P»*i Bibi. i Pat 578 (581) 

.A suit by one pre eioptor against anotlicr for the determination of the 
question as to whether the plaintiff or the defendant has the better nght 

to pre empt the property, » not governed by this Article but by Art jso 

Ourga V lltudcf. 7 All 167 , Uaht v \fHhainmad Rob Nawis Khan. 
80 F R 1912 . Ram Ptrshad v Canga DtUl, »o P K 1903 , Mulsadda v 
Ifamira, Up K 187J This Article appUcs to a suit by the pre tmptor 
against the vendee A suit agiuust a transferee of the vcudce falls under 
Article 120 and not under this Article— /(araoidad v ,|/i MuhaiwnaJ, 
31 P. R 1913 (F li] 

372. Right not extinguished— Defence of pre-emption . — ^A suit 
by a pre emptor is not a suit for possession of property in respect of which 
he has the nght ol prt einption. and therefore, the right i» not estinguished 
by operaCiuu of section 28 Cuoscqucntly, a defendant may plead his n'-ht 
of pre eniption by way of defence, thoughasuit by hua to eoforco such n^htf 

V 
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would then be time barred — Kankarant KuUt v UlhoUt, 13 Mad 490 j 
Krishna Menon V Kesauan so Mad 305 CoatTa,^Vtswanalha)t v. Kthira- 
julu, 43 M L J 380 v Chtnnau Asari, 24 Mad 449 

II — By a person, against One The date of the order, 
whom any of the fol- year 
lowing orders has been 
made, to establish the 
nglit which he claims 
to the property com- 
prised in the order 

(1) Order under the Code 
of Civil Procedure, 

1908 on a claim pre 
ferred to, or an objec- 
tion made to the 
attachment of, pro- 
perty attached in exe 
cution of a decree , 

(2) Order under section 
28 of the Presidency 
Small Cause Courts 
Act, 1882 

This Article and the one foilomng correspond to Art ii of tjie Act 
of 1877 The old Article ran thus. — ‘By a person against whom an 
order is passed under section 280 281, 282 or 335 of the Code of Civil 
Procedure, to establish bis nght to, or to the present possession of, the 
property compnsed in the order — One year — The date of the order " 

273 Scope of Artide — Tins Article is wider in its scope than the 
corresponding Article of the old Act A suit contemplated by Article 
1 1 of the old Act was a suit by a person agaiast whom an order was passed 
under secs 280— 282 of the C P Code 1882 (O XXI, rr. ^ — 62 of the 
nciv Code) But Article ii of the new Act speaks of suit by aperson against 
whom an "order on a claim or objection'' was passed, r e any order passed 
in claim proceedings, and is not restricted to an ofder passed under O 
XXI, rr 60 — 62 of the Code Therefore, where upon attachment of the 
properties of the judgment debtor, a simple mortgagee of the judgment- 
debtor preferred a petition praying that the properties should be desenbed 
in the sale proclamation as being sulqect to the simple mortgage in favour 
of the pebtioner, and the petition being dismissed, he brought a regular 
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suit to enforce hts mortgage more than one jear after the order of dismissal 
It was held that although the objection did not purport to be put m under 
rule 5S, and the order of dismissal was not under rules 60 6; still it was an 
*'ordcr on an objeebon” and therefore one contemplated by this Article , 
and the suit by the mortgagee to enforce hu mortgage against the execu* 
tion purchasers and their representatives brought more than a >ear after 
the order of dismissal is barred by this Article— LailsAumaiidn v Parastvaii, 
37 M L. J 159 1'e/u Padayacht v Atumugam 38 M L J 397 
Chitty \ Paianxappei 45 Mad 00 41 M L J 594 70 Ind Cas 432 Con- 
tra— fidxeiA % Dainoo 41 Bom 64 (decided under the old Act) in which 
under exactly similar circumstances it was held that the suit did not fall 
under this Arbcle 

A property mortgaged to A was attached and brought to sale by exe> 
cubon by the defendant and after the sale had taken place A preferred 
a claim petition that the sale proceeds should be kept in Court deposit 
to saUsfy his mortgage and not be paid over to the defendant The Court 
dismissed the application holding that as the sale had taken place, it had 
no jurisdiction to hear the petition In a suit by the plaintiff to enforce 
his mortgage and recover the mortgage money from the defendant it was 
held that the suit did not fall under Article ti but was governed by Arbcle 
132, because ID this case there was no ‘order on a claim or objection ‘within 
the meaning of Art 1 1 The claim was preferred after the sale had already 
taken place, so that the proceeding was not one under O 2 1 and the Court 
had dismissed the claim on the ground that it had no junsdiction to hearit 
— Abdul Kadtr V Somasundaram 43 M L J 467 70 lod Cas 648 AIR 
1923 Mad 7<j (disbnguishmg 41 Mad 98$ F B 37 ^f L J 159 and 38 
M L J 397) 

This Arbcle applies, even though there had been >10 attachment in the 
execution proceedings Thus, in execution of a money decree the Court 
had ordered the attachment of the property of the judgment debtor, but \ 
no attachment was actually made, and it is cunous that neither the Court 
nor the parties were aware of (be absence of the attachment The sale* 
proclamation was duly issued, and a mortgagee of the judgment-debtor 
preferred a claim petibon that the sale should be subject to his mortgage 
The claim having been dismissed, he brought a suit for sale on lus mortgage, 
more than one jear after the date of dismissal, and contended that the 
claim proceedings being illegal lor absence of attachment the order of 
dismissal of bis claim was a nullity and was not required to be displaced 
by a suit under Article ii Held that it was the fault of the mortgagee 
himself not to have satisfied himself by enquiry as to whether there had 
been an attachment . that the attachment not being essential to the juris- 
diction of the Court, its absence was at most an irregularity , that whetl 
or not there has been an attachment, if claimants subject the ments of 1 
claims to the Court (or invesbgabon. any order passed against i 
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relief prayed for m the suit {vtz a declaration) does not take the case out 
of this Article, as this Article is applicable to all cases in which the raam 
relief [viz to estabish his nght to proceed against the property) asked for 
falls withm its scope — Venkattswarav Somasundaram, 1918 M W N 244. 

Upon attachment of a property, the claimant preferred a claim that 
he was in possession of the property under a mokaran lease granted by the 
judgment debtor This claim was allowed and the property was ordered 
to be sold subject to the mt^aran More than a year after this order, 
the decree holder who purchased at the execution sale, brought a suit 
for a declaration that the woAardn was fraudulent and benanit, and for 
possession and mesne profits Held that the order of sale being a judicial 
determination under sec 280 of the Civil Procedure Code, the present suit 
ought to have been brought within one year from the date of the order, and 
was barred under this Article — Rajaram v Raghuban$man 24 Cal 563 

A claimant whose objection is disallowed is bound to bring a suit within 
one year notwithstanding the fact that he retains his possession , andi f 
he fails to bring a suit, he will be liable to be evicted by the auction-pur- 
chaser — Radri v Muhammad i All 381 (F B) See also Khub v Ram 
Lochun 17 Cal 260 

A certain property being attached in execution, a mortgagee of the pro- 
perty objected to it on the ground that the Court should allow his mortgage 
to the extent of Hs 164 The Court allowed only Rs 64 It was held that 
the mortgagee was bound to establish his nght to the full amount within one 
year from the date of the order — Yathvant v Vtthoba, 12 Bom 231 

When in execution of a decree against a widow in respect of a mortgage 
executed by her, the property was attached, and the reversioner’s objection 
to the attachment of the property mortgaged by the widow was disallowed 
and he sued to have it declared that the mortgage was invalid as against his 
reversionary interest it was held that this Article applied and the suit 
was maintainable — Sant Ram v Ganga Ram 1904 P L R 122 But 
It should be noted that if the reversioner had brought no suit under this 
Article within one 3 ear, bis nght would not have been lost, because under 
Article m the reversioners nght to sue accrues only on the death of the 
wdow Dunng her life time, he is not bound to make any application for 
possession, and the fact that he has made an unsuccessful application 
for possession in the execution proceedings and has not sued under this 
Article, does not debar him from filing a regular suit after the widow's 
death — Tax v Ladu, 20 Bom 801 

Where, on the date of hcanng the claimant failed to produce evidence 
and wanted time but the Court refused to grant time and dismissed the 
claim petition, a suit to challenge the validity of the order of dismissal must 
be brought inthm one j car under this Article , if this is not done, the order 
would |become conclusive — Gokut v A/oAri 40 Alt , Rahun Bux 

v Abdul Kader. 32 Cal 537. 
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27s Parties to the suit — Judgmenl-Jetior — This Article does not 
apply to a suit b> a person nho nas not a party to the proceedings iti 
which the order sought to be set aside was made The judgment-debtor 
IS not neccssanl) a part) to the claim proceedings and unless he is a party 
to the proceedings an order passed therein is not conclusive against him 
Therefore a judgmet debtor v.bo is not a party to the claim proceedings 
IS not bound bj the one years rule of hmitation of this Article m respect 
of any suit ivhich he mnj bring for the purpose of establishing his right 
to the pr petty — /iiiiicfii v Upakki i Mad jot Kedar v Rakked 15 
Cal 674 Sadaya v Amirlhachatt 34 Mad 533 (•>34) Gurava \ Subba 
rayudu 13 Mad 366 

Claimants and decKe holders — This Article applies to suits not only 
by claimants but bj decree holders as well Where after investigation 
under sec '’80 of the Code the release of the property attached was 
ordered as against the decree holder he is limited to one year within which 
to sue for a declaration that the property is that of his j udgment debtor—' 
Sariharx v AmMa 15 Cal 321 (P C) Where the claim proceedings 
were deaded ex parti by reason of the decree bolder s non appoarance 
notwithstanding that he was given opportunity to appear and produce 
evidence and an order was made for the release of attachment after an 
investigation under section 280 it was held that there was an adjudica 
Uon as to the ments and a regular suit by the decree holder for esta 
blishing that the property was that of his judgment debtor must be 
brought within one year from the date of such order — Jtwani v Ifalhimal 
8 P R 1910 1 Ind Cas 895 

Assigiees —K person who is an assignee of the judgment creditor 
purchaser in court sale is bound by an order against the judgment creditor 
in the claim proceedings and a suit by him must be brought within the 
penodpiescnbedby thisArticle—Ramo/fiyaTV Pafaniappa ysMad 33 

Vn assignee from the claimant who has been successful in the claim 
proceedings m releasing the property from attachment must be made 
a party in a suit to set aside the order of release if it is intended to bind 
him by the result of the suit — Pratap Chaxdra v Sarat Cha idra 23 C W 
N 544 

276 Property — The word property includes a debt and other 
intangible property \Vheii a debt not secured by a negotiable instrument 
IS attached a cUitn can be preferred by a third party and investigated under 
sec 278 C P Code and an order disallowing the claim is subject to the ope 
ration of section 283 C P Code and Art ii of the Limitation Act The 
words possess and possession in the claim sections of the Code include 
constructive possession or possession in law of debts and other intangible 
property and are not restricted to properties which are capable of tangible 

or physical possession— C/»<fawharav Ramasamy 27 Mad 67 

277 Where Article does not apply — ^This Article does not apply 
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to a case %vherc subsequent to tbe order disallowing the claim, the decretal 
amount is paid off by the judgment-debtor and the allackineni released, so 
that the claimant's interests are not affected The reason is that as soon 
as the attacliment is removed, there is no longer an attachment or any 
other proceeding m execution in which the order disallowung the claim 
could operate to the prejudice of the claimant As soon as the attachment 
IS released, the parties arc restored to their statin quo ante The claimant 
m such a case need not bring a suit under this Article to establish his nght 
to have the property released or a suit under Article 13 to set aside the 
order passed in the claim proceedings , he can sue to recover possession on 
ground of title within 12 years — Kfamlal v }!athatat, 45 Bom 561 {565) , 
/(rtslma v Bipnt, 31 Cal 228 (231), Umesh V Rajbultubk, 8 Cal 279, 
/6ra^i»i&Aai v Kabulabhat 13 Bom 72 . Gopal v Bai Dtvalt, 18 Bora 
241 See also liaU Ram v Beihmajtt. 46 All 45 (47) Similarly, a claim 
preferred to the attachment of property was dismissed for default m igil. 
Nevertheless the decree holder took no further steps to bring the attached 
property to sale, and the execution proceedings were dismissed very soon 
afterwards for default, whereupon the attachment ceased In 1918 the 
decreeholder issued execution against the same lands and purchased them 
at the aucoon sale Thereupon the claimant brouglit the present title 
suit It was contended that the suit was barred under Article ii as it was 
not brought within one year after the order of dismissal of the claim case 
in 1911 Held that the object ot making a claim in execution being to 
remove the attachment, that object was gamed when the attachment was 
withdrawn, and if there existed no attachment or proceeding m execution 
on which the order m the claim case could take effect, the claimant was 
not bound to bring a suit complaining of the order of dismissal of the 
claim, within a year after the order of dismissal This Article did not apply 
and the present suit was not barred — Majiwiknnrrja v Nacharuddin, 51 
Cal 548,39 c L J 418, A 1 R 1924 Cal 744 Whether the decree is satis- 
fied or set aside or reversed, or whether the decretal amount is paid into 
Court under rule 55, or whether tbe attachment is voluntarily withdrawn 
by the decree-holder, or whether the order of attachment is discharged, m 
all these cases the same result follows, via the attachment of the property 
IS released and the parties are put back in the same position in which they 
were before the execution proceedings were lodged, and the claimant is not 
bound to institute a suit under rule 63 vntbm a year after his claim has been 
rejected, when thcobjectsought by him m making the claim has been attain- 
ed by the release of the property from attachment within the time limited 
by this Article — llnd. 

Where a mortgagee having attached the mortgaged property in execution 
of his decree, the property is released at the instance of a third party, the 
mortgagee is bound to bring a Suit within one year for establishing his 
nght to attach and sell the property in execution of his decree , but a suit 
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by him to establish Ins hen on the property and to bnng it to sale in exe 
cution of his decree alleging that the title set up by that third party is a 
fraudulent one may be brought even after one year as it is not a suit contem 
plated b} sec 283 C P Code and therefore docs not fall under this Article 
— Buksht V Sheo Perkash rj Cal 453 

Where a Court refuses to investigate the claim on the ground that 
the proper Court for its adjudication la a Court of a higher grade and 
dismisses the claim petition snch an order is not one under O 21 rule 63 
and need not be set aside by a suit brought uithin one yea.T—-La/tshmt 
AiiitnaJ V Kadttsau 41 Af L J 198 

A debt due to A from B was attached before judgment and A was there* 
after adjudged an insohcnt The attached debt was paid into Court and 
the Offiaal Receiver of As estate applied to the Court for payment of 
the money to turn and to the attaching creditor by virtue of sec 34 of the 
Provincial losohency Act (1907) The application was dismissed Mora 
than a > ear aftenvards the Official Receiver filed a suit to recover the money 
Held that at the time of attachment the Offiaal Receiver had no interest 
m the money within the meaning of O 21 rule 50 his application therefore 
was not a claim petition under rules 58 to 63 of Order 21 nor was it an 
application under any other pronsion of the C P Code but was a statutory 
claim under sec 34 of the Prov Insolvency Act Article ti therefore did 
not govern the present suit — Official Receiver v Veeraraghavan 43 Mad 
70 It should also be noted that Article 11 was inapplicable on the further 
ground that the Ofliaal Receiver s clam was made in proceedings before 
judgment and not in proceedings m execution of a deciee 

This section does not apply to a case where the claimant (who is a pur 
cliaser from the judgment debtor) having failed to set aside the attachment 
of the property claimed by him subsequently bnngs a suit not against the 
auction purchaser for the recovery of the property but against the judgment 
debtor for refund of the consideration nionej paid by him (claimant) for 
its purchase — Rati Rant v BerHmajtl 46 All 43 

Claim in attachment before judgnteni — This Article applies only to 
an order passed oji a claim or ol^ectioo made to the attachment of propertj 
afached in execution of a decree »t does not apply where the order is 
passed on a claim to properties sought to be attached before judgment 
Such an order on a claim (passed before execution) falls under O 38 rule 
8 and need not be set aside like an order under O 21 r 63 and the party 
against whom such an order is passed is not precluded from asserting 
his ngiits to the property in any otJior proceedings beither Art il nor 
krt 13 has any application to such an order — Ramanamnia v Kamaraj i 
4 1 ilad 23 (this case has been overruled by 4 1 Mad 849 on another point) 
But if the property is attached before judgment in a suit and is ordered 
to be sold in execution of the decree subsequently passed m the suit the 
property may be said to be attached m execution of the decree and a 
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suit to contest an order passed on a claim preferred in the execution pro 
ceedings falls under this Article — Arunachalam v Pertasamt 44 Mad 
002 (F B ) 70 Ind Cas 450 41 M L J 252 

On an attachment before judgment being ordered a claim petition uas 
put in but dismissed on the 28th Feb 1914 Subsequently the proceedings 
in which the attachment was obtained ended adversely to the sttachmg 
creditor in the Court of first instance on the 22nd January 1915 but was 
reversed on appeal m 1918 thereupon he again attached the property 
in 1921 Again an objection to the attachment was put in and being 
dismissed on the and Aug 1921 a suit was filed on the 3rd August 1921 
challenging the order Htld that the smt was not barred The attach 
ment before judgment was withdrawn upon the dismissal of the proceedings 
by the Court of first instance on the jind January 1915 and the reversal 
of the judgment of dismissal on appeal in 1918 did not operate to revive 
the attachment which had been cancelled in 1915 And therefore when 
m the execution proceedings of 1921 a fresh attachment was efiected the 
plaintiff had a right to prefer a fresh claim which was dismissed on 2nd 
August i92( and the penod of one year should be counted from this date 
and not from a8th February 1914 — Satlesh v Joy Chandra 87 Ind Cas 
756 AIR 1923 Cal ti47 

378 Starting point of limitation —The penod of limitation runs 
from the date of the order A suit by the claimant for declaration of his 
title to the property and for recovery of the value of the property where 
it has been sold pnor to the order on the claim petition is m time if brought 
within one year from the date of the order though after more than one i ear 
irom the date of the attachment and sale of the property— Basivi Reddt 
V Raniayya 40 Mad 733 Where there lias been an appeal against an or 
der passed on the claim petition lime runs from the date of the order 
passed on appeal The word order should be construed as meaning 
the only subsisting order m the case which is the appellate order when there 
has been an appeal — Venugopai v Venhalambbxak 39 Mad 1196 

A suit in respect of an adverse order passed under O 21 r 63 against a 
minor must be brought within one year alter attainiug majority If how* 
ever the guardian files a smt within one year of the order and that suit is 
dismissed it cannot extend the period of limitation for a suit by the minor 
— Subbta V Arunachela 80 Ind Cas 992 

iiA — By a person against One Tlic date of the order 

whom an order has year 
been made under the 
Code of Civil Proce 
dure, igoS, upon an 
application by the 
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holder of a decree for One The date of the order 
the possession of im year 
moveable property or 
by the purchaser of 
such property sold in 
execution of a decree, 
complaimng of -resist- 
ance or obstruction to 
the delivery of posses 
Sion thereof or upon 
an application by any 
person dispossessed of 
such property in the 
delivery of possession 
thereof to the decree 
holder or purchaser, to 
the right which he 
claims to the present 
possession of the pro 
perty comprised m the 
order 

In the Act of 1877 this Article wasmcludcd m Article 11 in the present 
Act It has been separated from that Article and framed more elaborately 
See the old \iticle uted under \rticle 11 ante 

279 Ap,I cation i i A tide — It has been held by the Patna High 
Court that the language of Article iiA is much more comprehensive than 
Article ir of the old Act that this Article is suflicienUy wide to cover 
cases in >«luch the order is passed wtihoul imeiltgaUan and there is no ]usti 
hcation for restncting the operation of this Article only to those cases 
where uivestigation has taken place Therefore where an apphcation 
under O XXI rule 100 has been dismissed (without investigation) on ac 
count of the applicant s failure to adduce evidence on the date of beanng, 
a suit for declaration of title falls under this Article— Satyid Rajiuddxn 
V Bindeshn Prasad 5 P L J 632 {655) 

But the Calcutta High Court is of opinion that although Article iiA 
of the Limitation Act does not refer to any section or rule of the Civil Pro 
cedure Code and is general in its terms still the order referred to m this 
Article must be an order under Order ai rule 103 of the C P Code That 
rule expressly refers to lules 98 99 and loi and these rales provide for 
xnvesligalion into a petition of objection The right of suit is given by rule 
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loj only when there is any order under rules 98, 99 and loi, and Article 
II A provides for limitation app^cable to such suits Article iiA therefore 
docs not apply where the petition of objection had been dismissed for 
default of appearance, without any investigation, for an order of dismissal 
of such petition without investigation is not contemplated by rules 98, 99 
and loi of the O 21 of the Code — Nttode Barani v Montndra 26 C W N 
853 35 C L J 537, AIR 1922 Cal 229, 63 Ind Cas 524 In this case 
the Judges further pointed out that although the language of O 2t, rule 
63 of the Code of 1908 has been altered from that of sec 283 of the Code 
of 18S2. the language of secs 332 and 335 of the old Code has been retained 
in O 21 rule 103 of the Code of 1908. and therefore although Article ii 
governs a case in which the claim petition had been dismissed for default of 
appearance (45 Cal 785), Article iiA cannot apply where the petition of 
objection made under rule 100 had been dismissed for default of appearance 
See also Sarat v Tartm. 34 Cal 491 and Kunj Behary v Kandhu Prasad. 
6 C L J 3O2 {both decided under the old Act) m which it was similarly 
held that this Article did not apply to a suit brought by the unsuccessful 
applicant whose application for possession had been dismissed for default 
of appearance See also t\fetruddtit v Rahtsa. 27 Mad 25 (under the eld 
Act) where this Article has been held to be inapplicable where the Court 
had yefused to tiwesiigale the matter of resistance 

It has been held in another Calcutta case (under tho old Act) that where 
the decree holder gets jiosscssion under the decree and is then dispossessed 
by reason of an order under sec 332 C P Code, a subsequent suit by him 
for recovery of possession is governed by Article 142 and not by this Artl* 
cle as it contemplates only an order passed under sec 335 C P Code — 
Matndt v Cora Chaiid, 16 C W N 971 

^Vhero a purchaser at an auction sale instituted proceedings under 
s 269 of tho Code of 1859 (O 21. r 103 of the present Code) against the 
defendant who resisted to his taking possession of the property, and the 
proceedings were dismissed on the ground that the property belonged to 
the defendant, a subsequent smt to esiablisk Ike itUe must be brought within 
one year under this Article — Dai Jainaa v Dai Ichha, 10 Bom 604 Un- 
der similar arcomstances a suit to recover possession must also be brought 
within a year after the order — Ganput Rai v f/nsaiKt. 19 A L J 53, 60 
Ind Cas 903 

A purchaser of a coparcener’s share at a'Court sale, having been obs- 
tructed, applied for removal of tlie obstruction and for possession and lus 
application was rejected More than a year after the order of rejection, 
he filed a smt praying that the order in the miscellaneous proceedings might 
be set aside and that a partthon might be directed, and that the whole of 
the plot of land which he purchased might be allotted to the share of his 
judgment debtor and that he might be placed in present possession of it 
[leld that the suit though in name a smt for partition was in substance 
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a suit for possession of that \en property under the self same nght put 
forward without avail in the misccllancons proceedings, and so it was a 
suit to establish his nght to the same property covered by the order, and 
having been brought more than a year after the date of the order in the 
miscellaneous proceedings which he asked to have set aside, it was barred 

Bhtmappa v Irappa io Bom 1^6 But the Madras High Court holds, 

under sinular circumstances that the suit for partition is not barred by the 
one years rule of Article nA because the claim for partition asked for 
m the suit IS different from the claim for declaration of his title to actual 
possession which was asked for in the miscellaneous proceedings The 
plaintiff in the present suit is exercising the equitable right of the coparcener 
whose share he has purchased to demand a partition at any time The 
Bombay case was distinguished on the ground that in Bombay even before 
partition the purchaser of the interest of one coparcener is a tenant in com- 
mon with the others, but m Madras tlie purchaser is not a tenant in-com- 
mon but has only an equity to enforce his rights by partition — Shanmugait 
V PaiicAo/i, 49 Mad 596, 50 M L J 681, A I K 1926 Mad G83, 95 Ind 
Cas 309 

If an execution purchaser asks to be put in actual possession when ho 
is not entitled to such possession, and his appbcation is dismissed under 
O \XI. r 99 of the C P Code, a suit for actual possession must be brought 
witbm one year under this Article— Ba/dro v Kanhaiya Lai, 16 H L R 
103 (P C ), 34 C \V N loot. 58 Ind Cas 21 

This section applies only to a suit to recover present possession If 
an objection under section 333 C P Code, preferred by a murtgagee of the 
property sold 111 execution is rejected, a suit by the objector to enforce 
Ais mortgage hen over the projf«rty docs not fall under this Article but 
under Article 133 Such a suit is not a suit to establish the plaintiff s nght 
to the property, but only to recover a debt which is owing to him and as 
sccunty for which he has got a charge upon the property — Bhsku v Shujat 
Ah, 29 Cal 33 (29) 

This section applies to a suit by a person who has been disturbed in Ais 
possession by reason of the auction purchaser taking possession of the 
property If his possession has not been disturbed, and the auction purcha 
ser has obtained only a symibohcal possession of the property, he is not re- 
quired to make an application under O XXI rule 100 asking for possession 
of the projicrty, when as a matter of fact he remains lu possession thereof, 
and on the dismissal oi apphcatioa, totmng a suit under this Article 
Thus, A purchased a property sold m execution of a decree in 1913 and 
obtained only symbolical possession in 1914 R, who was in possession of 
the property made an application in IQI4, purporting to be under O XXI, 
ruleiooC P Code, for recovery of possession of the projicrty Hus apph 
cation was dismissed on I7tb Apni 1913 on the ground that in as much as 
the applicant had not been disturbed in ius actual possession and in as 
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much as the auction purchaser had obtained only a s>mbolical possession, 
the apphcation was useless In July 1915. A, the auction purchaser, took 
away certain crops from the property Thereupon in July 1917 R insti- 
tuted a suit for recovery of possession of land, alleging that his possession 
has been disturbed by the defendant taking away crops from the land 
The defendant contended that the suit fell under Article nA and was bar 
red Hcli that the plaintiQ was not bound to institute any suit under 
Article 1 1 A within one year from the order dated I7tl\ Apnl i }i 5, as bis 
possession was not then disturbed by the defendant , that the present suit 
is not of the nature contemplated by this Article, because the taking away 
of the crops by the defendant is a cause of action wluch has arisen subif 
qiif>}t to the date of the order, and that the present suit theiefore did 
not fall under this Article and was not barred — Atannom v Ramananda. 
jO Cal Jti, A 1 R 1923 Cal 601. 8-1 Ind Cas 876 

The plaintiffs purchased certain property m execution of a decree 
and were put into possession The defendant applied under O XXI, rule 
100 that the property belonged to him and objected to the plaintiffs’ 
taking possession This application was dismissed for default on two 
different occasions and was ultimately allowed 00 the 5th August igi 6 
In 19 0 the plaintiffs brought a suit for possession of the property and 
urged that as the order of gth August 1916, allowing the plaintiffs' appli 
cation after it had been previously dismissed fpr default was without juris- 
diction and a nullity, they could disregard that order and bnng a suit for 
possession within 13 years Held, overruling the contention, that O IX 
rule 4, which provides tor restoration of suits previously dismissed for 
default of appearance was applicable to a proceeding under O XXI rule 
100 and the order restoring and allow-ing the application (made under 0 
XXI, r too) previously dismissed for default was not a nullity and could 
not be ignored and that therefore the present suit fell under this Vrticlc 
and was barred — Sheoiiandan v Debt Lai, 2 Pat 373, 4 P L T 93 71 Ind 
Cas 484, AIR 1933 Pat 239 

The words resistance or obstruction* in this Article imply tliat it applies 
to those cases ivhcre an order has been passed on an application made 
by the decree holder or purchaser under O zi. rule 97, C P Code, and not 
whe e an order has been passed on an application made under rule 95 
Thus, on an apphcation by the purchaser at an execution sale under O 
31 , rule 95 for delivery of possession of property, impleading the sons of 
the judgment debtor as parties, the Court found that the sons were m 
possession in their own nght and not on behalf of the judgment debtor, 
and dismissed the apphcation of the purchaser In a subsequent suit by 
the purchaser for possession, it was held that as the order dismissing tlio 
application of the purchaser was not an order under rule 99 (as there were 
no allegation and complaint of obstruchon or resistance) but was an order 
passed on au application made under rule gg. the present suit was not one 
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under mle 103 because rule 103 referred onlv to hi order passed under rules 
'>S. 9>^ and loi and not to orders passed under nili. 05 and that since role 
103 did uol appK the present suit bt the purchaser did not fall under 
\rticJc II \ and was not gotcmcd bv the one >cars rule of limitation — 
ioMj Ram V rursAi fijm 4«» '*1 *W3. -i-s V L J 6*6, \ I R 1924 
Ml 49 , 

The plainuif obtain^ a rent dccite against Ins tenants, and in c\ecubon 
ol that decree purchased and took possession of the holding in suit Mean- 
while the tenants had sold awav their holding wrongfull) to the defendants , 
and the defendants tJaiming to possess the property on their own account 
and not on behalf of the judgment-debtors made an application under 
O ai r 100 for restoration of possession In 1917 order was passed in 
their faiour under O ai r 101 The plaintiff insbtutcd the present 
suit ifl igio (or ejectment of the defendants on Itie ground that the tenants 
liad parted witli the holding wrongfully >Ie/J that the present suit was 
not one under O n rule J03 and was twt governed by the one year's 
rule under Vrticle iiA of the limitation Act The suit coatcmplated by 
O ai. r 103 IS a suit bv a pcuon who is kept out of possession of the pro- 
perty purchased in esecubon of the decree and claims possession loiifrr hts 
auction purchase It does not concern itself mtli any other cause of action 
which fauch person apart from hi> character as auction purchaser may hav 
against the defendant In the present case the suit is brought by Ui 
plaintifi nut m his character as auction purchaser but as landlord Th 
cause of action is not based on the adverse decision against him in pre 
ccedmgs under r too, but on the transfer by the tenants of their non tram 
(crable occupancy holding The present suit is totally unconnected wit 
the execution proceedings and it docs not fall under Article iiA-^Ainbth 
Charait v. Rant Protad, 30 1 W. 'C 163, 41 C L J 378, A 1 . K ttjz 
Cal 377 

280. Parties — ^The suit contemplated by tlus Vrbcle is a suit insti 
tuLcd only against the person in whose faaour the order was made There 
fore, where a suit was filed in time against tiu, party in whose favour th 
order was made, the mere fact that other jicrsuus were added as defen 
dants after the jienod of limitation on the representation of the defendao 
that lie was only a benamidar for those persous, would not make the sui 
liable to be dismissed as barred by limitation — -fiyyion v Poougituanan. 
18 M L J 464 

Similaily, where tlie suit was broi^t ui tune by the person agalui 
whom an order under sec 335 was made, and at the hearing it ivas foun 
that he was only a benamidar, and the second plaintiff was brought o 
the record as the real owner after the expiry of the period of hinitatioc 
It was lield that the suit was not barred, and that the hist plaintiff, thou^ 
a benamidar, was entitled to sue as the person against whom the ord£ 
under sec 335 was made — VcnkataChala v Sutnuuajita, 8 M. L. T. 377. 
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The words "any person against whom an order has been made ' include 
the decree holder (either in his capacity as decree holder for hhas possession 
or as purchaser in execution of his own decree) — Bkihhan v Abdulla, 
44 All 607, CO A L J 578 68 Ind Cas 241 GaitpalRatv Husaifu Begum, 
19 V L J 53 
J12 — To set aside any of 
the following sales — 

(fl) sale in execution of a 
decree of a Civil Court , 

{b) sale in pursuance of a 
decree or order of a 
Collector or other 
officer of revenue , 

(c) sale for arrears of Gov 
eminent revenue, or 
for any demand re- 
coverable as such 
arrears 

[d) sale of a patiu taluq 
sold for current arrears 
of rent 

Explanation — In tins 
article' patni' includes 
any intermediate tc 
nure saleable for cur- 
rent arrears of rent 
23l Application of Article — ^TIus Article applies only to those 
cases in which the sale would be binding on the plaintiff if not set aside — 
Vishnu V Ram Chandra ii Bom 150 (132) Paytdanna v Lahshminara- 
samma 38 Mad 1076(1081) Parekkv fiat ii Bom 119(123) 

Article 12 does not therefore apply to void sales \Vliere a sale is 
in Its inception void it is not necessary for the plaintiff to have it set 
aside as he is not bound by it — Jtam Naratn v Brtj Nath, 29 Cal 36 at 
p 42 Puma Chandra y Dutabaudhu 34 Cal 811 (819) 1' B . Ahmed Yar 
Khan V Diiiaiia/A, 42 C L J 69 A I K 1925 Cal 1 148 . /tfAiara/wa/ v 
Diam 32 Cal 296 (315) P C The tvords set aside ' arc mapplicable to 
the case of a sale winch is null and void That which is a nullity cannot 
from its very nature be set aside — Sj&inii Begum v Aghaslihhan, iS All 
141 (14^) Arts 12 and 14 refer to orders and proceedings of a public 


One When the sale is confirm- 

year cd, or would otherwise 

have become fmal and 
conclusive had no such 
suit been brought 
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(uncUonarj to wtiicli by law is givca a particular effect in favour of one 
person or against another subject in the regular course to a further judicial 
proceeding having for its object to quash them or set them aside When 
an order docs not fall vvithin the authority of an olTicial who makes it it is 
Icgallv a nuUit) and therefore need not be set aside — Si aji v Collector 
It Bom 429 (431) 

Thus where the Court or olheer ordenng tlie sale had no jimsdictto t 
to do so as for instance where the Collector brought to sale any property 
m excess ot that which was covered bv the decree the sale of the excess 
share was null and void and the plaintiff s suit for possession of the excess 
share would not be governed bj this Vrticle — Ma ar t/i v hedar ig All 
308 Where a property was sold in executioi of a decree in 18S2 and 
there was no interest left to be sold to another purchaser but still it was 
sold again in execution and thereupon the first purchaser brought a suit 
for a declaration that tlic second sale was invalid it was held that there 
was no occasion for setting aside the second sale which did not at all affect 
the right of the hrsc purchaser atid that therefore this Article did not apply 
— Vohv harrthddin 3 Cal ifOfl* C) 

The debtor having died the creditor sued the debtor s mother in the 
cliaraCter of heir whereas the real heir was the debtor s widow lu 1878 
the creditor obtained a decree ex parte upon which execution took place and 
the debtors property was sold \ftcrwards m i88t the son adopted 
by the debtor s widow brought a suit to recover the land Held that the 
sale being a nullity there was not necessity to set it aside and the suit 
did not fall under Article ti — Daswaalappa v l{a m 9 Bom 86 

Under sec 4gK of the Bengal Tenancy \ct tiu. right of an aboriginal 
tenure holder or raiyat m Ins tenure or holding cannot be sold 111 execution 
of any decree or order the sale of such a tenure ts a nullity and an apph 
cation to set aside such a sale is not (governed by \rticle 12—Jogeshwar v 
Jkapal 51 Cal 224 28 C W N 5^5 \ I R 1j 4 Cal 638 Where a sale 
takes place under the Public Demands Recovery \ct (Bengal) without any 
previous notice to the defaulter the sale is an absolute nullity and a suit 
to set aside the sale and to recover possession of the property sold is governed 
by Vrt 142 and not by tills \rliclt or \tt 120 In such a suit the plaintiff 
need not ask that tlic sale should be set aside he is entitled to recover 
possession upon the fooling that the sale has not affected his title— Purna 
V Duuibandhu 34 Cal Bii at p 821 (1 B) (practically overruling Han 
Charan v Chandra Kui car 34 Ca! 787) see also Sya»i» Lai v \tlmoney 
34 Cal .41 where the suit was held to be governed by Article 95 or i.o 
and not by \rticle 12 

Tlus \rticle has no apphcation wl ere the suit is to set aside a sale on 
the ground of fraud buch a suit is c^uvenied by \rt 95 — Vtnkatapa 
v Subramanya 9 Mad 457 Ktssea v Raghoomidun 6 W R ^ 
Dkoobuit Chunder V Rant bunder 3 Cal 300 SyaiiLalv Ntlmoney 
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CaJ Bajaji v Pirchand, IJ Bom 221 , Parekh v Bai Vakhal, ii 

Boiu 119., Saiha v Jodha, 6 \U ^06 But sec Ra] Chandra v Kxnoo 
Khan, 8 Cal 3 ’9 where it ha3 been held that a suit to set aside a sale falls 
under this \rticle even though fraud is alleged 

Where the sale of a property attached takes place subject to a person's 
claim to the property, he can sue to establish his ngbt to the property 
at aa3 tunc uithin 12 jars, this Artide not applying to such a case— - 
Ruineso'ar v Ma)tda, 7 W R 352 

Where the plaintiff, a puisne mortgagee, did not seek to set aside the 
sale held at the instance of the first mortgagee but only sought to partiu 
pate in the sale proceeds on the ground that the first mortgagee was not 
entitled to draw the whole amount, the suit did not fall under this Article — 
Sivarania v Subramanya 9 Mad 57 

This Article docs not apply if the plaintiff was not a party to, and 
therefore not bound by the proceedings m which the sale uas held — Kally 
<VoAi'» V Anandnion*. 9 C L R 18 Venkata v Subbamma, 4 '^lid 178. 
Sadagopav Jamunabha* 3 Mad 51 The Court has no junsdictien to sell 
the property of persons who axe not parties to the proceedings or properly 
represented on the record As against such persons the decrees and sales 
purporting to be made will be a nulhty and ma^ be disregarded without 
any proceeding to set them aside — hhtarajmal v Dann, 32 Cal 296 (312} 
P C Thus, where property belonging to the plaintiff has been sold m eae 
cution of a decree against a third part), a suit by the plamtiS for recovery 
of the property IS not governed by \rt 12 but by Art 144 — Jwalav Masatl, 
26 All 346 Narastmka v Ramasann, 18 Mad 478 , Natha v Badri, 5 All 
614 Hadar Hussain V Hussain Sahib, zo 118F B (overruling S«r 
yaijiiuv Durgi, 7 Mad 258) . Saf/mfdm v Hansraj, i^P R igia Ubere 
the plaintiff had been a minor at the time of the sale, and bad not been 
properly represented in the proceedings in which the sale was held, a suit 
by the plaintiff after attaining majority to set aside the sale and to recover 
the property docs not fall under this Article — Vishnu v Rama Chandra, 
It Bom 130 , Da;* V Dhtrajram, iz Qora tZ , Payidanna v Cakshmiiiara- 
santina, 38 Mad 107O See also Rasktduumssa v Muhammad Ismail, 31 
All 572 (P C) 

Where a suit was brought to recover money from the defendant who 
w as the harnavan of a iarward, but it was not alleged m the plaint that the 
defendant was sued as karnaian or that the debt was a iarwad debt, a sale 
of the iarwad property in execution of the decree was not binding on the 
members of the Iarwad, and this Article does not apply to a suit brought 
by them to recover the land sold m execution of the decree — Haji v. Alhara 
man, 7 Mad 312 

Voidable sales — ts observed before, this Article will apply to case< in 
which a sale would be binding on a plaintiff if not set aside, t e , where the 
sale IS merely loidable and not void ab initio Thus, it apphes to a suit to 
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■set asidf a sal? when there a defect tn the sale notification — Baijnalk 

V tfoiarjid 6C L J i6j or where the sale look place within 30 dais 
from the sale proclamation — Tasadduk v Aimed 21 Cal 66 (P C) Kokxl 

V Eda! 31 Cal 3S5 or v, here the plaintiff s lands were sold bv the Pei’enue 
Court for arrears of assessment whereas in fact the lands were exempt from 
pannent of assessment — Mahadet \ Sadashu 2 Bom L R 1082 If 
a Court erroncousK holds that an application for execution is not barred 
and orders a sale such or ler thouRh erroneous an 1 liable to be set aside is 
not a nullity but remains in full force until set aside and a sale held there 
under would be \alid till set aside A suit to annul such a sale falls under 
this Article — Mokauud Hoisetn v Puruudur ii Cal •’87 (■’Qi) Where 
a decree was passed against the luJgment debtor and after his death an 
application for execution was made against his estate and against a person 
as heir who was in fact not the heir but tlie Court erroneously decided that 
he was the heir and the property was sold without notice to the proper 
heirs held that though the execution proceeded against a wrong person 
still since it was made against the estate of the deceased judgment debtor 
and since the Court deaded though wrongly that the person proceeded 
agajQst was the real heir the sale was not isnulhty and could not be treated 
as invalid notwithstanding this megulanty though a material one The 
junsdicticn of the Court was not destroyed by this error Therefore the 
sale was merely voidable and a suit to set aside the sale falls under this 
Article — \tatl,ar)unv Narkart 25 Bom 337 (P C) 

If a decree holder having been refused permission by the Court to 
tud for or purchase the property to be sold under his decree nevertheless 
purchases it through a benamtdar its effect is to render the sale voidable 
and not void Consequent]! a suit to set aside the sate must be brought 
within one year under this Article — Rat Radha Krishna v Btshtskar i 
Pat 733 (PC) 3 P L T 329 O7 Ind Cas 914 

Where a house not included in the mortgage was sold by mistake in 
execution of a decree on the mortgage the sale is not an absolute nullity 
but voidable only therefore a suit to set aside the sale falls under this 
Article— v Nagappa 46 Bom 914 24 Bom L R 423 67 Ind 
Cas 857, AIR 1923 Bom 62 

Where notwatbstanding the attainment of majonty pendente life by 
the minor defendant the suit was continued as if he was still a minor 
and a decree was passed against him and his property was sold tn execution 
vt was held that neither the decree not the sale wax a ouLUty aed. a. s-vivt 
to set aside the sale must be brought him within a year after the date 
of the sale under this Article— .SrsAagiri v Hanumantha Raa 39 Mad 
1031 

282 Suit for declaration, possession or other relief — Where the 
real object of the suit is to set aside an exec ition sale though ostens 
there IS a prayer for possession and declaration of title this Article we 
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apply — Ram Kant V Kalee zzVf R 84 The one year a limitation pres* 
cnbed by tins Article is not conJined only to suits brought to set aside a 
sale, but appbes also to suits where other relief is sought which can onl> 
be granted on annulment of the sal^— JlfaWar_;«« v Narhart, 25 Bom 337 
(P C ) at page 352 

If a suit IS not expressly brought for setting a^ide a sale, but if it is of 
such a nature that it cannot succeed without the sale being set aside, it 
wll be governed by this Article, e g a suit by an auction purchaser for re ' 
fund of the purchase money — Mahomed v Nabrojt 10 Bom 214(217) A 
suit for possessioyi of property sold in execution of a valid decree is governed 
by this Article because the piaintifl cannot ignore the decree but must get 
it set aside before he can recover possession — Imam Din v Putan Chand, 

I Lah 27 , Parshadi v Mohammad Zainulabdin, 5 All 373 

A property was sold by auction in execution of a decree ; but before 
confirmation of sale the judgment-debtor sold the property to another 
(the plaintiff) who paid the decree money and got the sale set aside In 
appeal the sale was confirmed and the auction-purchaser obtained pos 
session Thereafter the plamtifi sued the auction purchaser for pouession 
of the property It was held that this Article governed the suit because 
ho must first get the sale set aside — Nagtna Singh v Piiran, ii 
P R 1906 

Where plaintiff's land having been sold by the revenue authorities 
for default of payment of assessment due thereon, he instituted a suit for 
poisesston, held that the sale being in pursuance of an order of a Revenue 
Officer, the plaintiff was bound bj tliat sale unless and until it was reversed 
His suit for possession was governed by this Article, since he could not 
get possession wathout setting aside the sa]e—^Ba;a}i v PirchanJ, 13 
Bom 221 

A decree was obtained upon a inortgagf against a Mitalrshara father 
(mortgagor), but his sons were not made parties in the suit The mort- 
gaged property was purchased by (he mortgagee who obtained possession 
in 1000 In ion, the mortgagor s sons sued for accounts and for redemp- 
tion It was held that as the suit for redemption was not maintainable 
without first getting a declaration that the sale should be set aside, and the 
limitatioo foe the latter suit was one year under this article, the present 
suit was barred — Bhola v Lola Kali Prasad, i P L J. 180, following 
Ram Taran v Rameswar, ii C W N 1078 Where a mortgagee purchases 
the mortgaged property at an execution sale held under a money decree 
of a third person, and the sale is liable to beset aside for some irregulantj, 
a suit for redemption of the mortgage is not maintainable before getting 
the sale cancelled by a suit under this AtUHe—Malkarjun v Narhan, 25 
Bom 337 (P. C) 

Where the plaintifls interest m a certain land has been sold under 
tile Madras Rent Recovery Act, a suit for possession of the same cannot 
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succe^ without setting aside the sale aiulnould therefore fall within this 
Article — Raga rndra v haruppa ,o Mad 33 

233 When the sale is confinned — If the sale is not confirmed 
this Article does not applj — NarasiwAa > Hamasanit i8 Mad 478 

(479) 

Where the Board 0/ Rctenne discharged an order of the Commis 
sioner dated January 1884 which had confirmed a sale by the Collector 
held in 1S8 but afterwards on the .ist August 1886 reversed its own 
order and rotated that of the Commissioner it was held that the confir 
mation of sale dated only from August 21st 188& and that a suit to set 
aside the sale brought within one jear from that date was not barred — 
Datjnalh v Hattgul 23 Cal 775 (P C) 

A sale ha^^ng been effected b> order of a Deputy Collector an appeal 
was made to the Collector who set aside the sale The Commissioner, 
however set aside the order of the Collector It was held that the sale 
did not become confirmed or final and conclusive before the date of the 
ComousSioncrs order—Pruii WafA V Troylueko 14 \V R 284 

Under this Article time begins to run from the date of the confirmation 
of the sale only in those cases in w hich such confirmation is required by the 
law under which the sale is held and in other cases from the date on which 
the sale becomes otherwise final and conclusive by the law under wluch 
It IS held Thus a sale held under the Bengal Patni Taluq Regulation 
(VIII of 1819] does not require confirmation it becomes final and con 
elusive on payment of the full amount of purchase money Therefoie 
a suit to set aside such a sale must be brou«,ht within one year from the 
date of the payment of the purchase money and not from the date of a 
superfluous order of confirmation nor frorn the date of the issue of a certi' 
ficateof pajmeot — Bhuban v GirisA 13 C L J 339 10 Ind Cas 87 In 
the 2kladras Estates Land Act, there is no provision for the confirmation 
of a sale held under that Act consequently the period of limitation is to 
be counted from the date when the sale would otherwise have become 
final and conclusne A sate under the Madras Estates Land Act becomes 
final 30 da>s after the date of sale, in the absence of any application 
made under sec 131 of that Act to set aside the sale — Kamulaminal 
V ChohhaUngam 45 M L J 840 AIR 1923 Mad 278 76 Ind 
Cas 840 

284 Effect of limitation — ^Though the nght of a person to set aside 
the sale of a property (which is sUll m his possession) may be time barred 
under this Article still there is nothing to prevent him from setting up the 
invalidity of the sale as a defence to a suit brought by the plaintiff to recover 
possession of the property from \aBi~Venkatachaiapatht v Robert Fischer, 
30 Mad 444 Mahadevy Sadaskiv 43 Bom 45 The Calcutta High Court, 
however, holds that such defence u not available— Romreiiu v Uaboiumar, 
16 C W N 805 
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13 — ^To alter or set aside One 
a decision or order of a year 
Civil Court in any pro 
ceeding other than a 
suit 


'D'e date of the final dea- 
sion or order in the case 
by a Court competent 
to determine it finally 


285 Scope of Article — A smt for recovery of the proceeds of a sale 
in execution alleged to have been dmwa oat by the defendant by virtue 
of an order of a Civil Court is governed by tins Article — Dwarka Nath v 
Roy Dhiiiipul 17 \V II 227 

Where the suit is framed as one for possession but the plaintiff cannot 
get a decree for possession without first having the order set aside the suit 
js really a suit to cancel the order and is governed by this A tide — Ktshor* 
I alv Kubtr 33 All 93 7 A L J 937 7 Ind Cas 503 

If the order is passed bj a Court which is not competent to pass it 
it IS a outlit) and the plaintiff need not bnng a suit under this Article for 
cancelment of the order but ma> sue for a substantial relief — Ran\l\tshan 
V Bhatvani Das j All 333 (F B) 

If a Court passes an order releasing certain properties from attachment 
before judgment a suit by the plamtiB for a declaration that the properties 
are liable to attachment is not governed by this Article because it is not 
necessary for the plaintiff to set aside the order before he can sue for the de 
claration praj ed for — Ramanamma v Kamaraju 41 Mod 23 

Where the order of the Court had already ceased to have any binding 
effect, no suit is necessary to be brought under this Article to set aside 
the order Thus dunng the course of an execution proceeding the Court 
decided that the attached property belonged to the defendant, and that 
It was attachable in execution of a money decree against the defendant 
and that the plaintiff had no title to (he property as the purchase of that 
property by the plaintiff was invalid Then the plaintiff deposited the 
decretal amount in Court and the property was released from attachment 
Thereafter he instituted a suit for a declaration of his title to the property 
based on the ground that the purchase of the property by him was valid 
and not void Held that the suit did not fall under this Article the deci 
Sion of the Court ceased to have any valid and binding effect when the 
attachment was set aside b) payment into Court of the decretal amount 
by the plaintiff therefore it is quite unnecessary for him to have that order 
set aside and the siut for a declaration is not barred by this Article— La/ 
Shaha V Hada MaAio 6 P L J 85 (P B) 

A suit to set aside a sale of ancestral property, made by the plaintiff s 
guardians alter taking the sanction of the Distnct Judge, and for recover} 
of plaintiff s share therein, is not a suit to set aside an order of a Civil Court 
under Art 13 (because the sanction of the Judge is not an order), but is 
governed by Art 14, — Sikhet v DulpuUy, 5 Cal 3O3 
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A suit not to set aside an order but for an injunction restraining the 
defendant from enforcing the order, on the ground of error and illegality 
in the proceedings, is not gotemed by this Article — Dhuromdhar v Agra 
Dank, 5 Cal Sh 

\ certificate of heirship only confers the ngbt of management of the pro* 
pert> and does not detenmne the title to the property . therefore if the 
person to Mhom such a certificate has been refused seeks to recover the 
property on the basis of bis UtU, he need not bnng a suit under this Article 
to set aside the order granting tbe certificate to the defendant, but he may 
Sup tbe holder of the certihcate for the possession of the property, and the 
suit will be governed by tbe rule ol limitation respecting the possession of 
property — flai Kashi v Bai Jamna. 10 Com 449 If the party w ho fails to 
get a succession certificate seeks to set aside thf order granting the certi 
ficate to the defendant, he must bnng his suit within one y ear from the date 
of that order But if he does not care to disturb that older, a suit to obtain 
possession of the property of tbe deceased upon proof of his title need not 
be brought within one year from the dale of the order— ATo/r# Prosumtg 
V. Koylash Monu. 8 W R 126 The same remarks apply also to orders 
passed under Act XlX of 1841. If a party seeks to set aside a summary 
order passed by a Civil Court under Act XIX of 1841, be must bring his 
suit within a year from the date of the Judge s order, but if be prefers to 
leave that order alone, he is not debarred from bringing a suit for pos* 
session upon proof of hu iiHe within the period presenbed for tbe institution 
of suits for immoveable property fir ityears— A/owrediinnissa v Mahomed 
Alt.lW.R 40 , LoAenuroii* V Ram Moyna Koer, j W R 199 (P B) 

A receiver appointed by the Court under the provisions of the Pro- 
vincial Insolvency Act is not a Court . be is merely an officer of the Court , 
consequently this Article does not apply to a suit to set aside the Receiver’s 
order — Basodi v Lola Mukammed. 13 N. L R 210 

286. Proceeding other than a suit —All proceedings in execution 
are proceedings in suit ; this Article is therefore inapplicable to a suit to 
set aside an order passed m such proceedings — Ayyasamt v. Samiya, 8 
Mad. 82 , Stial v. Mohan, 3 O. C 84 , Official Receiver v. Veeraraghavan, 
45 Mad 70 at p 76 (dissenting from Kishon Lai v Kuber Smgh, 33 All 
93 where an execution proceeding was held to be a proceeding other than a 
suit] Orders passed in mfsceUaneous apptications m the course of execution 
proceedings are not governed by Article I3 This Article relates to orders 
passed in disputes which did not begin with the filing of plaint in a sut, 
such as disputes initiated by apjdicatioRS under the Guardians and Wards 
Act, the Succession Certificate Ac^ and so on, such applications and the 

proceedings connected with such applications being not proceedings in suit 

ShanhuTv Me}o Mal,2iM\ 3*3 (P-C) A suit by the plaintifi to recover 
the sale proceeds paid to the defendant under an order of the Court passed 
under section 295 of the C P Code, l88a {section 73 ol the Code of 1908J, 
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IS governed by this Article because the order for distnbution is an order in 
the suit itself and therefore a proceeding a suit — Shankur v Mejomal 

23 All 313 (P C) VisAativ Aelut 15 Bom 438 (dissenting from 
V Tfaiit Ratan 13 Cal 159) Stxtaratita v Subramaniya 9 Mad 57 Sokan 
Lai V Baldeo 1895 P R 65 

287 Final decision of a Competent Court — Order by a Court com- 
petent to detenninc it finally means the final deasion of a Court which 
has competent jurisdiction to decide the case finally and docs not include 
the order of an Appellate Court rejecting an appeal on the ground of want 
of junsdiction — Oleoumssa v Buldeo 7 W R 151 

14 — To set aside any act One The date of the act or 
or order of an officer of year order 

Government m his offi 
cial capacity, not here 
in otheriVise expressly 
provided for 

i88 Void act or order —This Article docs not apply to a case where 
the ord r of the officer IS Huff aid votd T1 is Article refers to acts or 
orders done in the exercise of powers legally exerosable by the rxecu 
tive in other words the Article applies to those acts or orders which 
require to be set aside It lias no appUeation where junsdictioa has 
been usurped and the order is tdlra vnes An order made without 
jurisdiction IS a nullity and need not be set aside to an order of this 
description Article I4 has no application — Peary Lai v Secretary of State 
39C L ] 454 air 1924 Cal 913 83 ind Cas 446 5Aii'a;i v Collector 
II Bom 429 Dha}]iv Secretary of Slate 45 Bom 920 Ilaculkhan v 
Secretary of Slate 3930111 494 Baloartv Secretary of State 29 Bom 480 
Malkajeppa v Secretary of Slate 36 Bpiu 325 Secretary of State v Gula t 
Makabub 42 Mad 673 Ananda Ktskore v Da\p Tkakvraxn 36 Cal 726 
Maqhul V Hata Govxnda 9 C L J 4^0 Bttbar Narayan V Secretary of 
Stale 14C L J 131 IVori/^/i ilfirrav Saracfiiicfu Z9C W N 839 There 
Ions where a Collector who can under sec 48 of Bengal Act VI of i8,o 
only settle Chatihxdarx Chafiran lands with ihe Zemindar within whose es 
tate the lands he ordered the lands to be settled with the defendant who 
was the Zemindar of adjacent lands and the plaintiff who was the pro 
pnetor of the estate m which the lands lay brought a suit for possession it 
was held that this Article did not apply as the order was an absolute nulb ty 
and need not be set aside — Bxjoy Ckatui v Knsto Mohint 21 Cal 626 

The power of a cnmmal Court with regard to property dealt with 
under section 524 of the Criminal Procedure Code is limited to making 
arrangements for the custody and protection of the property That 
section docs not empower the Government to confiscate the property 
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Such an order of confiscahoa being illegal and without jurudiction, the 
plamtifi's suit for tecovery of possession ts not barred by reason of his 
onussioo to institute a suit under this Artide u ithin one > ear of the order 
for the purpose of setting it aside — Secretary of State v Loj.n Karan. 5 
P L J 3JI 

^Vbere a person ^vho was entitled to the possession of a village, in pur* 
suance of an order of the Collector, was put into possession of a wrong 
railage, by reason of a mistake having been made as to the village mentioned 
in the order, the act done under a mistake of fact was a nulUt), and a Suit 
by the plaintiff for possession of the right village was not gosemed by this 
Article — MaMaraja of Vijianagram v Salrueherla, 30 Mad 280 \Vhere 
land belonging to the plaintiff was entered as Government waste land in the 
Revenue Survey Register by order of the Resenue Commissioner who 
afterwards gaie the land to the defendant, purporting to act under sec 37 
Bombay Land Revenue Code, a suit by the plaintiff to recover possession 
was not governed by this Article as the order was ulira vtres (because sec. 
37 does not give power to dispose of lands of pnvate individuals) and the 
plaintifi was not bound to set it aside-^SuruHnaiiua v Secretary of State, 
34 Bom 435 \Vh«re a Collector passes an order under section 37 
of the Bombay Land Revenue Code with reference to land which is pnma 
facte the property of a pnvate individual, and not of the Government, the 
order 13 a nullity because sec 57 of the Land Revenue Code does not give 
power to deal with the lands of pnvate individuals The Collector is acting 
ultra itres and there is no occasion (or this Article to apply — Malkajeppa 
V Secretary of State, 36 Bota 325 

Where the notice required under sec 10 of Bengal Act VII of 1880 
(Public Demands Recovery Act) was not served, and in execution of the 
certificate the judgment debtor's property was sold, it was held that the 
whole of the proceedings which resulted m the sale was invalid and that 
a suit to set aside such a sale did not come under this Article but was 
governed by Art 120— Saroda v Ktslo, i C W N 516 A Collector in a 
partition proceeding under the Bengal Estates Partition Act (VlII of 1876) 
can only adopt one of two courses. i( an objection is taken that a certain 
plot of land does not appertain to the estate under partition . be may either 
strike off the partition, or proceed with it treating the disputed land as part 
of the estate So, where a Collector merely passed an order excluding 
the disputed lands from the partition, the order of the Coffector was uttra 
vtrei, and therefore a nullity, and a suit brought by the plaintiff for a decla- 
ration of lus right to those lands was not subject to the hmitation under 
Art 14 — .4/imi<ddi»i v Ishan, 33 Cal 693, Where a Collector purporting 
to act under the Bengal Estates Partition Act (V of 1897) passed an order 
refusing to put a party to a partition in possession of the land allotted to 
him, held that the order was one for which there was no provision of the law, 
and consequently Article 14 did not apply to a suit to set aside the order 
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and recover the land — IVastf Alt IHtrza v Saradtitdu, 20 C W N 839, 
AIR 1925 Cal 9 j3 

A temporary alienation of a portion of the mam lands by a trustee, 
although it IS beyond the power of the trustee, does not amount to a 
violation of the conditions of the grant, and does not justify an order of 
resumption of the grant by the Government Such an order of resumption 
IS a nulhty and does not require to be set aside under this Article, and a 
suit by the trustee for a declaration that the resumption is invalid and 
for recovery of possession of the mam properties from the Government 
Mould be governed by Art 144 — Secretary of State v Gulam Mahabttb, 42 
Mad 673 

Where the order of the Collector, not being referable to any statutorj 
provision or any rule which has the force of law, is ultra vtres, the plain* 
tiff need not bnng*a suit for Setting, aside the Collector s order, but may 
sue for a declaration or other relief, and this Article docs not apply— 
Patdayav Secretary of Stale 48 Bom 61, 25 Bom L R JI60 

An order by which land belonging to the plaintiffs was given by the 
Collector to others without any warrant of law, is an absolute nullity, and 
need not be set aside under this Article The plaintiffs can bnng a suit 
for possession of the land — liajamKaHlv liamDulal.jjC W N. 35 

389 Suits under this Article — >This Article applies where the order 
IS binding on the plaintiff if not set aside Thus, in a partition proceeding 
before the Collector under the Estates Partition Act, the plaintiff contended 
that certain land measured as part of the estate under partition was not 
part of the estate but appertained to his howla The Revenue authorities 
enquired into his contention under sec 116 of the Act and decided it against 
him More than a year afterwards, the plaintiff brought a suit for a decla- 
ration that the disputed land was part of his howla Held that the Revenue 
authontics had jurisdiction to enquire into his plea, hence the plaintiff was 
bound by their order and the present suit not being brought within one 
year from the date of the order was barred under this Article— Parba/i v 
Raj Mohan. 2g Cal 367 A suit for cancellation or modification of rent 
settled by a Settlement Officer having junsdiction to settle the rent, is 
governed by this Article, although the suit is lu the guise of one for the 
modification of the certificate of rent granted by the olficet— Askniosh v 
Abdul,. 2 'i Cal 67G. Where the act or Older of the Government officer is 
not a nullity, it 14 binding on the plaintiff unless and until it is set aside, 
and a suit by the plaintiff, even though it ts framed as a suit for possession 
or for declaration, would be governed by this Article Thus, a suit for 
a dcclararation that the plaintiff is entitled to hold the land free of 
the assessment and for recovery of the assessment collected by the 
Government, is governed by this Article, as the plaintiff is not entitled 
to the declaration uithnut getting the Collector's order set aside— 
Subannav Seentary of State, 1915 M. W. N. 915. Where on an appli* 
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cation b\ the jlaintilT for redemption under the Punjab Redemption 
of ^Iortga5C!> \ct (U of t<H3) the Collector passed an order that the 
mortgage had ceased to exist and redemption was barred a suit by 
the plaintid to redeem the mortga(,c is eventuatlv a suit to set aside the 
Collccfors order and falls under \rticlc 14 therefore it is barred if 
brought more tlian a > ear after the date of the Collector s order — haurav 
Rt2iu CkauJ 0 Lah *06 6 P L R 383 88 lud Cas 945 Where 

an auction purchaser at an execution sale held by a Collector which was 
subsequently ordered to be set asi le bro ight a suit for a declaration that 
the order setting aside the sale be Ici-lated ineffectual and for possession 
of the pro]>crt> it was held that the suit ras in cdcct one to set aside the 
order though there were not the precise words in tie prajer and that it 
wasgoserued b> \rt 14 — Uaghunalhv Kan 24AII 467 Asuitunderscc 
83 of the C P Land RcMiiue Vet for llic amendment of settlement entries 
IS not a suit for a declaration that the entnes are erroneous but a suit for 
QulUf } lag something which an officer ofGovernment has done and is govern 
cd by Article 14 and not by Vrticle uo-— OM*ar LtUv Skaligi-am 5N L J 
<90 AIR 1921 Nag 16 Asuitfor possession of land on the ground that it 
was pldintiS s property and that the grant of a lease thereof by the Col 
lector to the defendant for budding purposes under section 37 of the Bombay 
Land Hevenue Code was not proper is governed by this Arbcle because 
the Collector s order leasing the land to the defendant is binding on the 
plaintig unless it is set aside— Vogu v SaJu 15 Bom 4.4 

On the 6th May 1911 an order was made by the Collector declanng 
that a survey number belonging to the plaintiil be forfeited to Govern 
ment for arrears du'*oo the Vgainst the order of forfeiture the 

plaintiQ preferred an appeal to the Commissioner The appeal being 
dismissed tlie plaintiQ filed a suit on the 14th October 191^ to get the 
order of forfeiture set aside It was contended that the tune taken up 
in appealing to the Commissioner be excluded in reckoning the period 
of limitation Held overruling the contention that the suit was barred 
by limitation as it was not brought wthm one >car from the date 
of the Collectors order of forfeiture — Gauesk v Seoetary of Stale, 44 
Bom 451 

290 Suits not under this Article —Where the object of a suit is not 
■ to have any of the orders of the Revenue officer set aside but the plxintifi 
merely asks for a declaration aud it is not necessary for 2iim to have any 
order 8>et aside Vo cnaVAc Vnm to geV icdiel ArtiCVe 14 can have no appbca 
tion e g a suit under section ioq of the Bengal Tenancy Act for a 
declaration that an undisputed entry in the KkawaSi and Khitiaii 
is erroneous — Agin Bindh v Mohaa Btkraiit 30 Cal 0(27) 

The demarcation of land as peramboka does not necessarily interfere 
with the possession of the owner consequently the order under which 
such demarcation is made need not be set aside under this Article, but 
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the plaintiS can sue for possession witbm 12 years from the date when he 
IS actually dispossessed — KnshnaiHma v Achayya, 2 Mad 306 

Where the plaintiff was not a parly to the order of the Collector passed 
under sec 116 of the Bengal Estates Partibon Act. he will not be affected 
by the order, and is not bound to set it aside by a suit brought under this 
Article , he can sue for possession of the land — Laloo Siffgh v Puma Chandet, 
24 Cal I4y 

Where the Revenue Officer rejected the plaintiff s application for parti- 
tion of a shamilat, a suit for a declaration of his title to a share therein is 
governed by Art 120 As the Revenue officer had no jurisdiction to decide 
the question of title, and as this suit is not one for setting aside his order. 
Art 14 is not applicable to the suit — Kalu Khan v Umda, 47 P. R 1916. 

The Civil Court has no power to set aside an order passed by the Revenue 
\uthonties under the Land Registration Act . therefore no suit lies in a 
Civil Court to set aside such order If, however, a suit is brought to have 
such order set aside and for a declaration of the plaintiff s nght and title 
to a certain property, held that the prayer to have the order set aside must 
be treated as a surplusage, that the suit is one simply lot declaration of the 
plaintiff 3 title in respect of the property, and that this Article does not apply 
—’Luehmon Sahat v Kanchun, 10 Cal 525. 

In a partition proceeding under the Bengal Estates Partition Act a dis- 
pute arose as to whether certain plots of land were included in the property 
to be partitioned, and upon enquiry the Collector passed an order under 
see 1130! that Act, directing that the partition proceedings be struck off 
Four years after, the plaintiffs brought a suit for possession of certain 
plots of Und on declaration of title thereto Held that the suit was not 
governed by tlus Article, as it was brought not to have the order of the 
Collector set aside but to obtain possession of certain lands The order 
of the Collector staying and staking off the partition proceedings until 
the parties had had the matter in dispute between them decided by a 
Court of competent junadiction, could not be regarded as in any way 
standing in the way of the plaintiffs obtaining the relief which they claim 
in the suit, and it was therefore unnecessary for the plaintiffs to have that 
order set aside — Rajehandra v. Faetjuddm, 32 Cal 716 The plain- 
tiff attempted to take possession of certain lands allotted to him in Batwara 
proceedings (under the Bengal Estates Partition Act, 1897) but he ivas . 
resisted by the defendant who was in possession of those lands, and this led 
to criminal proceedings in the Magistrate's Court The plaintiff was referred 
to assert lus nght in the Civil Court and he brought a suit for possession 
of those lands. Held that the suit did not fall under this Article, as it was 
not a suit to set aside any order of the Revenue Officer (on the other band 
it was a suit based on the order of the Revenue Officer allotting certain 
lands to the plaintiff) It was simply an action in ejectment, its main 
purpose being to tecuver posscs&ioa of certain lands allotted to the plain- 
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U 3 ~Dhakes\war v Gulab Koft, 7 P L T 483 (PC) 53 I A 176, A 
1 R 19.6 P^C 60 

291. Act or. order of GoTernnient officer —A Judge exercising his 
)nduiai functions is a Cunt Court and not a Government Officer acting 
in his offiaat capaatv within the meaning of Art 14 — GobindabaJa v Ganu 
10 Bom L R 749 

UTiere an objection under section 103A of liie Bengal Tenancy Act 
to an entrj in the Draft Record of Rights has been rejected by the Revenue 
Officer, such rejection has no finality and cannot be said to be an older of 
a Government Officer within the meaning of this Article — Ram Golam v 
Btshnu. II C W N 48 

So also an order of the Collector under sec 3 (j) of the Madras Lstates 
Land Act is a temporary or provisional order and no fmalitv is given to it 
The order wall ipso facto be vacated whenever a Civil Court pronounces 
on the rights of the contending parties and need not be set aside within 
one > ear under this Article — Vanmsatnt v Chfllasamt 1921 M W N 193 
Ci Ind Cas 276 

Certain lands in a village were held on iMoU tenure by the defendants, 
and the plaintiffs were the ihols of the village A Surv ej Settlement Officer 
decided in 1882 that the lands held by the defendants were dhara lands 
of the defendants and m 1889 an entry to that effect was madem the Survey 
Register Meanwhile in 1887 the plaintiffs brought the present suit for a 
declaration that the lands in dispute were their AMolt lands Held, that the 
deeiston of the Survey Settlement Officer in 1882 was not an order because 
section 2r of the Khoti Settlement Act (Bombay Act I of 1820) docs not 
contemplate an ' order ' being made by the Survey Officer between the par 
tics Even if the framing of the register be regarded as an act of the 
Survey Officer, that act was not done until 1889, nearly two je^rs after 
the suit The suit 18 ifot therefore affected by Article 14 of the Limitation 
\ct It falls under Article izo and is not barred, being brought within six 
^cars from 1882 — Falti v SajTtak, 18 Bom Z44 

292 When time runs — ^Time runs from the date of the order, and 
not from the date of the final order in appeal confirming the original order— 
Chalurbhuj v Sccretiry of Stale, Z2 Bom L R 146 See also Canesh v 
Secretary of State, 44 Bom 451, ated ante 

15 — Against Government One When the attachment, 
to&ctasideany attach* year lease or transfer is 

ment, lease or transfer made 

of immoveable pro- 
perty by tlie revijnut. 
authonties for arrears 
of Government revenue. 
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29?A When a ghatwal becomes a defaulter, the Government can trans- 
fer the tenure to some other person A suit to set aside the transfer in sudi 
a ease IS governed by this \rticle — ChiUra Narain v Antstanl Coinmts- 
Stoner, 14 W R 203 

16 — Against Government One When the payment is 
to recover money paid year. made 

under protest m satis- 
faction of a claim made 
by the revenue autho 
Titles on account of 
arrears of revenue or on 
account of demands 
recoverable as sucJi 
arrears 

593 Application of Article —Where penal assessment was levied 
(or unauthonsed occupation of Government land, and this amount had 
been paid under coercion, a suit to recover the amount so paid would be 
subject to the one year s rule oflimitation under Art 14 or Art i^Meera 
V Seerelary of Stale 13 M L J 369 

Where a person pa>s water ccss under protest on ademand being made 
by the Government for alleged unautlionscd use of wafer belonging to 
Government and then bangs a suit for the recovery of the water ccss ille- 
gally levied by the Government the suit docs not fall under sec 59 of the 
Madras Revenue Recovery Act. because the mere demand of the water- 
cess by the Government does not amount to a proceeding under that Act, 
and the person making the payment cannot be said to be a person 'aggriev- 
ed by a proceeding uithin (he meaning of see 59 of that Act The suit falls 
under Article 16 of the Limitation Act — Secretary of ’ilale v Venkalratnam, 
46 Mad 48S(atpp 501 502) 45 M L J 12, A I R 1923 Mad 652 (dissen- 
ting from Orr v Secretary of Slate 23 Mad 571) , Secretary of Stale v 
Nagaraja, 44 M L J C43. 74lnd Cas 281. A I R ig-j Mad 663,Rm>i« 
la Vengala Reddt v Secretary of Stale, 463fad 302 (Foot note) 15 Ind Cas 
328 , Puckalapallt Ptcht Reddt v Secretary of State. 70 Ind Cas 8S4, 46 
Mad 503 (Foot note) , Rawala Afaganiina v Secretary of Slali, 1913 M W 
N 75 18 Ind Cas 699 , Secretary of Slate v Raiigarayakamiiia 13 L W. 
334. 59 Ind Cas 0^ . Pilchayya v Secretary of Stale, 2t L W 155, A 1 R 
1925 Mad 474 

.\ctual formal protest is not necessary every tune the payment is mode 
\n objection to the Collector against pa>nicnt of Revenue assessment, 
followed by a fruitless appeal to the Commissioner would constitute sulTi- 
uent protest , and subsequent payments, though made without any further 
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protfst wool I fall H-ithin the dcscnpboit of money paid under protest — 
hebulIJatnv Cotrrni;t;ii/ 5 \\ R 47 (jwr ’'f/o « Arrr / ) But Macpherson 
j held in this caV that the sub>iequcnt pa>Tncnts did not amount to pay 
ments made under protest 

UTicre a person has paid several tears assessment under protest he 
can Onh recover the pavment for the last of such jears under this Article 
— Bkujaigv ColUclor of Belgauit 11 B H C R i Kebiil Bam v Govern 
meni 5 \V R 47 Srrrrtai'y 0/ Slab v fin ^anoyaSainma 12 L W 334 
59 Ind Cas 98 But he nia\ sue to set aside the order of the Collector 
«-ithin SIX STars under Vrticle f'^—hebul Ratn v Goiernntenl 3 W R 
47 or he can bnng a suit to establish his nght to hold the land free of 
assessment viithin i’ jetrs from the time when his nght was first inter 
iered with Ofii^ai g V Collector of Detgawi 11 Q H C R 1 

17 — .\gamst Gotcrnincnt One The date of determining 
for compensation for year the amount of the com 

land acquired for pub pcnsation 

lie purposes 

294 ^rt t" has no application where the amount of compensation 
has not been determined 'Nhcre the Collector refuses to awarl any com 
peosation for the land acquired on the around that the plainlitl is not 
entitled to anv compensation a suit to recover compensation would be 
governed bv Art 10 and not bv this Article — Rai icswar Singh v Surelary 
of Stale 34 Cal 4 o 

This Anw-le is confined to a suit against 0>veTnmtnt it does not apply 
to a suit by a {lersoii who is entitled to co npensati >11 awarderl by Govern 
ment against a person who has wrongfully received it — Vionf Lof v Mir 
Abu 5 Cal 597 Article voold govern such a suit 

The old Land Acquisition Act \ of 1870 did not provide for or con 
template art award for compensation being enforced against the Collector 
by execution proccediin,s and there was no general law wliicli enabled 
a Civil Court to enforce the award by means of execution proceedings 
The ordinary mode of cnfurciug an award was by a suit against the Collec 

tor and such suit was goiinied by Article 17 of the Limitation Act Nil 

kanlh V Collector of fka la 22 Bom 80 (F B ) it p jSoy 

18 —Like suit for com One year Tin. date of the refusal to 
pensation when the complete 

acquisition is not com • 
pletcd 

*95 Art 18 applies to suits for compensation for damages suffered 
by the owner by reason of the Government s withdrawing from acquisit 
(See section 48 of the Land Acquisition Act I of 1894) 
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392A When a.g!ialwal becomes a defaulter, the Government can trans- 
fer the tenure to some other person A smt to set aside the transfer in such 
a case is governed by this -Lrbclo — ChtUra l^araiH v Atsislaiil 
sioiicr, W. R 203 


16. — Against Government One 

to recover money paid year, 

under protest in satis- 
faction of a claim made 
by the revenue-autho- 
rities on account of 
arrears of revenue or on 
account of demands 
recoverable as such 
arrears. 


When the payment is 
made. 


293. Application o( Article —Where penal assessment was levied 
lor unauthonsed occupation ot Government land, and this amount had 
been paid under coercion, a suit to recover the amount so paid would be 
subject to the one year's rule of limitation under Art 14 or Art r&— 

V Secretary of State, 13 M L J 569 

Where a person pays water cess uiiilcr proUst on a demand being made 
by the Government lor alleged unautfionsed use of water belonging to 
Goverament, and then brings a suit for the recovery of the water cc$s ille- 
gally levied by the Government, the suit docs not fall under sec 59 of the 
^tadras Revenue Recovery Act, because the mere demand of the water- 
ccss by the Government docs not amount to a proceeding under that Act, 
and the person making the pa)inent cannot be said to be a person 'aggriev- 
ed by a proceeding' within the meaning of see 59 of that Act The suit falls 
under Article 16 of the Limitation Act — Secrehtry of Stale v VenKatratnam, 
46Mad 488 (at pp 50i.5a2)45M L J 12, A I U i923Mad 652 (dissen- 
ting from Orr v Secretary of Stale. 23 Mad 571) J Secretary of Stale v. 
Nagaraja, 44 M L J 645, 74 Ind Cas 281, AIR 1923 Mad 665 ; Ravu’ 
la Vetigala Redd* v Secretary of State, 46 3 ilad 503 (Foot note), 15 Ind Cos 
328 , Puckatapolh Pick* Reddi v Secretary of Stale, 70 Ind. Cas 884, 4 *' 
Mad 503 (Foot note) , Rawala Nagamma v Secretary of Slali, 1013 il W. 
N. 75, 18 Ind. Cas 699 ; Secretary of Stale v. Raogarayakaiama, 12 L W. 
334. 59 Ind Cas gS : Pilekayya v Secretary of Slate, 21 L SV. 155, A. I R 
1925 Mad 474 

Actual formal protest is not necessary every time the p3>mcnt is made. 
.\n objection to the Collector against payment’ ot Revenue assessment. 
lolloMcd by a fruitless appeal to the Commissioner would constitute suUi* 
acut protest ; and subsequent payments, though mode witliout any furtlwr 
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protest, wouH fall «ithin Ihetlcscnption of money paid under protest — 
htbulRamv Ginrrnnutil 5 \\ R 47 (per Sr/ou Arrr / ) But Macpherson 
J held in this ciSc that the subsequent |uvmcnts ihd not amount to pay 
ments made under protest 

Where a person has paid scscraJ scars assessment under protest he 
can onh rccoscr the pammt for th<* last of such jears under this Article 
— Bkujaigv ClJltctof of Delgauti ii B H C U 1 hebiil Rum v Govern 
riwnf 5\\ R 47 S«rrl«ry 0/ Stale v Rn gsnayakauii ta 12 L \V 334 
50 Ind Cas 08 But he mas sue to set aside the order of the Collector 
uithiii SI* iTcars under trticje Ram v Gotenitnenl 5 W I? 

47 or he can bnng a suit to establish his nght to hold the land free of 
assessment uilhin 12 scars from the time when Ins right was first inter 
fered with — flAiyaiig V Coff«/or 0/ Ce/gawji ii B H C R i 

tj — \gamst Govermnont One The date of determining 
for compensation for year the amount of the corn- 

land acquired for pub pcn$ation 

lie purposes 

294 \rt I" has no application where tb* amount of compensation 
has not been determined U here the Collector refuses to award any com 
pensation for the land -tequired on tlic ground that the plamliff is not 
entitled to any compensation a suit to recover compensation would be 
go\erned bv \rt i o and not bv thiv \rlicle— Ra its oar Stngk v Sceretary 
of Susie 34 Cal 4 o 

This Article IS confined to a suit against Government it does not apply 
to a suit by a person who is entitled to co npensatiuii awarde 1 by Govern 
ment against a person who has wrongfully received it — iVn li tai v Msr 
Abu 5 Cal 507 \rticlc 6. would govern such a suit 

The old Land Scquisition \ct \ of 1870 di I not provide for or con 
tempfate an award for compensation bemgenforced against the Collector 
by execution proceedings and there was no general law winch enabled 
a Civif Court to enforce (he award by means of execution proceedui'’S 
The ordinary mode of enforcing an award was by a suit against the Collec 
tor and such suit was governed by \rliclc 17 of the Limitation Act — Nil 
kanth V CoUettor of Tha us 22 Bom 80 (r B ) at p ^07 

i8— Like suit for com One year Tin. date of the refusal to 
pcnsation when the complete 

acquisition is not com • 
pleted 

295 Art 18 applies to suits for compensation for damages suffered 
by the owner by reason of the Government s withdrawing from acquisition 
(See section 48 of the Land \cqiusition \ct I of 1891) 
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But where the acquisition has been completed and the Collector 
refuses to award any compensation, a Suit to recover compensaboa is 
governed by Art i2o — liamesutar v Secretary of Stale, 34 Cal 470 The 
plaintifl s land was tahen by the Government lot railway purposes and 
the Collector took possession of it before an award was made He how 
ever refused to pass an award in as much as he held that the land was Go 
vernment land and that in consequence no compensation was payable 
to the pfamtiffs The plaintiffs brought a suit for declaration of title, and 
for possession or m the alternative for damages for the w/ongfu] refusal 
of the Collector to make an award stating the amount of compensation 
payable to them Held that as the land had already vested m the Govern- 
ment the plaintiffs were not entitled to recover possession or to a declaration 
of litle but that they were entitled to clatrq damages for breach of statutory 
duty on the Collector s part (via refusal to make an award), the njeasure 
of damages being such compensation as would have been recovered by the 
plaintiffs if the Collector had made an award and the suit was governed 
by Article 120 Article 18 which applies to a suit for compensation when 
the acquisition is completed could not apply as in this case the acquisition 
had been completed in this sense that the property had absolutely vested 
lu the Government— ilfoiKAamt'ddi V Secretary of State 27 Mad 535 

19 —For compensation for One year When the impn^’cnment 
false imprisonment ends 

296 Imprisonment —Imprisonment amounts to total restraint of 
liberty for some period however short, A partial restraint as the preven- 
tion from going in one direction or in all directions but one. will not cou- 
stitutc an'impnsonment — Btrd v fetes, (1845) 7 Q B 742 Nothing 
short of actual detenbon and complete loss of freedom will support an 
action for false impnsonment \ person who is released on bail can 
no longer be regarded as under imprisonment so long as he is on bail , 
hts imprisonment ends there, and the penod of limitation for an action 
for false imprisonment begins to run from the dale on which he was cii 
larged on bail— - Yusuftidd*** v Secretary of Slate, 30 Cal 872 

(B C) 

In a case of false unpriMnincnt, tlie question anscs who is liable fur 
the imprisonment ?— the party who takes out the warraat or the Court 
which issued the warrant ? The pnnuple is that when a Coutt acts wnthin 
Its jurisdiction but erroneous!}, then the party who takes out the warrant 
IS not liable , but when the Court has no jurisdiction to issue the warrant, the 
whole proceeding iS corait non judtee, and the party is liable In this case, 
two olficers of the Court by mistake in«pite of the decree having been 
already completely satisfied issued a certificate of nonpayment of the 
judgment-debt and a wnt o( arrest of the judgmint-debtor The Court 
had junsdieUon over the matter, and therefore the liability fell upon the 
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I'M ofEccrs (uj therefore upxMi the Court), because the proceedings which 
coded la the uroogful arrest arose (rom some fault ua their part — Ftsher 
V peane, 9 Bom i 

V suit for damages (or falst imprisooment or malicious prosecution, 
evea though it is brought agaiQst seteral joint tortfeasors is gosemed 
bj the one > ear's rule under Article 19 or 53 The fact that there are 
&es-cra] tort feasors and that there was a conspiracy between them does 
Hot constitute a distinct cause of action b) itself, so as to take the case 
Out of this Article A tort when committed by several individuals is not 
di&crcnt from the same tort committed bv a single individual A mah* 
Oous prosecution is a mahaous prosecution, whether it is brought about 
by one person or by more The combinatioa in such cases may be an. 
clement of aggravation in the assessment of damages but docs not make 
It a diSerent tort The Legislature has made a general provision that suits 
lor damages for false impnsonmcnt or malicious prosecution must be 
brought within a certain penod, and 00 distinction 15 made in respect of the 
number of persons by whom the wrong niay hive been perpetrated— 
WeHOH V Ptary Mohan Das. 40 Cal 998 (at pp 049, 95l> 95^) 

Ltmitatioa runs from (he time when the imprisonment etiis, and not 
from the iaie of impmoitituni, as erroneously remarked by Scott j m 
J-tsAer V Pta'st. 9 Bom t (at p 9) 

20 —By cNecutors, dd* One year The date- of the death of 

nunistrators or repre- the person wronged 

scntatives under the 

Legal Representatives' 

Suits Act, XII of 1855 

21 — By executors, ad- One jear The date of the deatli of 

nunistrators or repre- the person killed, 

bcntatives under the 

Indian fatal Accidents 
Act, XIII of 1855 

297 The word 'repfcscnlalive’ in Hit!, Vrticlo and in Act XlII of 1855 
does not mean only executors or adimnistralors but includes all or any of 
the persons (r g widow, children) for whoso benefit a suit may bo brought 
under that Act, and it makes no difference whether the deceased was a 
Luropean or a Curasian—yoAfljpH v Madras Railway Company, 28 ifad 
479(481) , 

22 .— For compeHiatton for One year \Vliui the injury is com- 
any other injury to the nutted 

person 
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298 A suit for damages or compensation for injurj caused to a per* 
son's reputation and for mental pam arising out of an assault 15 governed 
by Vrt 22 and not by Article 36, because the cause of action is the injury 
to tlio person causcj by the assault, and the insult ansing from assault 
docs not constitute a separate cause of auction Assault itself is the cause 
of action though damages may be awarded for the resulting insult — Arhat 
V Baldeo, 5 Ind Cas 124 {125' 

A smt for damages for personal injury caused by throwing sulphunc 
aad on the face is governed by this Article and not by Article 36, because 
the case IS specially provided for by Article 22 Time begins to run from 
the dale of the injurious act done, and the continuance of the effect up 
to a later time docs not make the wrong a continuing wrong giving rise to 
a continuous cause of acbon under see 23 , sec 24 also w ould not extend 
the period, because the cause of action arose as soon as the sulphuric aad 
was thrown, irrespective of any subsequent specific injury v 
Abinllet, 25 Bom L K 1333 AIR 1924 Bom 290 
23 — For compensation for One year WJien the plaintiff is ac- 
a malicious prosccu- quitted or the prosecu- 
tion tion 15 othenvise tenni- 

nated. 

See irrsfoii V P^ury if oAd>i. 40 Cal 896 cited under Art 19 
299 Pros-cutian — A statement made to the Police against the 
plaintiff, which is afterwards found to be false, m consequence of which 
no action is taken by the Magistrate, is not a ground for an action for 
malicious proiteuUon but may constitute libel or slandcr-~fj/ir> v Muha 
•lunad, 24 All 368 

When proceedings arc taken against a person under the Rcngal Dis 
orderly Houses Act, it cannot be said that he has been prosecuted , there* 
fore a suit for damages m respect of the proceedings is not one for maliaous 
prosecution under this Article The suit fails under Article 24 — Dhtraj- 
baia V Gopalchandra, xS C L J 332 

300. Starting point of lirmtation —In a suit for damages fur malicious 
prosecution, time begins to run from the date of the acquittal, and not 
from the dismissal of a revision petition by the High Court against the ac* 
quittal' — Naray^a v Seshayya, 23 Mad 24 Similarlj, where the plaintiff 
was discharged, his cause of action for a suit for damages for maliaous pro 
sccution would ari-ic immediately on hts being discharged (since the dis- 
charge of an accused jicrson is the tcraiination of the prosecution) and 
would not bo suspended because further proceedings might be taken by way 
of revision petition to the High Court either by the Government or by 
the complainant in order to get the order of discharge set asidc—PursAol* 
lain V Raijt, 47 Uoin .8, 24 Dom L R 307, AIR 1022 I 3 om 200 It 
should be noted that m these two eases (23 Mad 24 and 47 Bom .8} the 
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cnmina] proceedings were not rc>-i\cd as a result of the revision petition 
but on the other hand the revision petition was dismissed so that the 
•Magistrates order of discharge or acquittal might be said to have termi 
nated the proceedings and limitation therefore ran from the date of that 
order But vrhere the ^fagistrate passed an order of discharge and the 
cornplaintaat moi cd the District Magistrate in rei'ision w ho dirnUd further 
ingulf} but on further application the High Court set aside the Distnct 
Magutratc s order and altered the order of the first Court into an order 
of acquittal whereupon the accused brought a suit for damages for mail 
aous prosecution held that time ran from the date of the order of the High 
Court and not from the date of the first Court s order because owing to the 
proceedings resulting in an order for further inqmrj the prosecution was 
reined and did not terminate until the passing of the order of the High 
Court— •T’engufurt 5rii<i»ii<f>« v Vtresahnga)! S7 Ind Cas 635 (at p 636) 
And so it has been observed in the Bombay case ated above No doubt 
if a rcvisional application is successful and the criminal proceedings are 
directed to be continued then there is no longer any cause of action because 
tbe plainUfif is no longer a discharged person and he has to wait until tha 
prosecution tcrmioatesiahisfavourbeforetuscauseof action arises again — 
Purushotlain v liavjt 47 Bom (at p 30) 

If the plaintiff (accused) is convicted by the Magnstrate but is acquitted 
on appeal limitation inll run from tbe date of acquittal on appeal— Ann 
VoAen V f^amuddtn so Cal 41 

Limitation runs from tbe date of actual acquittal or discharge by the 
Magistrate as it appears from the records of the case and not from any 
earlier date on which the Court expressed an opinion that there was no 
case to put the accused on tnal and that be should be discbarged—Si^ tppu 
V 5«vflniwia 1912 M W N 951 

^Vbe^e an accused is discharged in tbe middle of the case before the 
prosecution at a whole frr»iinafrs without any formal order of acquittal 
or discharge the date of the judgment aftenvards pronounced and not 

the date of tl e discharge would be the starting point of limitation 

Venkatra nana v Swams Naik 17 M L J 60 

Where the prosecution is dropped when in the hands of the Bshce the 
case never coming before a Magistrate the starting point of limitation 
would be the date on which the prosecution is dropped The ruLng in 
Bhyrub Chunder \ Mahendra 13 W R n8 (decided undertheActof 1871) 
m which it was held that lunitation ran from the date on which informabon 
was first laid before the Robce against the plaintiff is no longer good law 
by reason of the addition of tbe words or the prosecution is otherwise ter 
nnnated m the Acts of 1877 and 1908 

24 — For compensation for One When the libel is published 

libel year. 
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298 \ suit for damages or compensation for injury caused to a per* 
son's reputation and for mental pain ansuig out of an assault is goNcroed 
by Art 22 and not by Article 36, because the cause of action is the injury 
to the person caused by the assault, and the insult ansing from assault 
docs not constitute a separate cause of auction Assault itself is the cause 
of action though damages may be awarded for the resulting insult — Arhal 
V Baldeo, 5 Ind Cas 124 (125' 

A suit for damages for personal injury caused by throwing sulphunc 
.icid on the face is governed by this Article and not by Article 36, because 
the ease IS specially provided for by Article 22 Time begins to run from 
the dale of the injurious act done, and the continuance of the effect up 
to a later time docs not make the wrong a continuing wrong giving nso to 
a continuous cause of action under sec 23 , sec 24 also would not extend 
the period because the cause of action arose as soon as the sulphuric acid 
was thrown, irrespective ol any subsequent speufic injury — Abdulla v 
Abdulla, 25 Bom L R 1333 AIR 1924 Bom 290 
23 —For compensation for One year Wlien the plaintiff is ac- 
a malicious prosecu* quilted or the prosecu* 

tion tion 15 otherwise termi* 

nated. 

See Il'rsloiJ V Ptary Mahan, ^oCaX 898 cited under Art 19 

299 Pros'cutijn — A statement made to the lolice against the 
plaintiff, which is afterwards found to be false, m consequence of which 
no action is taken by the Magistrate, is not a ground for an action for 
malicious praiccuUon but may constitute libel or slander — Ishn v tfiiAa 
nimad, 24 All 368 

When proceedings arc taken against a person under the Bengal Dis* 
orderly Houses Act, it cannot be said that he has been prosecuted , there- 
fore a suit for damages in respect of tbc proceedings is not one for mahaous 
prosecution under this Article The suit falls under Article 24 — Dhtraj 
bala V Gopalchandra, iS C L J 352 

300. Starting point of limitation — In a suit for damages for malicious 
prosecution, time begins to run from the date of the acquittal, and not 
from the dismissal of a revision petition by the High Court against the ac- 
quittal — ffarayya v Seshayya, 23 Mad 24 Similarly, where the plaiiitill 
w as dtscharged, his cause of action for a suit (or damages for malicious pro 
sccution would arise immediately on his being discharged (since the dis- 
charge of an accused person is tlie tcrnimation of the prosecution) and 
would not be suspended because further proceedings might be taken by way 
of revision petition to the High Court uthcr by the Government or by 
the complainant in order to get the order of discharge set aside— 

Jojii V liaiji, 47 Bom .8. 24 Bom L R 507, A 1 R njiz Bom 209 It 
should bo noted that in these two eases (23 Mad 24 and 47 Born 28) the 
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cnrmnal proceedings were not rcxitol as a result of the revision petition 
but on the other hand the revision petition was dismissed so that the 
•^I agistralc s order of discharge or acquittal might be said to have termi 
rated the proceedings and limitation therefore ran from the date of that 
order But where the Magistrate passed an order of discharge and the 
coraplaintant moved the Distnct Magistrate m revision who directed further 
in^uir>’ but on further application the High Court set aside the Distnct 
Magistrate s order and altered the order of the first Court into an order 
of acquittal vihcreupon the accused brought a suit for damages for mail 
aous prosecution held that time ran from the date of the order of the High 
Court and not from the date of the first Court s order because owing to the 
proceedings resulting in an order for further inquiry the prosectUtott u/as 
rriiird and did not terminate until the passing of the order of the High 
Court — Tai gutun Srxraniulu v Viresafiugam 57 Ind Cas 635 (at p 636) 
And so It has been observed in the Domba) case cited above No doubt 
if a rcvisional application is successful and the criminal proceedings are 
directed to be contvnucd then there is no longer any cause of action because 
the plaioUff IS 00 longer a discharged person and he has to wait until tha 
prosecution (enniaates in hts favour before his cause of action arises again — . 
PurushoUatn v Ravji 47 Dorn 28 (at p 30) 

If the plaintiS (accused) ts convicted by tbe Magistrate but is acquitted 
on appeal limitation will run from the date of acquittal on appeal— tft/n 
Mohan V Nattnuddin '’o Cal 41 

Limitation runs from tbe date of actual acquittal or discharge by the 
Magistrate as it appears from the records of the case and not from any 
earlier date on which the Court expressed an opinion that there was no 
case to put the accused on trial and that he should be discharged— SAiippn 
V Smarama 1912 M W N 951 

IVhcrc an accused is discharged m tbe middle of the case before the 
prosecution as a whole lernunales without any formal order of acquittal 
or discharge tbe date of the judgment afterwards pronounced and not 

the date of the discharge would be the starting point of limitation 

Venkalramaiia \ Su>aim Nask ijM L J 60 

MTiere the prosecution is dropped when m the hands of the Police the 
case never coming before a Magistrate the starting point of limitation 
would be the date on which the prosecution is dropped The ruling m 
Bhyrub Chunder V Mohendra *3 W K ti8 (decided undertheActof 18^1) 
in which it was held that limitation ran from the date on which information 
was first laid before the Police against the plaintiS is no longer good law 
by reason of the addition of tbe wronls or He prosecuUoa is otherwise ter 
mtnaied m the Acts of 1877 and 1908 


24 —For compensation for One 

libel year. 


When the libel is published 
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See 24 All. 363 and 18 C L. J. 352 cited under Article 23. 

30X. Limitation runs from the date when the libel is published. But it 
IS not necessary that all or the first of the publications should have bee9 
inthin a jear . it is sufhaent if any one publication is proved to have been 
within one year — Duke of Brumwuh v Hartner, 14 Q B 185 

25. — For compensation for One When the words are 
slander. year. spoken, or, if the words 

are not actionable in 
themselves, when the 
special damage com* 
plained of results. 

302. Speual damage — When words defamatory m themselves and 
not mere verbal abuse, were uttered, an action will he for damages, though 
no speacd damage is proved to have been suffered by the plaintiff— 5 »ASan 
V Btped, 34 Cal 48 , Shoobhagte v Bokhan, 4 C L J 390 j Jogeswar v. 
Oineram, 3 C L ] 140 , 7 hin v Haidar, 12 Cal 109 (the head note ol this 
cose IS mispleading , read the body of the judgment ], Trotlokya v, Chundra, 
t2 Cal 424 per Ghosh J in Gins v Jatadhan, 26 Cat 633 

The English law of slander, which draws a distinction between words 
actionable per u and words re<)uinng proof of actual or special damage, 
18 not applicable to this country . the law of British India recognises per* 
sonal insult conveyed by abusive language as actionable per it without 
proof of special damage — Dawan v Mahtp, 10 All 425. (Contra — CiriiA 
V. JaiadKan, id 633) 

But within the local limits of the town of Calcutta, the English law 
would apply, and slanderous words alone without proof of special damage 
are not actionable — Dhoom v Natdbar, 28 Cal 432. 

Where A used words which imputed unchastity to the wife of B, the 
words were defamatory not only of the wife of B. but al<io of B himself 
and B was therefore entitled to sue on his own account — 5 (iAAan v Btped, 
34 Cal 48 

26 — For compensation for Cne When the ioss occurs. , 
loss of service occa- year 
sioncd by the seduction 
of the plainlifi’s ser- 
vant or daughter. 

303. If the daughter had been marrieef but deserted by her husband, 
and was under her father’s protection and performing household duties 
(or him, lie liad by law and custom a right to the service of the daughter, 
and a suit by lum was maiatainable for the loss of tus daughter a service 
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through seduction— Raw Loll v Tula Ham 4 All g; {ptt Stuart C J ) 
Bat Oldfield J held in this case that soch a suit was not maintainable 
b> a Hlclo father 

2- For compensation for One The date of the breach 

inducxng a person to jear 
break a contract wth 
the plaintiff 

The plaintiff and defendant were nval transport contractors to the 
Bntish Government in connection with certain military operations the 
defendant improperly enUced the jamadars of the plaintiff into breaking 
their contracts by patting the camete which they had contracted to supply 
to the plaintiff at the disposition of the defendant Held that a suit for 
compensation against the defendant was governed by this Article— «jie/i 
V S*ai* Panda ^6 Ind Cas. 88; (P Cj, A I R 1926 P C 88 

28 —For compensation for One The date of the distress 
an illegal, irregular or yeir 
excessitc distress 

334 For a full discussion as to the meaning of the word compensa 
tion see Note 3 5 under the next Article It has been held m a Bombay 
case that where the suit was to recover the amount that was illegally 
levied m excess the suit was not governed by this Article but by Art 62 

tad}\ V Musab* 10 Bom 66j No reason has been assigned for the 

inapplicability of this Article but probably the learned Judge interpreted 
the word ‘compensation* In its narrower sense (* e in the sense of 
dam:iges 

A suit against a Municipal Board for compensation for illegal or execs 
sive distress is governed by the specific provisions of this Article and not 
by Article a {which is more general]— fiftiHUipof Board v Coodall, 36 
All 482 

A suit against a landlord for comperisation for illegal distraint of crops 
is governed by Art 28 or 29 — JagaSuban v Saral 7 C W N 728 

Where an illegal distraint was made by a landlord under Madras Rent 
Recovery Act VIII of 1865 a suit for compensation brought within one 3 ear 
of the distraint was in time — Yamuna Bax v Solayya 24 Mad 339 

29 —Tor compensation for One The date of the seizure 
wrongful seizure of year 
moveable property un- 
der legal process • 
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305 Compensation — In Murugesa v Jaltarant, 23 ^lad 621 {626) 
it has been held that the word compensation must be interpreted m its 
wider sense, so as to include a claim to recover the value oi the goods 
seued, as well as a claim by way of damages independent oi the value of 
the goods and is not rcstncted to the latter class of claim alone See 
also YtUammal v Ayyappa 38 Afad 972 (at p 984 per Sadasiva Ai>ar J J 
and 2 ^aras\mha v Gangaraju 31 Mad 431 (433) where the same opinion 
was expressed Similarly in Jagjtvati v Gutam JiJain, 8 Bom 17, it was 
held that a suit simply to recover the money wrongfully taken under 
a decree was a suit for compensation under this Article . and so m Veniala- 
chelluiii V Nagappa, 23 M L J 519 this Article was held to be applicable 
to a suit for refund of sale proceeds realucd by sale of plaintiff s property 
by wrongful attachment 

But the Calcutta and Allahabad High Courts are of opinion that the 
word compensaLon presupposes that the plaintiff must have been dam 
mfied, and the suit must be by way of damages a suit by the pUintiff merely 
to recover the money wrongfully attached and taken away by the defendant 
fn execution oi the latter s decree against a third party » not a suit for 
eompeHsai\o» under this Article but is governed by Article 62 — Lakshmt 
Pnya v Ramakaula 30 Cal 440 (dissenting from 8 Bom 17) , Ntadar 
Sxngh V Gattga Dei 33 All 676 (dissenting from 8 Bom 17) See also 
Rajputana Malwa Railway Stores v A/mere MiiHuipat Board, 32 All 49 h 
and tfuiHCipAl Board v Oeokiiiandaii 3O All 555 (cited under Article 2) 
and ye//ai«i«a/ V Ayyappa 38 Mad 972 (per Sundara Aijer J at p 97 ^) 
where the word has been applied only to a cfaim for damages 

306 Wrongful seizure of moveable property —'Where a warrant 
of attachment was executed by affixing the Court seal to the outer door 
of the warehouse where the goods were stored, without breaking open 
the door and taking physical possession of the goods inside, this was held 
to be in effect an actual seiture. and a suit for damages for such seizure 
fell under Art 29 — Vi(//a>i Chand v Bank of Madras. 27 Mad 34O 

The word seizure' means tlie taking of something out of the possession 
ol its owner Where the moveable property (money) was in the custody 
of the Court and the Court distnbuted it among the judgment creditors 
of the owner, there was no 'seizure' withm the meaning of this Article— 
Ram\aratnv Dny DanAr, 39 All 322(329). >5 A L J 293 39 Ind Cas 
532 , Rupabai v AudimuJain, 11 Mad 345 . Rajaram v Mtilehand, 7 N L 
] 140, A I U 1924 Nag 248 

An attachment of a debt is not a seizure Seizure iniolves something 
in the nature of a transfer of possession The attachment of a debt it 
maile by a written orjler prohibiling the CTCditor from receiving the debt 
and the debtor from making payment thereof, until the furtlicr order of 
the Court (sec O zi tile 46 C P Code) No fr«ni/fr of possession i» 
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coatcmplatH thr prohihitftr\ otder — YeHaminnl v A\\ appa 38 Mai 
973 ^987! 

The wor 1 seizure means takini! hostile possession and not taking pos 
session of what another ttAiinlartIv i.ises Therefore where a debt is 
attached and the debtor makes \ \Aluntan pas-ment of the debt into 
Court such pasment does not constitute a seizure Hence if the amount 
of debt IS paid b\ the Court to the decreeholder a suit bv the claimant 
of the debt against the decreehol ler is governed lit either Art 62 or 120 
— Ytitammal v Avyappa 38 Mail 072 <074 0S7) 26 M U J 166 22 
Tnd Cas 80 In this case it has been further held fat page 974) that a 
debt not being a moseabic propertv tlie attachment of a debt is not a 
seizure of mas cable properts under this \rticle 

Where the defendants had brought a suit against the plaintiffs for sums 
due to them on account of mantime necessaries supplietf to the plaintiffs' 
ship and obtained an warrant of arrest of the ship but the suit was after 
wards dismissed for want of junsdicfion held that the arrest of the ship 
was a seizure under fejal proress The fact that the suit was dismissed 
for want of jurisdiction did oot render the order (or arrest a nullity '1‘he 
seuure waa therefore under a legal process— .Meira: Sifain 
Co Ltd V Shai^mar Works t id 42 Cal 85(108) 

A suit bi the holder of a hipothecation-decree based on a bond hypo 
theeating certain timber og-uust a simple money decree holder for com* 
peasation for wrongful attachment and sale of the timber m execution 
of the Utters decree is goiemed bi tins Article-~. 5 >»d''a&aK v Goiaihar, 
3 O C 3+0 

A suit for damages for detention of the plaintiff s cattle which were 
seized in execution of the defendant s decree against a third party falls 
under this Article — Itani Smg v tlkollro ’j W R 298 Ttjoo Pnlel v, 
MahotnedaJt 7 C P L R 77 

Art 29 IS oot limited in its application to cases m which the seizure 
13 intrinsically wrongful as for instance where it is made without juns* 
diction it applies also to coses where the foundabon of the claim 13 that 
the defendant procured the seizure of the plaintiff s property under a per- 
fectly legal process but by misrcpresentabons to Court — SohkoltJigaw v 
Knsknaswa m 38 M L J 324 S:>lnd Cas 786 19*0 M W N 192 

Where a seizure is under a wnl of Court it is facie not wrongful 

and unless it is shown that the Court issuing the wnt had no junsdictioa 
01 er the subject matter or that the wnt was against a person not a patty 
to the decree a suit for compensation for the seizure would not fall inthio 

Art 20 A mere improper attacbiaent is not wrongful attachment 

Arjan Biswas V Abdul 35C L J 460. 64 Ind Cas 313 The attachment 
by the decreeholder of the properties of his judgment debtor is not wrongful 
b> reason of the fact that the vendor of those properbes has got a lien on 
them for his unpaid purchase money The judgment-crediton, are no 
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under any obligation to enquire at the time of attachment uhethcr the 
purchase money due to the vendor has or has not been paid The seizure 
IS perfectly lawful — flaw Narain v Bnj BatiKe 39 All 322 (328) 

The attachment of the debtors property by the creditor before judg- 
ment IS a lawful seizure if a decree 1$ aftenvards passed in favour of the 
creditor The seizure is not wrongful by reason of the fact that it has 
been effected before the decree Since the suit is subsequently decreed, the 
attachment to all intents and purposes must be deemed to have been 
effected in execution of the decree — flow A/araiw v Bn} Banke, 39 AH 
§22 (at p 3'>a) Manga v Changa Mai 22 A L J 977, AIR 1923 All 
i3i If the suit in which the attachment before judgment takes place 
IS decreed by the Court of first instance but is dismissed on appeal, the 
attachment was none the less » lawful seizure and not a wrongful one , the 
order of attachment might have been passed on insufficient grounds but it 
was not intnosicall) wrongful that is there was no wrongful attachment 
on the day on which the attachment was made In such a case. Article 
36 or 49 applied Even if owing to the subsequent dismissal of the suit 
on appeal the attachment is held to be wrongful still it may be treated as a 
continuiag wrong under section 23 and the suit for compensabon would bo 
within time — Manga v Changa Mai az A L J 977, 81 Ind Cas 1038, 
A I, R iQ'5 All <31 Dut if the attachment before judgment IS unlawful 
(c g if the suit in which the attachment was made was brought by a person 
having a fictitious btlo or by a person bavmg no title, or if the property 
attached did not belong to the defendant) a Suit for compensabon for such 
wrongful attachment falls under this Arbclc It would not fall under 
Article 36 49 62 or 120. because Article 29 is more specific than those 
articlcs~-flflwi Uarain v Vtnrao Stngh, 29 All 615, WaraiiwAa v, 
Gangaraju 31 Mad 431 In Manavrkramanv Avtttlatt, 19 Mad 80 such a 
suit was held to be governed by article 3O or 49 and not by Article 29 , but 
no reason has been stated for the non applicability of this Arbclc. c\x%pt 
that the wrongful attachment does not amount to 'wrongful seizure * 

307 Distraint of crops — The decisions arc hopelessly irrccona- 
lable on the question as to which Article would apply to a suit for damages 
for illegal distraint of standing crops In some cases it has been held 
that the suit would be governed by Art 36 standing crops not being move* 
able property within the meamng of this Article — llanCkaranv Ilan hat, 
32 Cal 459, Murlidkar v Mulu, II N I. H |3 Srtpalt v Hart Kar, 
36 Cal 141 (The dcfimtion of moveable property in sec 2 {13) of the 
C 1* Code wtuch includes standing crops wilt not prevail m the Limitabon 
\ct~~DevaraSfiii v DetarateUt, 18 It L T 532 , Panda v Jennuidt, 

4 Cal. O65) Uut in Jagatjibaa v Sarat, 7 C W N 728 it was held that 
Art. 28 or 29 applied to such 3 suit In/odu.Ve/Av Hart Kar, 

N 308. Article 48 or 49 was held to be applicable, and not Article 29 or 3^ 
llichagpur Court is of opinion that Article 39 wouM apply 
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Sco notes under Arts 36 30 and ^9 where the subject has been fully 
discussed 

30 — Against a earner for One year WTten the loss or injury 
compensation for losing occurs 

or injunng goods 

\ B — The period of limitation under Articles 30 and 31 of the Act 
of 1877 was originally two )fars but by sec 3 of the Limitation Amend 
ment Act \ of 1899 it has been reduced to one year] 

308 Carrier — A earner m its general sense means a person or a 
company who undertakes to transport the goods of another person from 
one place to another for a hire It is not necessary for the purposes of 
Articles 30 and 31 that the earner should also be a common earner within 
the meaning of the Carriers Act 1865 — Mylappa v B I S Ce Ld 
34\I L J 333 A landing agent IS a earner within the meaning of these 
Articles— /fcid 

Sea going mcrchantships are earners within the meaning of these 
Articles though they are not common earners as defined in the Carriers 
Act (HI of 18S3)— B / 5 V Co V Hajt ^lahomed 3 Mad 107 (no) 

509 Suit based on contfact —It has been held in some earlier cases 
that where there is a eontrati to deliver a suit for coraprnsation for breach 
of the contract is governed by Art 115 This Article applies to suits for 
compensation for loss or damage to goods ansmg from malfeasance rais 
feasance or nonfeasance tndtptndtnf 0/ eoni'oti^Bnltsh fndnt Sltant 
JViiy»ga/«o« Company v Itajee Mahomed 3 Mad 107 Kaln Ran v Mairoi 
Ry Co 3 Mad 340 DonmuU V B I S ff Ca laCal 477 Mohait Sing 
V HenryConder 7 Bom 478 Buttbcsedccisionsweregivenatatiniewhen 
the word non-delivcty did not ewst m Article 31 and the Courts had 
therefore to apply Art 115 to suits for compensation for non delivery 
of goods treating them as suits for breach of contract to deliver Article 
30 was confined to action in tort and Art 31 to actious ex contracltt In 
G I P Ry Co V Raiselt 19 Bom 165 Farran J however remarked fat 
p 188) that the Courts would have better fulfilled the intention of the 
Legislature by treating all claims against a earner which would fairly be 
deemed to arise out of the loss or injury to goods as coming within the 
purview of articles 30 and 3! than by confining the general words of the 
former Article to a claim for compensabon for loss of goods arising otherwise 
than out of contract 

Since then the Legislature has added the word non-deliveiy m 
Article 31 {by the Amendment Act X of 1899) so that this Arbcle is now 
made more comprehensive and self contained and there would be no 
necessity for bnngmg in Article 113 into a case of noa-delivery It is 
now settled law that under Arbclcs 30 and 31 « is immaterial whether 
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under any obligation to enquire at the time of attachment whether the 
purchase money due to the vendor has or has not been paid The seizure 
is perfectly lawful — NaratH V Brij Baiikr, 30 All 322 (328) , 

The attachment of the debtor’s property by the creditor bffore judg- 
vienl IS a lawful seizure, if a decree >s aftenvards passed in faiour of the 
creditor The seizure is not wrongful by reason of the fact that it has 
been effected before the decree Since the suitis subsequentlydecrecd, the 
attachment to all intents and purposes, must be deemed to have been 
effected in execution of the decree — Bam Narattt v. Drij Banke, 39 -Ml 
522 (at p 328) , Manga v Changa Afal, 22 \ L J 977, AIR 1925 All. 
131 If the suit in which the attachment before judgment takes place 
IS decreed by the Court o! first instance but is dismissed on appeal, the 
attachment was none the less a lawful seizure and not a wrongfuf one i the 
order of attachment might have been passed on insufficient grounds, but it 
was not intnnsically wrongful, that is. there was no wrongful attachment 
on the day on which the attachment was made In such a case, Article 
3C or 49 applied Even if owing to the subsequent dismissal of the suit 
oa appeal the attachment is held to be wrongful, still it may be treated as a 
continuing wrong under section 23, and the suit for compensation would be 
within time — Maitga v Changa Mat. 22 A L J 977, 81 Inil Cas fojS, 
A I. R 1925 All 131 But if the attachment before judgment IS unlawful 
{eg if the suit m which the attachment was made was brought by a person 
having a fictitious title or by a person having no title, or if the property 
attached did not belong to the defendant) a suit for compensation lor such 
wrongful attachment falls under this Article It would not fall under 
Article 36, 49, 62 or 120, because Article 29 13 more speahe than those 
articles — Bam Naratn v Umrao Stngh. 29 AH. 613, Narait»iha\. 
Gangaraju, 31 Mad 431 In Manavihramatt v. Avtst/an, 19 Mad 80 sucli a 
suit was held to be governed by article 36 or 49, and not by Article 29 ; but 
no reason has been stated for tbe non>app!icabiltty of this Article, except 
that the wrongful attachment docs not amount to 'wrongful seizure.' 

307. Distraint of crops : — ^Tbe decisions are hopelessly irrcconci' 
labic on the question as to which Article would apply to a suit for damages 
for illegal distraint of standing crops In some cases it has been held 
that the suit would be governed by Art 36, standing crops not being 'mo'C- 
ablc property' wnthm Ihcmcaningof this Article — Han Charaitv. JIan Kar, 
32 Cal 459, .tfurhiliar v. MuIh, ti N L R 18 . Sripjli v. Itan Bar, 
36 Cal 141 (The definition of moveable property m see. 2 (ijj of tlie 
C. P. Code which includes standing crops will not prevail in the Limitation 
Act — Dtvaroiitn v. PnaroitUt, 18 if. L. T. 532 ; Panda v. JinnudJt, 

4 Cal. C63) Uut in Jagatjiban v. Saral, 7 C. W. N. 728 it was held that 
Art. 28 or 29 applied to such a suit. In Jadu Salh v flari Bar, 1 7 C. U'. 
N. 308, Article 48 or 49 was held to be applicable, and not .Vrtide 29 or 36 
IhcNagpur Court is of opinion that Article 39 would apply. 
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See note? under \rts 36 59 and ^9 where the subject has been fully 
discussed 

30 — Against a earner for One year WTien the loss or injury 
compensation for losing occurs 

or mjunng goods 

N B — The penod of litnitahon under Articles 30 and 31 of the Act 
of 1877 was onginallv two jears but by sec 1 of the Limitation Amend- 
ment Act X of 1899 It has been reduced to one year) 

308. Carrier — \ earner' in its gcoeral sense means a person or a 
company who undertaLes to transport the goods of another person from 
one place to another for a hire It is not necessary for the purposes of 
Articles 30 and 31 that the earner should also be a ‘common earner' within 
the meaning of the Garners Act, 18O5 — ^/yIappav D I S N Co 
34 M L ] 353 A landing agent is a earner within the meaning of these 
Articles — 

Sea going mercbantships are earners within the meaning of these 
ArticUs though they arc not ‘common earners as defined m the Cartiers 
Act (in of 1863) — B I S N Co V Hojt Mahomed, 3 Mad 107 (no) 

309 Suit based on contract — It has been held la some earlier cases 
that where there is a contract to deliver a suit for compensation for breach 
of the contract is governed by Art 115 This Article applies to suits for 
compensation for loss or damage to goods anstng from raalfeasaace> mis 
feasance or nonfeasance independent of eontraet^BTiUsh India Steam 
yavt$ation Company s ffojre WoAowied. J Mad to? KafuBamv Madras 
By Co. 3 Mad i^o.Danmultv B I S H Co, rz Cal , Mohan Sing 
V Henry Condcr, 7 Bom 478 Butthesedeasionsweregivenatatimewhen 
the word "non-delivety did not exist in Article 31. and the Courts had 
therefore to apply Art 115 to suits for compensation for nondelivery 
of goods, treating them as suits for breach of contract to deliver Article 
30 was confined to action in tort, and Art 31 to actions ex contractu In 
G I P By Co V BaiffU, 19 Bom 165, Farran J however remarked (at 
p 188) that " the Courts would have belter fulfilled the intention of the 
Legislature by treating all claims against a earner which would fairly be 
deemed to anse out of the loss or injury to goods as coraing withiu the 
purview of articles 30 and 31, than by confining the general words of the 
former Article to a claim for compensation for loss of goods aosmg otherwise 
than out of contract " 

Since then the Legislature has added the word "non-delivery’ in 
Article 31 (by the Amendment Act X of 1899) so that this Article is now 
made more comprehensive and self contained and there would be no 
necessity for bringing in Article 115 into a case of noa-delivery. It is 
(low settled law that under Articles 30 and 31 it is immatenal whether 
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the liability of the defendant arises aid of contract or of tort Therefore 
Article 31 Mould apply to a smt against a earner for compensation for 
non delivery of goods irrespective of tlie question whether the smt was 
laid in coqtract or in tort — Veukalasubba Rao v ^iiatic Steam Navigation 
Co 39 tfad I (F B) at p 12 Secretary of Stale v Dunlop Rubber Co 

6 Lah 30X •’6 P L R 490 B V Ry Co v Ifamtr d P L T 565 A 
I R 1925 pat 727 Mofi Ram v F I Ry Go 108 P R 1906 (F B) 
Ckirantilal v B N Ry Co 52 Cal 37- -9 C W N 277 In an earlier 
case however the Calcutta High Court [Radha Shyam v Secretary of 
State 44 Cal iG at p 26) has expressed the ppmion that a suit by the con 
signor against a railwaj company for compensation for non deliterj of 
goods would be governed by Article 115 as it is a case of breach of a wntten 
contract the invoice being the contract (see Note 31 1 under Art 31) 
The learned Judge in this case followed the old and obsolete rulings of 7 
Bom 478 and 12 Cal 477 

tio Loss —A suit against a railway company for compensabon 
lor loss ol goods alleging the same to have been due to the anlful negh 
genee or theft by the company s servants is governed by this Article— E 

7 Ry Co v Ram Aular so C W N 696 

Article 30 IS inapplicable to a case where the goods are not lost but 
are lying in the lost property office of the railway company because delivery 
of them has not been claimed by any one The case is one of non-deliiery 
and covered by Article ^t—'Musladdt fat v C R (S- C 7 Ry Co t* 

Alt 390 (392) 

This Article does not apply where the defendant docs not plead or 
prove any loss but on the other hand pleads that no goods were given 
to them for consignment — Radha Shyam v Secretary of Stale 44 Cal 
lO (26) 

If the plaintiff sued the railway company for non dehvery of goods 
vathiD three years as provided by Article ti;) (which was the lav before 
the amendment of 1899) the defendant could not set up a case that the 
goods Mere lost in order to bnng the case Mithm the shorter penod of 
Umitation under Art 30 The defendant could notask the Court to infer 
from the mere non delivery that the goodsMcre lost if he sought to avail 
himself of the shorter penod of limitation presenbed by this Article, the 
burden lay onTiuntoprove asanaRinnatne fact that the goads were lost— 
Mo&dH SiMg V Henry Conder j Bma 478(480} This decision is no longer 
of any importance, because under the prevent law loss and non-dcllvcry 
are provided by an equal period of limitation under Articles 30 and 31 

So also the burden of proving the time when the goods were tost lies 
on the defendant — Madras South Marhaila Ratluay Co v Dhimappa 
.3 M L. J 511 

The words against a tamex for losing or in)un&g goods obviously 
suggest not a loss of the goods to the owner but an actual losing of the 
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goods b> the earner himscU nul tin. nords when the loss or injury 
occurs in the third column mean lliat the penod of limitation begins to 
run from the time when the earticr lost or injured the goods, and not from 
the time when the consigntc ina> be said to have suffered loss Therefore 
the burden of jiroving w hen the goods were lost is deadedly on the earner 
companv \Mierc the radwaj compan> did not prove or admit that the 
goods were lost but on the other hand they had been continually assunng 
the plaintiff that the matter was under inquir} and was receiving their 
speaal attention up to a penod within a >ear of the suit the claim of the 
plaintiff was not barred b> Article jO although the suit was brought more 
than a } car after the despatch of the goods — Jtigal Aishore v G I P 
Ry 45 \11 43 (45) 20 A L J 79i 08 Ind Cas 981 AIR 1923 
\U 22 

The term loss does not include mtsdehtery The word loss’ in this 
\rticle contemplates an actual losing of the goods by the earner himself, 
and therefore when the earner debvers the goods to a wrong person, it 
cannot be said tlut he has lost the goods Neither does Article 31 apply 
because nusdcUverv is not the same as non deliver} The case of misdeli* 
very therefore falls under Article tts-^Fakir v Secretary of Stale, igi} 
P L R 170 following CAujiga V<r/ v D <5>A H' C(»,6P R 1897, 
la a recent hull Bench case of the Lahore High Court, however, it has 
been held that the word loss iQ section 80 and other sections of the Rail* 
vrajs Act should not bo interpreted in the restneted sense of losing of the 
goods by the earner, but should include loss to the owner as well, and 
therefore it clearly contemplates a case of mndehiery — HUt SttW)trs &• 
Co V Secretary of State, -i Lah 133 (P B) overruling 6 P R 1897. 
But as it IS a case under the Railways Act, it is doubtful whether 
It should be appbed in construing Article 30 of the Limitation Act, 
since the two Acts arc not part tiiatena (See a Pat 442, at pp 
446. 448) 

313A Starting point of limiUlijn — Where on the date on which 
the consignee went to the railway station to take dehvery of the packages, 
they were missing and there was nothing to show that the goods were lost 
pnor to that date, time ran only from that d^e — G I P Ry v Radkey 
Mat, 47 All 549 23 A L J 398 AIR 1925 All 656 

31 —Against a earner for One When the goods ought to 

compensation for non- year be deUvered. 

dehvery of, or delay in 

dehvenng, goods 

31 1 Scope of section — ^This Article applies not only to a smt brought 
by the consignee but also to a suit brought by the consignor It provides 
for a suit for compensation for non-dehveiy, tea suit by a person who 
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by reason of non delivery lias sustained loss There may be cases in which 
IS IS not the consignee who sustains loss but tlie consignor In such cases 
it would be a suit by the consignor for compensation for non-deh>ciy 
Thus, where the consignor (who had purchased a quanbty of salt from the 
Salt Supenntendent at Sambbar) despatched at Uamnagar stabon certain 
empty gunn> bags through the railway company to be delivered to the 
Salt Supenntendent at Sambhar who was to send back the bags filled with 
the salt to the consignor but the bags were not dcliicrcd, it was held that 
m this case it was the consignor who would suder loss by reason of non 
deh\ery as he would not get the salt and he would be the person to sue 
under Aiticle 31 The consignee had nothing to do with the bags and would 
suffer nothing for non delivery — Muitadd* Lai v B B S' C I Ry Co , 
42 All 390 (393) . Ch\ran)tlal v B N Ry Co , Cal 372 29 C W. N 
277, A I R 1925 Cal 539 la Radka ‘>kyatn V Secretary of Stale, a 
16(26). 20 C W N 790 Chatterjee J has laid down the narrow proposibon 
that Article 31 seems to contemplate a suit by the party who is cntitied 
to the delivery, namely the consignee and does not apply to a suit by 
the consignor 

313 Non-delivery —A suit against a earner for compensabon lo 
respect of goods not delivered is governed by this Article and not by Art. 
115—/ C iV Ry Co Ld V Manda 13 C W N 851, 1 /ii»adifi Z.a/ V 
D B S’ C I Ry Co. 4Z All 390 Al* MakmaJv C / P Ry Co . ii 2 ^ L 
R 174, Moll Ram v E I Ry Co , (1906) P R 108. G I P Ry Co v 
Ganpat Rat, 33 All 344. lla}t Ajam v Bombay 6- Persia 5 N Co. 
Bom 562 (570) . ye/ikala Subba v A S M Co, io Mad t , E I Ry Co 
v Sagar Midi. 4 Pat 482. 6 P L T 559 \ I R 1925 Pat 61 1 

The word non delivery was introduced into the Act of 1877 by 
the Amendment tet \ of 1S99 I’rccious (o 2899, a suit for conipcosation 
for non-dclivcry of goods was treated as a suit for compensabon fur breach 
of an implied coiitraet to deliver and was governed by the three jears' rule 
of Lmitation under Art 115 — Mohan v Henry Condtr, 7 Bom 478. G 
I P Ry Co V Raiitll, 19 Bom lUi.Haisajt v E I Ry Co , 5 Mad 
388, DanmuU v B / S iV Co, 12 C\l 477 These dcasions arc no 
longer of any autbonty Sec ivotc 307 in \rticlo 30 under heading Suits 
based on contract ’ ft has been pointed out in that Aotc that it is now 
settled law that a suit against a earner for cumi>ensatioa for non-delivcr> 
of goods IS governed by \rbclo 31. wlicUicr tlic suit is laid m contract on 
ground of non*dclivcr), or in tort . therefore this .Vrticlc applies to a suit 
for compensabon for noD-dcbvcO> where tiie suit is groundcO on tort, via 
where in adUiboa to non delivery the ploinUU alleges tliat the railway 
cuiuiiany has wrongfully converted the goods fhc suit would nut be 
governed by Vrt 48, because \rticlo 31 is more specific than Ut. 48—* 
SeereUry of btate v Dunlep Rubber Co , I* Loll 301. .0 1 ’ L U 4^, \ I R. 

1 925 Lah 478. 88 Ind Cos 974 
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Where goods ^nt through a RailHa> Company were not taken delivery 
of b) the consignee and were not sent back to the consignor ownng to 
defect in hts address and were therefore sold by tlic Company as unclaimed 
goods under see 5& of the Railways Act a suit by the consignor to recover 
the sale proceeds is not a suit (or compensation for non delivery under this 
Article but is gosemed by Vrt ba — Tara CJtand v M &• S 1 / Ity Co , 
44 Mad 8aj 

Short dilnery amounts to non dehvery of the things short delivered, 
and therefore falls under Article 31 See fla}i Ajaiii v Bombay Persta 
5 .V Co , 26 Qom 362 and Venhatasubba Rao v A S N Co 39 Mad 
I The Patna High Court holds that short delivery means loss of the 
portion of the consignment undelivered and falls under Article 30 — Rameswar 
Doss v£//?y Co, 4PLT 331 AIR 1923 Pat 298 

As to the starting point of bmitatioa under Article 31, the burden 
lies on the carner>defendant to shew when the goods ought to have been 
dehiered — RadhaShyamv Seert'ary of Stale. Ca.\ 16(26} This Article, 
which lay’s down the starting pomt to be the time when the goods 
ought to have been delivered, cannot apply to a case where it is im 
possible to show or prove as to when the goods ought to have been 
delivered— /&ii 

Where on the date on which the consignee went to the railway station 
to take delivery of the goods (be station master refused to give delivery, 
the penod of limitaUon for a suit under this Article ran from that date 
as being the date on which the railway company ought to have delivered 
but failed to deliver the goods — G I P By y Raikey Ifa/ 47 All 349, 
33 A L J 398 AIR 1925411 656 Time runs from the date on which 
the goods ought to be delivered and the question as to when the recovery 
of the plaintiS s goods became hopeless is immaterial — Secretary of Stale 
V Dunlop Rubbef Co (supra) 

Where the plaintiff made over certain goods to the Railway Company 
in August 1918, but the goods not having amved at their destination, the 
plaintiff began to make inquiries, and from February 1919 to February 
1920, there was continuous correspondence between the parties in which 
the plamtill was being assured that the matter was bemg inquired into, 
and ultimately he instituted a suit in March 1920, held that since the plambfi 
had all along been assured that inquiry was being made and he had even 
hopes of getting delivery of the goods with one year of the suit, it cannot 
bo said that tus claim was hied more than a year after the date when the 
goods ought to have been delivered There is no inflexible rule that time 
must begin to run from the eapiry of the ordinary penod of transit— 
Jugal Ktshore v C I P Ry , 43 All 43 (46) 20 L J 792, 68 
Ind Cos 9S1 

Misdelivery . — See Note 310 in Article 30 under heading "Loss " • 
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Part V. — Tito years. 

32 — Againatoiicwholuv- Two When the perversion fu'st 

nig a ngiit to use pro- years. becomes known to the 

perty for sjKcific pur- person injured thereby, 

poses perverts it to 
other purposes 

313 Suits under this Article — rhi» Article should not be rcslnct* 
cd to a suit for coinpematioit Tlus article is independent of the nature of 
the rcmed>, and applies equally to all classes of suits brought upon the 
cause of action referred to m this \rticlc— Sooun Cepa v. /f^gAiii-ir, 2-1 
Cat i(3o (162) Thus, from the undcruolid eases it will be eiidcnt that 
tlus Article applies to suits for tnpiHCltoM. etectmtnt, e'e 

\ suit by a Zemindar against certain occupancy tenants who had 
converted arable land into a grove or wood b> planting trees thereon, for 
ail injunction directing them to remove the trees >s governtd by this 
Article— fraiigodAar v Zahurriya. 8 All 446 : JaiUfhen V llain Lull, 
20 .Ml Jig But where the trees were planted upon the waste lands of 
lus village by certain trespassers, a suit for removal of the tries would 
be governed by Article t2o aud not by this Article, because Utc trespassers 
were not "persons having a right to use projvcrtj for speafic purposes" 
within the meaning of this Arucic— VnsAare/ .■Ift v tjtkhan //luuiu. 
10 All O34 If the suit against the trespasser is one for removal of the 
trees and for possession. Art 144 applies— v DniJesansri, 
4O .Ml 52, 75 Ind Cas. 2CO. A I K 1^24 All 443. 

rius .\rttdc apphes to a suit brought under sees 25 (u) and 135 
the Bengal Tenancy Act for (he ejectment of a tenant and for removal 
of trees planted by bini on laud leased out fur agnculturol purposes Art. 
120 does not apply to such a case — NvMiaii v tiaghubir, 24 Cal. iCo 

A suit against a tenant for mandator) injunction to fill up a taiA 
excavated by the tenant on land leased out for agncultural purposes, 
and in the alternative for ejectment, falls under this .Vrucle, and not 
under Art. I20 — ihuroop v. Joggessur, au Cal. 504 (f. B) practically 
• uverruUng Kedaritalh v. KkeUerpuui, O Cal. 34 and disapproving Couesk 
V Gondour, 9 Cal. 147. bo also, a suit (or ejectment as well •'is for com- 
I>cnsatioa against a tenant wlio has broken the conditions of the lease b> 
making excavation on agricultural land, is governed by this Article — 
l{tisknii Das v. Mokendra, N gjo 

Where according tu the custom of tiie village* a jtoud was riserved lor 
tiie comnioa use of alj the owners of the village, and no individual owner 
was enbUed tudo anything so as to lolctfcro with such cunimon uk*. and it 
appeared that the defendants took |nivscssiuii of the jxand and Idled it up 
with earth and eulbvaU-d the land, a suit for aii iiijuiutiun rcsUainiiig 
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the (JefcikJaat fruin ctilu\ating the land uas governed by this Vrticle in 
a» mad) av the defendant had perverted the pond to purposes other than 
those fur which it was mtende I This Vrticfc is not restricted to the 
case of a defendant who was before the iiicroachinciit in actual and ex 
elusive possession 1 1 the prot>crt\ for a siiecific purjxisc and subsequently 
perverts It to othtr purjvoses — Ghi'an Md v ibj il Salar 89 lud Cas 
405 V I U igij Lah G53 

bo also a suit against a tenant ander sec ijj Uuugal leiiancy Act 
to eject a tenant u bo had allowed a (lortiou of Ins holding to be encroached 
upon by a stranger and had c\changcd another plot of land of the tenancy 
in contravenUon of the tenns of the kabultyai is governed by tlus Vrticle 
and not b) \rlicle 143 — Taker \ Tarafdt o C W X 661 

Where the defendant who had formerly placed a number of beams 
on tho plaintiffs viall and constructed a tliatched roof on them subse 
qucntl) placed on the wall heavier and more numerous beams and’built 
a masonry roof on them a suit by the plaiobS for removal of the beams 
does not fall under this \rticle There is no pervernon of use in this case , 
the use rcniams the same namely placing beams on the wall but the 
defendants have earned out the purpose in a different way by plaaug 
heavier and more numerous beams Article 3- dues not apply, but pro 
bably \ii i.o — Mohan v Dtshaiibhar 46 \]l C 3 78 Ind Cas 193 V I R 
ig 4 All 430 

\Mierc the defendant who had only the ngbt to bury his dead in a 
public graveyard planted trees therein and converted it into a grove, 
and the plaintiff the propnetor of the land sued for possession of the 
plot and for removal of the trees held that the pUmtitf could not sue for 
possession because tlie public (lucluduig the defendant) had got a presenp- 
tive right to use the land as a graveyard but that fie could sue to remove 
the trees and this suit was governed by \rUcle 32 It was contended 
that Art 32 could not apply until and unless some particular person was 
in possession of the propertv and that jiroperty had been given to him 
fur a spcciQ'' purpose It was licld that Ihis contention was not nght— 
Ismail V Thakur Lai AIR I9260udh34f 93 Ind Cas 89 

33 — Under the Legal Re- Tivxi When the wrong com- 
prescntativcs Suits yean. plained of is done 

Act. Xll ol iSss, 
against an executor 

34 — Under the same Act Two When the wrong com- 
against an adminis years plained of is done, 

trator 3 
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35 — Under the same Act Two When the wrong cora- 
against any other jears plained of is done, 

representative. 

314 TIic Legal Rcprcscntitivcs Suits Act permits the executors, 
administrators of the deceased, etc. to be sued for any wrong committed 
by turn in his It/ctime for nhicb he tiould have been subject to an action, 
provided such wrong is committed uithin a >ear before his death 

Articles 33 — 35 provide for suits a^aiits executors, etc , whereas Article 
20 provides for suits by executors, etc 

[Arts 33 35 of the present Act correspond to Art 33 of Act XV of 1877. 


Arts 34 and 35 of the old Act have been omitted for reasons stated in the 
notes below and to preserve the numbering of the old Act, Art 33 has been 
split up into three Articles 

\rts 34 and 35 of Act XV of 1877 ran thus — 

34 “—For the recovery of 
a wife 

Two 

ycaib 

When possession is 
demanded and re* 
fused 

35 —For the restitution 
of conjugai nghts 

Two 

years 

Wlien restitution is 
demanded and is re* 
fused by the husband 
or wife, being of full 
age. and sound mind 


315 Under the \ct of 1877 there was a conflict of opinion as to the 
applicabilit> of these Articles and as to the application of see 23 to the 
suits contemplated by these Articles 

Thus where a suit for recovery of wife was brought by the husband 
against a person who detained tlic wife it was held in one f-avi tliat the 
cause of action arose when the husband clemandcd possession of his wife 
an<I was refused and section 23 did not apply The suit was barred unless 
brought within 2 >cars after demand— GAisnt v VrArom, Co P R 1S79 
In another cose it was held hiwcacr. tliat a third jicrson who harbours 
a run awa> wife docs a continuing wrong and in a suit by the husband 
against such iKP.nn fur the recovery of hu wife a fresh penud of limitation 
runs at c\cr) moment of the time during which the wrong continues under 
sec 2i-~KhairuJJtit s DudKt 80 1 * I( 1892 

bo also, in nspcct of suits under \rticle 35 it was held in some c isvs 
that the refusal of a wife to return to tier husband and to allow him the 
exercise of conjugal n(,hts was acuntinuuig wrung Rising rise to constantly 
Tecumng causes of action, ms that the suit though goscnicd by Article 
33 ssas U' ^ exclu.lc\l from the operatum of section 23 Tlic suit was there* 
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fore pracutall) exempt from hmitation— Ba* San v Sankla 16 Bora 
714 Hem Ckaid V Shto 16 Bom 715 (Vole) Gkiein v Mehrai} 1879 
P R 60 In an Ulahabad case it was held that smeo the personal law 
of Hindus and Mahoraedans did not require an antecedent demand in a 
suit for restitution of conjugal nghts Article 33 was inapplicable to such 
a suit but Article r.o would apply as read with section 23 and the sdit 
was pracUcally ne«r barred — Btudi* v 13 All 126 In several 

other cases it was laid down that if \ lemand and refusal were m fact made, 
the suit would be governed b> Article 35 and would be barred if brought 
more than two >-cars after demand notwithstanding the provisions of sec- 
tion 23 Dka»]ibknvv Hirabat 23 Bom 644(1* B) Svavanat v Poovayt, 

28 Mad 436 /fjiftiitiiasid v Dudno \Ieah 34 Cal 79 In Fakirgauda 
V Gargt 23 Bora 307 the Judges were in doubt as to whether section 23 
would apply 

To avoid this conflict of decisions the Legislature has omitted those 
Articles from the present Act so that the suits contemplated by those 
Articles arc now altogether exempt from the bar of limitation 

But when a nght to restitution has a'ready been barred under the 
Act of 1877 It cannot be revived by reason of the fact that it is saved 
from the bar of limitation b> the present Act — Miihaimtad v 37 

Bom 393 The Allahabad High Court holds on the contrary that m the 
absence of a provision 10 the present Act to the cSect that nothing herein 
contained shall be deemed to revive any right to sue barred under the old 
Act the plaintid s remedy though barred under the old Act subsists under 
the new Act of 1908 — Ayes a v Faiyar 34 All 412 This view itis 
submitted is incorrect The provision Vothing herein Act has not 
been reproduced in the present Act (or the obvious reason that a similar 
provision exists in sec 6 of the General Clauses Act of 1697 See notes 
at p 4 ante ] 

36 — For compensation for Two When the malfeasance, 
any malfeasance mis years mis feasance or non- 
feasance or nonfea- feasance takes place 

sance independent of 
contract and not herein 
specially provided for 

3x6 Malfeasance, misfeasance and nonfeasance — These words 
arc equivalent to and have the some sigraficance as the word ‘tort They 
have the widest import and embrace all possible acts or omissions com- 
monly known as torth by English lawyers — Esso v Steam Ship ' Savtin , 
11 Bom 133 (135) These terms are generally applied to some wrongful 
act committed by persons standmg in a fiduciary or quasi fiduciary 
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chafactcr, &ucb as evecutora. trustees and directors of compames — per 
Maclean C J in Mansii v Dolkiu, zs Cal 692 {699) 

317. Suits not under this Arttde — Art 36 is a general Article gov- 
ing suits lor cuni|>cnsation for torts to which no spcaal \rtidc applies 
Thus a suit (nr compensation for wrongful attachment of moveable proper, 
ty before ]U(l(,mcnt is a suit for com|KiisaUon for "uron^ful seizure under 
legal process under the specific Article 29 rather than a suit under .Article 
3<>— Narain \ Umrao Stugh, 29 All 013 (617) The judgmcnt^crcdi 
tors' act of attaching the property uf thur judgment debtor and asking 
the Court to distribute the sale proceeds among t^cm, or their act of vritli* 
Urawal of this money under the orders of the Court, cannot be regarded os 
misfeasance or malfeasance wiUun the meaning of the secbon— 
Narain v lirij Uanke, 39 All 322 (330) 

\\ here till, malfeasance etc amounts to a trespass upon land, this article 
would nut nppl^, but Article 39 which vs more specific — iVaroiviiiinackaiya 
V Jiaghnpathia, 0 Mad 1,6 

PlaintUl mortgaged tus house to defendants who sold the same by a 
jiower contained in the deed and possession was given to the purchaser, 
borne timbctfwhich was not mortgaged) was stored in the liouse, and was not 
returned or accounted for to the plaintitf, for which he brought the present 
suit, alleging that the defendants had converted it to their use HtU 
that the plaintii! could recover (he timber or lU value, aud the suit for such 
recovery wa» governed by the more specific Article 49 than by this Article, 
as the suit is for recovery of the spcafic moveable property or for compen* 
sation for wrongfully taking the same — Passaiiha v Madras Deposit and 
benefit itoeuty, ti Mad 333 

,A suit fur conipcusation (or the wrongful seizure of a stup under an 
order ol Court is governed by the more specific Article 29. rather than 
b> this trticle — Madras Steam Naiigation Co Ld v ShahmarWorks Ld , 
41 Cal dj (loS) 

Where the cumpcnsation money awarded by Government fur land 
acquired b> tlicin had been withdrawn by a tenant representing himself 
to be the owner, and a suit was subsequently brought by the landlord 
against the tenant for the recovery of his share of the compensation monc), 
ketd that the suit came more properly under Article 62 or 120 than under 
tins Article — hhelSer Knslo v Dintndra, 3 C W N zot 

Thu krticle aj’plics to tortious acts independent of coutraet There- 
fore. a suit b> an auction purchaser against the decree holder for com- 
jicnsatiun on account uf a misdescription of the boundaries of the land 
in the proclamvtioa uf sale is nut governed by tius Article, 111 os much as 
the liabihl) oi the dicrei. holder, if ao>. is b.vsed on the contract oi sale 
— Makomrd \ Naircji, to Uooi 214 (iiV) Uut quaere whctlicr a Court 
vale can be called a toniraet 

Where tlw defendant agreed tu sell tu tlie pUintilf certain g'Oods of 
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another person on the representation that he (defendant) had ajiizr— 
to sell those poods when in fact he hod none and afterwards faded »> 
those goods a suit b\ the pluntiff for compensation is not □:» 
la tort but one conneeteil with a contract and arising out of the 1— 
of a contract The suit is goxemed by \rticle 1 1 ■. and not br tht. a— - 
— Fairaraw x -lri«A<> jS Mad 175 (277) 

Where some of the joint tenants of certain lands took the ^ 
occupation of part of the joint lands to tlie exclusion of tb» da— — 
tenants, a suit bj the latter for compensation for such c»e and ' ' 

Uon bi the formct was goxenied by Article ijo Article 35 rr- ■ - 
apply, for xehcn the defendants being tenants in commoa inzz ne 

tifls, exclusixel) occupied a portion of yina/i lands they could ay sk~^ 

ed as doing any act of misfeasance malfeasance or nonleasadr a — 
meaning of this Article — fichtrl Walson Cr Co v Ram Ckzr^ 

(804) 

An afpfieaftoH under sec 114 of the old Indian Ccenpans at 
( sec 435 0! the Companies Act of 1913) by an offiaaJ Lrj~ _ ^ 
log that the directors of the company in liquidation 1^-^^ 
over to bun a sum of money which had been improperly distn--— 
the shareholders, is not a suit and therefore this or any o^e; _ 
first dtvisxon of this Schedule cannot apply to it— ~* " 
tg Mad 149 In another case it has been held that a — 

sec 214 of the Companies Act (1882) is not subject to L* jk- 
vided by Article 36 as such proceeding is not a suit— ^ ***” 

18 All 12 (15) But sec 235 (3) of the Indiaa Co —— ^ 

expressly lays down that an application underset * 

same position as a suit lor the purposes of the IjgLy— 

IS as to wluchArticle of the I imitation Act IS appLa^ — ** c 

Court holds that this application IS governed by A/'. 

Ld V CAaiii 71 Ind Cas 890. A I R 

V Bharat Xaitonal Sani a Lah 27(30) Butthe^*- /— .* 

of opinion that Article 36 cannot apply because tU 1' a 

IS not a matter independent of contract the direct 

street or trespassers but they are bound by tl> .i„ ^ 

Moreover if Article 36 were to apply a fraudal— 

keep the shareholders and others m Ignorance of t., * — -n 

two years and he would then be immune \rtic„ ■* 

In re Umon Dank 47 All 609 23 A L j ^ ■"*'•'-51 . c-e 

1925 All 579 '*■ »■* ^ 

318 Suits under this Article — ^A suit ^ 
damages for the loss of his ship caused by t, —"•-■'-a — * 

steamer is an action on tort founded upoa ^ * 

or his servants in the management of laii.t^^^’' ^ ^ 
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within tv,o >cars under this ArtiiJc — Vuoo v Sltam Sh\{> "Sariln*, ti 
Bom 133 (138) 

Dnnng the tenure of ofiice of the Chairman of a Municipal Counal 
the manager embezzled sums of inoncs The Council sued the Chairman 
more than two years thereafter to recover the amount lost by reason of 
the cmbezzicme it on iho ground that ho is Chairman was th 'ge t 
appointed by the Municipality inj m that capacity was bound to collect 
the dues and see that proper accounts were kept and that he was liable to 
pay the loss which had occurred by (he said embezzlement it was hell 
that the relation of principal and agent did not exist and that therefore 
Arts. 89 and )0 of the I imitahon Vet did not apply that the case was 
governed by this Vrticle md that thcsuitwas therefore barred by limita 
tion — Srimvosa v \tunicipai Counat of Kamr, 22 Mad 342 

\ suit brought by the son of a dc<^cased thebati of a dchutlor estate 
for the recovery of money advanced by the deceased on account of the 
debuttor estate at a time when he had been wrongfully kept out of oOiec 
by the defendant who had claimed the oflice as against the deceased 
and realised money out of the estate was held to be governed by this 
Article if the suit was brought against the defendant personally but 
if it was against the defendant as representing the debuttor estate it woul ) 
be governed by Art fo—Ptary ^fohany l^arendra 5C W V a?3 

A suit for wrongful attachment of moveable property before judgment 
has been held in a Mailras case to be governed by Article 36 not by Art 
3<y^^^anauhratna^ v 4vtsilaH i<) Mad 80 Sec this case cite! in Note 
306 under Art 29 

Where the Collector ol customs ileUiined the plaintiff s goods on re 
preseataUon made by the defeodaot company mabciously and wathout 
reasonable and probable caii-se a suit (or damages for such detention 
against defendant IS go-erned by Article 36 Article 49 cannot apply 
because the defendant company never bad possession of or control over 
the goods and the Collector cannot be looked upon os the defendant 
company s agent— d/f'rrt Uonnanv Intpend Tobacco Co , C W N 463 
AIR i926Ca] 737 

A suit by a temple servant who has been suspended from service for 
compensation for the loss of perquisites during the period of suspension 
IS governed by this Vrticle — Dkaradwaj v ^iruHachela 41 Mad 548 (see 
this case fully cited under Articte toa) 

3:9 AtUchment and removal of crops — Vrticle 36 would apply to 
a suit for damages for wrongful attachment, cutting and carrying away 
of plaloUn a crops— yaduBa/k V Itari iCar 3b Cal 14! \fohesh Ckandia 
V Jlatt har, 9 C W M 37b 

In llarukaran v Hart har 31 Cal 4J9 also it was held that Hie suit 
fell under Article 3O, and not under Vrticle -9, because 'standing crops 
are not moseaMc property Il“t in Jagaljiban v Saral, 7 C. W N 7^8, 
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their L«rd^hip< were nf opinion that \ri aS or an «oul(I appiv to siicli 
a smt 

330 WfongfuJ removal ol crops without attachment — There have 
been contraJictorv dco^ions is to siWH \rticV of this \ct ipplics to i sint 
tor cutUng and earning a«i\ crops uukoui any process of attachment 
Thus in <?iuriio>»o>f v Pallart 4 Cal 635 the learned Judges held tint t 
suit of this VimJ IS 3 suit lor piofits ol smmo'cahlc property belonging to 
the plaintiff uTongfull^ received bv the detendant uitliin the meaning 
of Article tog and not 1 suit for oompensition for milfrasancc under 
Artidc 56 

In panda Gan v Jtnmiidt, 4 Cal <6,, triicle j6 Ins been held to be 
applicable 

In the ease of Surat Lai v Umar 22 Cal 877, Norrts J expressed his 
opimon that the suit fell under the specific Article 48 and not under Art 
36 and that crops when standing on the land are immoveable property, 
hut when severed from the land they are moveable property. Chest, J , 
held that if the smt was regarded as one for compensation for the wrongful 
act on the part of the defendants m cutting the crops on the plaintiff's 
ground Art 39 would apply but if it was regarded simply as a suit for 
damages for carr^mg away aod misappropriating the crops, the ease vvould 
fall under Art 49 Owing to this difference of opinion the case was referred 
to a third Judge (Pampxn* J ) but he dissented from both the Judges and 
held that Art 36 applied to the case and not Art 39, 40 or 109 

In the Calcutta Full Oench case of Mangun v Dolkitt 35 Cal 602. 
Ramptfii, J . held that the suit not being one for compensation for trespass, 
Aft 39 did not apply , that Art 48 of 49 also did not apply at they deal 
with property which is oil inifio moveable and cannot be held applicable 
unless the first wrongful act m/, the conversion of the immoveable 
into moveable property, bo disregarded , that Art 109 also did not apply 
as it rcfctied to a ease in which possession of immoveable property was 
withheld , and that therefore Art 36 applied Maclean, C J , and Tre- 
iilyan, J , held, that assuming that the case did not come withm Art 39 
the case was governed by Art 49, for the crops though immoveable in the 
first place became specific moveable property when severed, aud the fact 
that the severance was a wiongfni act did not mahe any difference 
Maepltirson, J , held that Art 48 or 49 applied as the crops alter they had 
been cut came under the dcscnption of spcciitc moveable property and that 
possibly also the case might be brought under Art 109 it it w as not brought 
under Art 39 Ghost, J , held that Art 49 applied Thus the majority 
ol the Tull Bench were In favour of tlie application of Art 49 and were 
against the application of Article 3G The above cose of Surat Lai v. 
Umar, 23 Cal S77 must bo treated as overruled by tins Full Bench case 
321. Cutting away trees —Where land with trees planted ther 
was hypothecated, and aftcrwanlt the mortgagors sold the trees t 
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defendants who cut and earned away the trees a suit instituted by the 
mortgagees against the defendants for compensation for cutting and 
carrjing away the trees and tliercby impairing the value of the secuntj 
IS goiemed by Art 36or4o — Mmnappav ’ieshayya 3L W 341 

A suit bj the mortgagor against the mortgagee (nsufructuarj) for 
damages in respect of certain trees urongfulK cut bj the mortgagee during 
the time he was in possession of the mortgaged property is governed b> 
this Article — Sivackidamhara v KamaUk* 33 'fad 71 

The Calcutta Ifigh Court holds that a suit by a landlord lor coenpensa 
tioo for the removal of trees cut down by a tenant is not governed by Art 

36 but by Art 48 or ^r^\fa)ionted Hauttdar v Alt Fahtr JO C L J 23 
For a case in which a suit for entering on the plaintiff s land and cutting 

away trees was held to be a suit for compensation for trespass upon immo 
veable property see 20 N L R 80 cited under Art 30 

322 Starting pomt of limitation — The time from winch limitation 
begins to run is the date of the alleged misfeasance on malfeasance and 
not the date when the plaintiff eame to know of the misfeasance The 
knowledge of the plaintiff has nothiog to do uiih the c)uestion-> 5 icorAiidM 
hill’d V KatHoickt 33 lifad 71 (7.1) 

In a suit for compensation governed by Art 3G section 23 would bo 
applicable if there is a continuance of the injury caused by the defendant 
Limitation will run uhen the injury ceases— Snrojinaf v Maneitka 6 Bom 
L R 704 In this cose the misfeasance compUinted of was the issue of a 
prohibitory order which was allowed to continue in force for five \'ears 
See also ^fatgav Chatiga Mat 22 A L J 97- AIR T023 All 131 

Part VI — Three years 

37 —For compensation Three The date of the obstruc 

for obstructing a «ay years tion 

or a watercourse 

323 An obstruction to a witercourse being a continuous act of wrong 
os to which the cause of action ts renewed de dxf f» dte»i section 23 applies 
and a suit brought after three years from the date of the obstruction would 
not be barred — Rajrupv Abdul 6CaJ 394 (P C) 'Vhere the obstruction 
caused by closing the mam slnice of a tank continued and the plaintiff w as 
prevented from removing the «amc by threat of violence it was a conti 
numg wrong under this Article read with sec '>3 and the suit was m time 
if brought within three years of the last day to which the wrong continu«I — 
SonaPaltlv Laxtnan 82 Ind Cas 482 AIR 1925 Kag iSq 

38 — For compensation for Three The date of the diversion 
diverting a water- years 

course. 
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39. — For compensation Three The date of the trespass, 
for trespass upon im- years 
moveable property 

324 'Trcsjiass' includes the mischief which the trespasser commits 
after entenng on the land Therefore a salt for damages for unlawfully 
setting fire to and destroying pepper vines on the plaintiff 3 land is govern- 
ed by this Article — Moideeu v Kantan Natr, 23 M L J diS 17 Ind Cas 

605 

Where the defendants trespassed upon the land of the plamtifl and in 
the course of the trespass he cut plaintiff s valuable lac producing trees 
on the land, and removed the same, and thus caused damage to him, and 
the plaintiff brought a suit for damages sustained for wrongfully cutting 
the laC'produang trees and for remomitg the trees, held that the suit was 
one for compensation for trespass upon immoveable property within the 
meaning of this Article and not a suit under Article 36 The suit is one for 
damages sustained on account of the lac crops of which the plaintiff was 
depnved by reason of the defendant 5 illegal act of trespass m cutting 
down the trees and in removing them If the trees had not been cut but 
only the Uc crop had been enjoyed by the defendant, plaintiff's claim 
would ha\e been governed by Article 109 If the claim had been purely 
for compensation for removal of trees cut. the case would have fallen under 
.Vrticlr 4S or 49 What (he plaintiff complains of is not merely the removal 
of the trees, but also the cutting itself as having involved the infnngcment 
of his nght, and he claims compensation with reference to such infringe* 
meat , as this infnngemeat has been made by a trespasser. Article 39 applies 
to the suit as 3 whole— *jVar 6 ada Prasad v Akbar Khan 20 N L R 80, 
80 Ind Cas 7C9, AIR 1924 Nag 125 

Where the defendant enters on the plaintiff s land and receives the 
profits, a suit by the plaintiff for such mesne profits received by the dpfen* 
dant is governed by Article 109 but if the defendant does not actually 
receive any profits and the land remains waste, a suit by the plaintiff for 
mesne profits {• e the profits which he might have received from the 
land) IS a suit lor damages for trespass and falls under this Article (not 
under Article i09)—'Iiamiuam* v Autht Lakshmi Ammal, 34 Mad 502 (dis- 
senting from Abbas v Fassuhuddin. 24 Cal 413} 

A trespass is a continuing wrong, continuing from its inception until 
the possession of the trespasser comes to an end therefore a smt may be 
brought within 3 years from the date on which the defendant’s possession 
ceased, and compensation may be claimed for damages suffered within three 
years preceding the suit — NarastnunacAarya v Jlaghufialhtacharya, 6 >Mad 
176 

The cause of action in a suit to have a dram closed on the ground t 
it passed through plaintiff s land, was behl to count from the last act 
L 19 
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trespass cachactoCtrcspaiscausidgafrcsh nght of action — RaiitphHl'v. 
Mtsree 24 W R 87 

Removal of crops — See Surat Lai v Umar 22 Cal 877 Mangun 

V Dolhtit 25 Cal 692 (F B) and Jadunalhv Han Kar jSCal 141 uted 
in Notes 319 and 3 o under Art 36 

The Nagpur J C Court and the Madras High Court are of opinion that 
standing crops being itninoscable property for the purpose of the t icnitaUoa 
Act a suit for illegal attachment of standing crops is a suit for trespass 
upon immoveable propertj and is governed by Article 39 which speafi 
cally provides for suits for compensation for such trespass and not b> the 
general Article 36 which provides for suits for compensation for torts not 
provided for elsewhere — Nagabo v Madholala 4 N L R 49 5 i(ra; Vfo/ 

V Prolhad 18N L R 9G A I R 1922 Nag •’12 Venka'aramaniijam v 
Basavayya 25 M L J 447 •'i Ind Cas 213 

40 — For compensation Three The date of the infnnge 

for infnngmg copy- years ment 

nght or any other 
exclusive pnvilege 

325 This Aruclc applies to a suit for an aceo int of profits obtained by 
the lofnngement of an exclusive pnvilege— li V yocAsou 3 Cal 17 

The ngbt to a trade name or trade mark is on exclusive pnvUege and 
a suit for damages for infnngmg the pnvilege is governed by this Arucle— 
Vereadotv Maeltod 45 P R 1919 

41 — To restrain waste Three When the waste begins 

years 

326 A suit by the reversioner not only to restrain the waste of move 
able property by the widow but also praying that the property be banded 
over to a receiver appoiotcd for such purpose and that the donees from 
the widow be directed to replace any part of the property which can be 
traced in their hands falls under Article izo—Venkaniia v Narasimhaii 
44 Mad 9S4 

The words when the waste begins in the third column indicate that 
an act of waste is not a contmuing wrong within the meamng of section 23 

42 — For compensation Three When the injunction ceases 

for injury caused by an years 
injunction wrongfully 
obtained 

37 In I/oAint Mohan v Surendra 42 Cal 530 (at p 556) Fletcher J 
expressed doubt as to whether a suit contemplated by this section was 
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at all maintamable and disapproved of the ruling m ^fand Coonmr v 
f7i>ur5i<n.tar t3\V R 303 in which such suit was held to be maiotainable 
See sec. <55 of the C P Code 1908 which provides for an apphealion to 
recover compensatioa for injunction 

The defendant judgment creditor attached certain property of his 
]udgmeQt<]ebtor the plaintiff intervened and claimed the property as his 
own The defendant applied for and obtained an injunction directing 
that the property should not be made over to the plaintiff The claim* 
proceedings terminated in plaintiff s favour and thereupon the plaintiff 
sued for loss of a part of the property while it was under the defendant s 
attachment It was held that the snit was governed by this Article, and 
not by Art 29— v Rahmat All 146’ Hajt Ptr Muhammad v Tha 
kur Das, 40 P R rSSi 

Tune begins to run as soon as the injunction is at an end When an 
injunction IS granted m a suit but the suit is dismissed by the Court of 
appeal on the 3r(] July 1405 and the order of dismissal is affirmed on appeal 
to the High Court on the 2tod December 1905, the injunction is said to 
terminate on the 3rd July 1905 — Dhuliiatk v Chandra, t6 C L J 34 

^Vhere a temporary injunction was at first granted m a suit, and the 
Court afterwards passed 1 decree granting a perpetual injunction, the penod 
of limitation m respect of a suit for damages for the temporary injunction 
began to run from the date when the Court passed the decree for perpetual 
injunction, that being the date when the temporary injunction ceased and 
was replaced by the perpetual injunction— il/efiiui Mohan v. Stinndra, 
43 Cal 530 


43 — Under the Indian 

Three 

The date of the payment 

Succession Act, 1865. 
section 320 or section 
321, or under the 
Probate and Admini- 
stration Act, 1881, sec- 

years 

or distnbution. 

tion 139 or section 140, 
to compel a refund by 
a person to whom an 
executor or adminis- 
trator has paid a lega- 
cy or distnbuted assets. 



44.' — By a ward who has 

Tlircc 

When the ward attains 

attained majority, to 
set aside a transfer of 

yeais 

majonty 



292 


THE INDIAN LIMITATION ACT. 


[Art. 44. 


propeity by his guar- 
dian 

328. Change — TWs Article corresponds to Art 44 of Act XV of 1877, 
the words "transfer of property” being substituted for the word "sale" 
occurnng m the old Act 

The term 'sale' in Art 44 of the Act of 1877 was held to bo not confined 
to an assignment of absolute ownership only but meant an assignment of 
the ward's interest whatever that interest might be Article 44 was 
therefore applied to a suit by the ward to set aside an assignment by his 
guardian of his right as mortgagee — Madiigula LaUhiah v Pally Mui 
haliuga, 30 Mad 393 (395) It was also sug^sted by Whitley Stokes in his 
Anglo-Indian Codes Vol If, page 950 that this Article should be extended 
to mortgages and leases As a result of these suggestions, the word 'sale' 
has now been changed into ‘ transfer of property ' in the present Act 

329. Scope of Art cle — ^The use of the term "ward” in this Article is 
peculiar, and there seems no reason why the word "minor” should not 
have been used But the teem ‘ward’ should not be interpreted to mean 
only a minor to whom a guardian has been appointed or declared by the 
Court under the Guardians and Wards Act The Article is not restneted 
to transfers made by guardians appointed or declared under the above 
Act. but also applies to transfers made by natural guardians as well— 
Fakxrappa v Luma/tna 44 Bom 742 (at pp 761, 763), 2i Bom L 
680 58 Ind Cos 237 

This Article applies not only to a suit brought by the minor kmstlj 
after attaining majonty but also to a suit by the minor’s reversioner after 
the minor s death j see Pahtrappa v Lumanna. 44 Bom 742 A suit by 
a purchaser from the mmo is also governed by this Article — Chandra V 
Afaruli, 5 N L R 30 But see 1 1 Bom ^09 cited in Note 331 below 
Where a sale was effected by the minor's father not in his capacity 
as guardian but in his capacity as executor under a will (under which the 
minor was a legatee), held that this Article did not apply to a suit to re 
cover the property sold — Ganapalh* v Sivainalai, 36 Mad 575 

If the Karnavan alienates the immoveable property of a tarwad, some 
of whom arc minors and the alienabon is made by the Karnavan not only 
as the guardian of the minors but also in his capacity as Karnavan, this 
Article does not apply, and a suit for possession by the minor after attaining 
majonty IS governed by Article 144 — Kanna Pannikkarv iVane^aH, 46 
M L J 340 AIR 1924 Mad 607, 78 Ind Cas 564 

330. Void transfers — ^Where the alienation made by the guardian is 
an absolute nulbty, it is unnecessary for the minor to get it set aside under 
this Article ; he can sue to recover possession within the longer penod 
allowed by Art. 144 

Thus, an abenation by a de facto guardian, 1 c , a person who is not a 
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law ful guardian and who has no authonty to act as guardian {e g & mother 
or step mother or brother under the Vahoiacdaa law or a step-mother or 
paternal aunt under the Hindu law) is void (and not merely voidable) and 
need not be set aside this Article docs not apply to such a case The 
plaintifl can bnng a suit to recover possession under Vrt 144 -^Ifaiadin 

V Aimed Ail 34 All 213 (P C) 9 A L J 2*5 BaJappav Chanbasappo 
17 Bom L K 1134 Aiiaiidappa M TiAappa 176010 L R 1137 (Foot 
note) Sheikh Rajab v Shithk IFdair i P L J 18S Salrohait v Inder 
Dtkran 10 O C 367 Sadullav SNiaiiian 6 Lah L J 516 84 Ind Cas 
923 Ghandu Lai v Ananl Ran 133 P R 189 Sariar Shahv Ilajt 28 
P R 1909 Tajjad v \Iaha nmad Ziiljil or 83 P R 1916 Utlam Singh 

V GuriiiuAA Stigh 15 P R 1913 Husen v Rajaraii 10 N L K 133 
Vitu V Debidas N L R 55 Panjab Rao v At xaram AIR 1926 
Nag 124 Laloo Kankar V Jagat Chandra 25 C W N 238 Thyammal 

V Kuppanna 38 Mad itaS 

Where a sale-deed executed by a guardian in respect of properties 
in one distnct was registered in another Jistnct by Ira dulent inclusion 
la the deed of a small item of property situated m the latter district which 
neither the vendor intended to sell nor the purchaser to buy held that 
the salo'dced was not duly registered and the sale being therefore totally 
inoperative thu Article did not apply but Art 144 — Narasmha Rao v 
Papunna 43 Mad 436 

In a joint Hindu Mitakshara family there can be no guardian of 
property of a minor since the interest of a member of such family is no 
individual property at all Consequently an abenation made by a person 
calLng himself such a guardian is not binding on the minor and 
no suit IS required to be brought by him under this Article to set aside 
the sale He can bnng a suit lor possession under Art 744 — Keiyan 
Sing V Pitambar 13 A L J 94 Asaram v Raiaa Singh iz N L R 12 
Veerasamt V Sivagurunath 21 L W jii AIR 2925^31! 793 Appanna 
Prossada V Apanna Mahapatra 5L W 374 And so where several bro 
thers constitute a joint Hindu family the eWer brother is undoubtedly the 
manager of the family but he is not the guardian of his minor brothem 
because there can be no guardianship in such a case Even assuming 
that be was a de facto guardian still this Article cannot apply as it does 
pot contemplate a dr /octo guardian — Oiyom v Vishnu 27 Bom L R. 
493 87 Ind Cas 721 A I R 1923 Bom 372 

331 Voidable transfers —Where the alienation is not void but void 
able only and would bind the minor until it is set aside be cannot ignore 
the transaction but must sue to setitaside within the period presenbed by 
this Article Even though the smt is framed as a suit for possctnon 
still It will be treated as a suit to set aside the sale under this Article 
because he cannot establish his ngbt to possession without first setting 
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aside the alienation — Labha Malv Malak Ram, 6 Lah 447, 89 Ind Cas 
6o2 AIR 1925 Lah. 619 

Thus, an alienation by a natural or lawful guardian who goes beyond 
the scope of his authority or alienates without legal necessity is loiintih 
at the option of the minor and not void altogether, and a suit to set aside 
such alienation and to obtain possession is governed by this Article and 
not by the twelve yeara rue — Laxmava v. Raehappa, ^2}iom 626 Bro- 
jeiidrav Prasaima 24 C W N 1016, Madugttla Lalchta v Pally Mtikku 
finga, 30 Mad , Satyalak^hmi v Jagannatham 34 M L J 22i),Ranga 
Reddi V Narayana Reddi, 28 Mad 423 Labha Mai V Malak Ram, 6 Lab 
447 26 P L R 531 Tara CAand v Murlidhar, 3 Lah L J 280 , Aru 
iitugam V Pandian, 40 M L J 475, 5 A<um Chandra v Gadadhar, 13 C L 
J 277 Said Shah v Abdulla, 19 P R 1902 , Ghulam Ra$ul v Ajab Giil, 
57 P R 1891 KolhU V Belixngh, 17 N L R 183 Kamakth v Rainasamt, 
7M L J 131 SohsA CAaiidra V Chunder Kaitl, z C W N 278 \Vhere 
a person (a manager of a joint Hindu family) executed a mukhiariiaina 
providing for the njanagement of the family estate both during bis life 
time and after his death until his eldest minor son attained majority, and 
the mukhttar was given the power to manage the estate as bo thought 
fit including the power of sale held that a sale by the tnukhlear was binding 
on the minor sons and could not be treated as a nullity and a suit to challenge 
the sale was governed by this \Ttic\a—Mahable$hwor v Ramehandra, 3 ^ 
Bom 94 An alienation by a guardian appointed under the Guardians 
and Wards Act, without the sanction of the Court is voidable and not void 
(see section 30 of the Guardians and Wards Act) consequently, a suit by 
the minor to set aside the ahenation after attaining majority falls under 
this Article 

If the minor fails to bnng the suit for possession within 3 years after 
attaining majority, lus ngfit to the property will be extinguished by opera 
tion of section 28 — Kandasamtv Irusappa 41 Mad 102(105) Gnaitasani 
banda v Velu Pandaram 23 Mad 271 (P C) at p 279 The fact that 
in a previous suit by the alienee against the ward to recover some proper' 
ties which bad not passed to Jus possession under the transfer the ahena 
tion was found invalid will not reLevc the ward from the consequences 
of his failure to have the transfer set aside within the period allowed by law 
With regard to properties which bad passed to the possession of the aheflcc 
NVben at the time such previous smt was brought the ward s right to such 
property had been extinguished under section 28, the decision will 
have the effect of reviving the extinguished right — Madugulu Latchia v 
Pally Mukkaltnga, 30 Mad 393 (397) 

Where a property bad been mortgaged by the minors father, and 
after his death the natural guardian (e g motLer) of the minor sold tlm 
equity of redemption to the mortgagee without any legal necessity, a 
suit by the minor after attaining majonty to redeem the mortgage 
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governed by Article 4^ because the plaiatiS cannot redeem without suing 
to set aside the sale of the equity of redemption — Fakirgppa v Lunianna 
44 Bom 74’ [overruling Bhagvaut v Koudt 14 Bora 279) But if the 
equity of redemption was sold by a person acting as guardian but without 
an> autbontv to act as such (e g a step mother who is not a guardian 
under the Hindu law) the sale s void and need not be set aside and a suit 
by the minor after attaining majority to redeem tlie mortgage is not govern 
ed b> this Article Balappa v Chattbasabpa 17 Bom L R 1134 

A suit under this Article must be brought within three jears after the 
minor attains majority and the burden lies on the minor to prove that 
his suit IS in tune if the date of attaining majority is tisputed — Prolhad 
Chandra v Ranisarait 38 C L J 213 

Where a minor s property was sold by the minor s guardian and the 
minor after attaining majority transferred the same property to another 
and then the transferee as pnnapal plaintiff (piff no i) and the transferor 
as the second plaintiff sued to set aside the sale within tliree years of the 
mmor attaining majonty held that so far as plaintiff no 2 was concerned 
the suit was within tunc because he has brought the suit within three years 
of his attaining raajontj under Article 44 As regards for plaintiff no i 
the question is not free from difficulty because Article 44 cannot apply 
to the case of a transferee from the ward and a separate suit brought by 
him would have been barred No doubt this suit is substanbally by the 
plaintiff no i and plaintiff no ' is jmited only to save limitation because 
be has no interest m the suit but still it 1$ open to the parties to save Itmi 
tation by adopting that course in view of the prov sions of Article 44 More 
over the fact that plaintiff no 2 has conveyed hi$ mtcicst in the 
property to plaintiff no i does not mean that be has no interest m 
maintairung the suit to set aside the abenation The remedy con 

tcraplated by Art 44 is open to the ward for three jtars from 
the date of his attaining inajont) and thar remedy is not 
lost by the mere ^act that he purports to transfer Jas interest jn 
the property such as it is at the date of the transfer to a third party 
At the date of the transfer he had a nght to sue to set aside the sale until 
it was set aside the sale was good so far as he was concerned and his interest 
in the property was subject to the result of a suit la order to make his 
transfer to plaintiff no i effective and to save the nght of the transferee 
from being barred by lumtahoa be had to sue to set aside the sale, and 
to establish bis title to the property by showing that the sale was not bind- 
ingonhini Therefore plaintiff no twasenbtlcdtosuetosctasidothesalc 
in spite of the transfer in favour of plaintiff no i and there can be no objec 
tion fo fus 'oiuing in the present suit although it was brought substantially 
by the plaintiff no 1 As the suit bj plamtiff no 3 is maintainable 
time barred the suit by plaintiff no i is also saved from bmitalion a. 
a suit brought by plaintiff no x alone would have been barred by J 
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as more than iz jcars have elapsed after the date of the sale by the guardian 
of plaintiff no 2 — Hantnanlv Jtamappa, Bom 309, 27 Bom L R 211, 
86 Ind Cas 879, AIR 1925 Bom 292 

332. Section 7 — This Article should be read subject to the provisions 
of section 7 Thus two brothers brought a suit to set aside a sale effected 
"by their mother as guardian dunng their minority The suit was brought 
within three years of the younger brother attaining majonty but more 
than three years after the elder brother came of full age Held that the 
claim being a joint claim and the suit having been brought more than 
3 years after the attainment of majonty of the elder brother, who as 
manager of the family was competent to give a valid discharge under 
section 7 as soon as he became a major, the claim was barred by hmita 
tion even in respect of the share ol the younger brother — Doraisam* v 
Hondtsami, 38 Mad 118 (R B), Mahableshwar v Ramchanira 3S Bom. 
94 , Ktippaiwami v Ka>nalammat, 43 Mad 842 , Babu Ta'ya v BaJa Rao}^, 
45 Bom 446 


The date of the final 
award or order in the 
case 

the Bengal Code — 

The Bengal Land revenue 
Settlement Regula- 
tion, 1822 (VII of 
1822). 

The Bengal Land revenue 
Settlement Regula- 
tion, 1825 (IX of 1825) 

The Bengal Land-revenue 
(Settlement and Depu- 
ty Collectors) Regula- 
tion, 1833 (IX of 1833) 


45, — To contest an award Three 
under any of the fol- years 
lowing Regulations of 


333 Scope of Article — This Article would apply even though the 
plaintiffs were not parties to, and did not appear in, the Settlement proceed 
mgs — Tulstramv Mohamad, 10 \V R 48 Under this Article, <i«y person 
who wishes to contest an award, whether Iraund by it or not. must bnng 
his suit within three jears But Article 46 applies on*y to those persons 
who arc bound by the award, and relates to suits for recovery of property. 

This Article docs not apply unless the award is a valid one and made 
In accordance with the provisions of law Where the Assistant Collector 
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not being able to come to any decisioo as to the possession and nghts 
of the parties in an estate refers the whole matter to the Collector and 
he without heanng the parties and after only reading the evidence taken 
bj the Assistant Collector passes an order such an order has no element 
of a judioal character and has not the authontj of an award it need not 
be contested within 3 years but the party may bring a suit for possession 
within 12 jears — Bkaoni v ^^ahara} Stng 3 All 738 

Regulation VII of 1822 does not empower the Collector to decide disputes 
as to title between raijats but only to dcade disputes in regard to the 
nature of any tenancy A decision by the Collector as to the title between 
two raijats is not an award under the Regulation or witl in the meaning 
of this Article — Rajani Kant v Ram Dulal 17 C W N 55 

A suit not to set aside an award but to obtaii possession of land from 
winch the plaiatid has been dispossessed b) virtue of an order under sec. 
145 Cnmmal Procedure Code which was to the effect that the defendants 
were in occupation of the disputed land on the strength of a settlement made 
tn their favour does not fall under this Article — Mtdnapore Zemndary Co 
V Nartih Vurayaii 49 Cat 37 33 C L J 497 

334 Lioutabon — To a suit to contest an award of a Survey Deputy 
Collector the period of hmitatioo begins to run where there has been 
an unsuccessful appeal to the Commissioner and then to the Board of 
Revenue from the date of the order of the latter — Ktshen Chunder v 
Atakoined AJiol to W R 51 Where A and B were similarly affected 
by a survey award and A appealed but B did not thepenod 0/ hzm* 
tation in respect of U s suit to set aside the award would ru from the 
date of the award and not from the date of the order on As appeal tn 
which B did not join — Tulstratn v Mokamed 10 W R 48 

A settlement award under Regulation VII of 1822 m favour of a 
mortgagee in possession becomes binding upon the mortgagor if he allows 
it to remain unchallenged for three years and the mortgagor is thereafter 
debarred from bringing a suit for redemption — Sreechund v. Mulltck 9 

W R 564 

46 — By a party bound 
by such award to re 
cover any property 
comprised therein 

335 Scope of Article — ^Thc award referred to in tins Article is aq 
award under the Regulations mentioned in Art 45 An award passed 
in a civil suit is not one coming under this Article — Lackman v Alma 25 
P R 1883 

This article applies only to parties bound by the award A person 
who was not a party to an awaidororder is not bound by it and is 


Three The date of the final 
years award or order in the 

case 
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therefore debarre 1 from bnoging 3 suit for possession under the twelve 
years rule of limitatioa — Purttag v Skih 3 W R 165 Kat^o v Asad 
5 C L R 451 

A suit fo'' the reversal of a survey award and for recovery of posses 
Sion alleging dispossession on a date subseqitcn to the date of the award 
IS not governed by Article 45 or 46 but by the 12 years rule of limitation 
(Art 142) — ITo affurv Omsk 10 W R 71 iB L R A C ■’5 

This ArLcle will not enable a person to come in within 3 years from 
the date of the award and recover possession of lands in respect of which 
his suit is barred by other provisions of the law of limitation — Bier Chand 
V Ramgutty 8 \V R 209 Maula B^ksk v Keshoram, 10 \V R 249 

In a thakbust map a land was demarcated as belonging to A B 
claimed that it belonged to him jointly with A On i8th November 1858 
the map was rectified by demarcating the land to A and B jointly On 
irth December 18S3 A brought a suit against B for a declaration of his 
sole nght and confirmation of possession and alleged that he had been la 
possession ever since It ivas held that a suit by a person in possession to 
have his Mil eonfin ud was not a suit to recover properly within thw Arh 
clu and was not barred by reason of its not being brought mtbin three year* 
from the date of the award— VoAimu V Rajktmar 10 \V R 22 

— By any person TUtee The date of the final 

bound by an order years order m the case 

respecting the pos 
session of immoveable 
property made under 
the Code of Criminal 
Procedure 1898 or 
the Mamlatdars 
Couris Act 1906 or 
by any one claiming 
under such person to 
recover the property 
comprised in such or 
der * 

33G Change —The word immoveable has been added la 19*^ 
Under the old Act Article 47 referred to immoveable as well as moveable 
property— Rangali v Zoiturrudontsstt 6 Cal 709 But the Act of 1508 
makes it apply to tntmoveaile property alone 

2J7 Application of Article —Tlus Article is not confined in its opera 
tion to orders passed under Ch XU of the Cr P Code An order restoring 
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possession under sec 522 Cr P Code u an order respecting the possession 
of proi>crt> wiUuu the nieaung of this Article a ici most bo brought witlun 
1 i cars of the order — Pahki Adittm-iyauav St*ramiiia 48 M L J 372, 
AIR 1925 Mad 799 36 InJ Cas 744 

Where the plaintiff had no lc„al right to possession at the tune the order 
under sec i4jCr P Code \Tas made against him but acquired 

that nght this Article would not apply to a suit for possession brought 
b> him after he acjuircd such nght Art i)} would apply to the case— 
Bolat Chand v Sai)iiri<f/di > 19 Cal CuO 

This Article has no apphcation where the order of the Magistrate ivas 
passed u/if/iou/ jiirirdiciioii But in ordei to evade the provisions of this 
Article It must be proved that the Magistrate s order was passed without 
junsdiction in the stnet sense of the term and not in the loose sense in 
which it is sometimes used in pniceedings for the revision of orders under 
section i4o Cr P Code under the High Courts power of supcnntendencc 
eoalcrrc 1 by section 15 of the Cliarter Act Thus m a proceeding regularly 
iflihatcd unde- sec i4>Cr PC the parties filed wnlten statements The 
first party after some witnesses had been examined on his behalf apphed 
to withdraw from the proce>>ding> stating, that he would conduct the 
case in a Civil Court and would not enter the land until the matter should 
have been settled by the Civil Court The Magistrate reciting the above 
facts declared the second pariv to b“ m po^scssioo by aif order passed 
in August 1906 The first patty instituted the present suit in 1912 and 
contended that the suit was not governed by Art 47 because the Maps 
trate » order was passed withjut jurn-diction It was held that the order 
was not passed without junsdicdun and that Art 47 barred the suit 
Before want of jurisdiction can be pleaded a vice niu«t be clearly estabhshed 
which vitiates the whole proceeding When an inquiry has been duly 
entered upon under section MjCr P Code it u not every error that makes 
the result invahd — Cyar ’^lahamad v Hayat Mahamad 22 C W N 342 , 
Rant Abadt Begain v ihmad Mtr a n O L J 7^7 A 4 R 1925 Oudh 
190 So aUo the mere fact that the Alagistrate acting under see 145 Cr 
P Code did not make the proper inquiries which he ought to have made 
before he passed the order or did not serve any notice on the plaintiff in 
accordance with law does not make the order illegal or without jurisdiction, 
espcaally when the plaintifl had notice of the proceedings and put m a 
wntten statement ti-forc the Magistrate A suit to recover possession of 
property comprised m such order falls under this \Tticle--Parasuramayya 
V Ramachandradu 38 Mad 432 See also Gemgaram v Sankarappa 9 
M L J 91 

This Article does not apply where there was no order by the Afagis* 
trate declaring one of the parties to be entitled to possession of property 
Thus a Magistrate who, finding himself unable to determine who was 
in actual possession of certain lands, attaches those lands under sec 146 
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ntssa 6 Cal 700 It was alM) held that time ran ^rom the date of the 
Magistrates order and not from the date on which a rule issued by the 
High Court under sec 15 of the Charter Act against the Magistrates 
order was d sposed o* because an order of the Magistrate under sec 145 
of the Cr P, Code is a final order within the meaning of this Article since 
it was not subject to appeal review or revision and the Charter Act was not 
contemplated by the Legislature when they drew up the provisions of 
Art 47 — JagaMiath v Ondal Coat Co Lid 12 C \V N 840 But these 
two rulings are no longer good law because under the Cnminal Procedure 
Code as amended in 1023 orders under section 145 passed by a Magistrate 
are not final but arc open to revision under the Code itself 

When once limitation has begun to run the plaintiff will not" be cn 
titled to a fresh starting point from the date of attachment by the Cnminal 
Court — Deo ILarain v H'ebb 28 Cal 86 

If the defendant against whom an order has been passed by the Mam 
latdar fails to bring a suit under this Article for the recovery of the property 
within three years has title to the property is not extinguished Conse 
qucntly if he gets into possession again such possession should be referred 
to his then subsisting title and any one who after his re entry disputes 
his title inll have to prove his own as against the title of the defendant 
independently of any question of limitation arising under this Article— 
Parashram v Pakhma 13 Bom 299 (304) 

48 — For speaftc move Three When the person having 
able property lost or years the nght to the posses 

acquired by theft, or sion of the property 

dishonest misappro first learns in whose 

pnation or conversion possession it is 

or for compensation 
for wrongfully taking 
or detaining the same 

341 Specific moveable property — Specific moveable property 
means property of which you may demand the delivery «« specie — Surat 
v Umar 22 Cal 877 (atp 882) Essoov SleaniSkip SavUn Bom 
133 {*37) It means property which can be specified by the delivery of the 
identical subject and does not cover money — Agandk Mahto v Khajah 
Al^^ullah II C W N S62 (dissentiag from Rameswar v Mata Bhih 5 
All 341) Lola Cobind v Chairman 6 C L J 535 Sanhunm v Gobinda 
37 Mad 381 Jagjivan v Gulant Jtlant 8 Bom 17 (19) 

In some cases however money has been held to be included in speafic 
moveable property See Ram Lai v Ckulam Hitsain 29 All 579 Tula 
Y Mohrt 7 Ind Cas 5 f?a»««itwv AfataBhik 5 AH 341 
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C P Notes and title-deeds are specific moveable property — Copal 
V Surendra 12 C \V N loio Subbakka v Ji/ofuppakkala 15 Mad 157 

342 Lmutabon — Linutatioa rans from the time when the plaintiff 
first learns la whose possession the property is Where plaintiff entrusted 
a certain jewel to a person for sale and the latter pledged it for his own 
use a suit by the plaintiff to recover the jewel or its value from the pawnee 
IS governed by this Article and would be in time if brought witlun three 
jears from the date on which the plaintiff knew that the jewel was in the 
possession of the paivnee— Sesfcappirr V Subraiuanta 38 Mad 783 affirmed 
on appeal in 40 Mad 678 

It IS for the plaintiff to prove the facts winch would bring the claim 
within time it is for him to show that he had first had the necessary know- 
ledge within three years prior to the ^ivt— Bank of Bombay v Fatalbhoy 
24 Bom L R 513 (per Shah } ) 

343 Cases —The brother of the defendant had appropriated to his 
use certain goods of the plaintiffs and after his death the defendant sold 
the goods and held the sale proceeds as agent for his deceased brother s 
widow The plaintiffs brought a suit to recover the monej-s Held that 
the case did not come under Article 48 because there was no dishonest 
misappropnation or conversion by the defendant the defendant sold the 
goods on account of his brother he held the proceeds on account of hia 
brother's mdow There was no dishonest conduct on the part of the 
defendant although the plaintiffs had a nght finding the money m his 
hands to make him responsible for it The suit fell under Article i20-~ 
Gurudas v Ram Haratn 10 Cal 8O0 (P C) at p 864 

A 3 per cent G P Note for Rs 3 800 was deposited in Court and was 
lost by the Court Many ^ears afterwards it was traced and it was found 
that it stood in the name of one who had converted it into a 3} per cent 
G P Note for Rs 4 100 Thereupon the plaintiff instituted a suit against 
him The defendant pleaded that he purchased the Note in good faith 
from one since deceased Held that the suit did not fall under this Article 
as there was no proof of theft or dishonest conversion — Chandra Kali v 
Chapman 32 Cal 799 (814) 

A suit for value of coal wrongfully extracted and earned away is gov 
erned by this Article— Lodna Cdtlury Co v Biptn Behan 1 P L T 84 

A suit to recover the pnee of matenols of a house removed and mis- 
appropriated by the defendants must be brought within the penod pres- 
cribed, by this Article — Ta(atulv Atakamed ^ lad. Cos Via 

A suit against an innocent peison to recover stolen property or its 
value as damages falls under this Article and time runs from the date 
the plaintiff knew that the property had come into the defendants posses 
Sion— SoAan Stngh v Mull Singh 1911 P W R t48 

iVhere m pursuance of the directions of a will the executors deposited 
a number of G P Notes in a Bank to accumulate until the minor legatee 
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attained majority but some bme before that event they got the G P 
Notes sold by the Bank and drew out the amounts held that a suit by the 
legatee against the Bank for the amounts thus drawn out must be treated 
as one for conversion to which Art 48 would apply If it is to be treated 
as a suit for money received by thd defendant as sale proceeds and pro 
perly payable to the plaintiff Article 62 would apply — Bank of Bombay v 
Fazalbhoy 24 Bom L R 513 67 Ind Cas 761 AIR 1923 Bom 155 

49 — For other specific Three When the property is 
moveable property or years wrongfully taken or 

for compensation for injured or when the 

wrongfully taking or detainer s possession 

injunng or wongfully becomes unlawful 

detaining the same 

345 Specific moveable propery —See notes under Art 48 

Legacy — A suit to recover specific moveable property from one who 
ts m unlawful possession thereof is govcnied by this Article even though 
the property is the suhiecl of a legacy Art 123 docs not apply to such a 
suit— /iJKr V Juggut <j Cal 79 

fdols —A suit for recovery of the Thakurs of a temple front the pos 
session of the defendants is not governed by this Article 10 as much as 
the Thakurs (idols) are not specific moveable property but are considered 
as judicial persons especially in a suit like the present where the Thakurs 
are themselves made plaintiffs— Ro/i Panda v fadnmant 38 Cal 284 
Account books and mortgage-deeds am speufic moveable properties 
— Durga Devs v Ram Nath 85 P R I919 

346 Wrongful taking — Where under the erroneous order of the 
Magistrate the defendant took possession of the property ho was guilty 
of wrongful taking which gives the true owner a cause of action In 
such a case tune runs under Art 49 from the date when the property is 
wrongfully taken — Ramasamy v Muthusamy 30 Mad 12 But quaere 
whether the receipt Has wrongful Compares C L J 182 cited under 
Article 10 ) 

Where trees are wrongfully cut down and subsequently the wood 
so lying on the ground »s wrongfully taken tlie suit for compensation 
will be in time under this Article if brought within three years of the 
wrongful taking — Aiyappa Redd* v Kuppusami 28 Mad 20S 

The plaintiff was the owner of a house which was mortgaged to defendant 
In August 1883 defendant took the key of the house from the plaintiff 
and sold it under a power of sale contamed in the mortgage deed In the 
house there had been stored a certain quantity of timber not mortgaged 
which was not returned to the plaintiff after the sale The plaiutill brought 
a suit in September 1887 to recover the value of the timber alleging that 
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the defendant had taken »t an^ converted it to his own use Held that 
the Sint Has one for ompcnsatitMi for wroag/uJJy taking specific moveabln 
propertj under this krtide and not governed bv Article ^S—Passanha 

V Hadrat and Benefi/ Saeieiy it &fad 333 

347 Injury —This Article apfdies only to suits in respect of plaintifi s 
property in the hands of some other person and not to smls m respect of 
property in the plajntiS s own possession and the injury to property 
raenbooed in this \rticlc is Imiited to cases of injury to property while 
in the custodj of some person other than the owner Therefore a suit 
for compensation for damage done to a ship of the plaintiff (while it was 
m his possession) by collision with the defendant s ship on the high seas 
does not fall under this Article but under Article 36 — Essoo v Sieant Shtp 
Saittri II Bom 133 (137) 

348 When the detainer s possession becomes unlawful —'The 
defendant s possession of the plaiotifl s property does not become ua 
law f ul until the property is demanded by the latter and ufused by the former 
Mere detention is not unlawful— VayuH/u/ v Thakurdas 7 Ind Cas 447 

2Iere silence on the part of the defendant on demand of the laovcable 
property being made does not constitute refusal to deliver up the pro 
perty Time runs when there is a definite refusal to do io—Gopalasamt 

V Sttbramama 33 'lad 636 

Where moveables are entrusted to any person on the condition that 
they will be returned on the expiry of a specified penod the mere fact 
that they are detained be>ond that penod docs not render the detainers 
possession uniawfuf ft is only when a demand is made and there is a 
refusal to comply with the demand that the defendants possession be> 
comes unlawful and limitation runs from the date of such refusal— Todde 
Begum V Jamalifdditi 42 All 45 Where the possession of a jewel by 
the defendant wns originally pcnnissivc the character of that possession 
would not be changed by the fad that he subsequently set up a claim to 
the jewel as his own property His bare assertion that the jewel is his own 
property does not make lus possession unlawful His possession becomes 
unlawful only when there is a formal demand for return of the jewel and a 
refusal to comply with it Under this Article time would begin to run 
from the date of lus formal refusal to comply with the demand — Ma Mary 

V MaUla a Rang 5^5 \ I R 10*5 Rang 146 85 Ind Cas lo 

The mere non payment of the tent of a machine does not amount 
to a wrongful taking or detauung of it the Cause of action anses only 
when the machine is demanded back and refused— Sii gef Manufacturing 
Co V Flynn 13 A L J 81 

A testator bequeathed certain speafic mo\eabIe property to A which 
A sold to C B obtained a certificate under Act XWII of i8t)o and took 
possession of the property The certificate was cancelled and B was ordered 
to hand over the property to A or his vendee C on the 10th August J873 
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C instituted his suit on the 22nd March 1878 It was held that the suit 
fell under this Article ^nd time began to run from 19th August 1873, 
the date of the Court’s order, front which time B’s possession became ua 
lawful — Issur v Juggut, 9 Cal 79 

B sold moveable and immoveable properties to A, but instead of puttmg 
him in possession, sohl the properties to C and put him m possession. A 
brought a suit for specific performance against B and C m which he ob* 
tamed a decree . but as C still continued m possession of the moveable 
property, B brought a suit against him to recover it Held that C's detainer 
became unlawful from the dale of the decree foe specific performance — 
Dhondiba v Rama Chandra, 5 Bom 554 

After the redemption of a mortgage, the title deeds of the mortgaged 
premises remained with the mortgagee, who on demand for their return 
refused to give them up A suit for recovery of the deeds was held to be 
governed by this Article and time began to run from the date of demand 
for the deeds, after which their retention became unlawful— v 
Maruppakkala, 13 Mad 157 

349 Deposit —Where the transaction amounts to a deposit, the 
more specific Article 14s (and not the general Article 48 or 49) applies 
Thus, a suit to recovet moveable property deposited with the defendant 
for safe custody or m the alternative (or its value, is governed by Article 
145 which 13 more speafic than Arhclc 48 or 49 Even the fact that 
there has been a demand for the return of the deposit and a refusal to 
return by the depositary, wlucli makes the defendant’s possession wrong* 
ful, docs not attract the provisions of section 49 so as to make the suit as 
one "for speafic moveable property or for compensation for wrongfully 
detaining the same”— Warma<fa6ai v Bhaiantihankar, 26 Bom 430 
Gangxnem Kondtah v Gottipah pedia, 33 Mad 56 But in an exactly 
similar case, where the plaintiQ handed over some jewellery to the defen* 
dant for safe custody, the Allahabad High Court held that a suit for re* 
^covery of the jewellery or its value was governed by Article 49 — Laddo 
Begam v Jamaludditt, 42 All 45 No reference was made in this case to 
Article 143 or to the Bombay and Madras cases cited above 

Where the defendant who was entrusted with a jewel to pledge it 
and raise loan on it on behalf of the plaintiff, did so, but after the plaintiff 
repaid the loan, the defendant got back the jewel from the pledgee but 
did not return it to the plaintiff though demand was made for its return, 
It was held that as there was no ageeement that the jewel should rtmain 
in deposit with the defendant after the repayment of the loan, Article <45 
would not apply to a suit to recover the jewel, but Art 49 — Gopalasantf 
V Stibramania, 35 Mad 636 

See AdmiMshator-General v Knshto Kamxnt, 31 Cal 319 ated in Note 
628 under Art 145 See also Note djo under Art I45 where the distinction 
between Arts 143 and 49 has been pointed out. 
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350. Where Article does not apply — This Arbcle is inapplicable 
where the plainbS has not stnctly speabng a personal claim to the pro- 
perty, as lor instance, where he claims it in a representative capacity 
as the shebait of a temple— Sn Gridhariji v Ramaiilaljt, 17 Cal. 
3 (P CJ> 

A suit by an heir of a Klahoznedan to recover a fourth share of certain 
specfied moveable properties left by the deceased is really a suit for parti- 
tion of those properties, and falls under Article no, not under this Article 
— BosAirunnissa v Abdur liokman. 44 All 244 

A suit by a 3tabomedan widow against the brother of her deceased 
husband, for a declaration of her bfe interest in the estate of her husband 
according to local custom, is not governed by Article 49, as this Article is 
not appUcahle to a suit to establish a ngbt to inherit the property of a 
deceased person , nor is it a suit for distributive share of property under 
Art 123 The suit falls under Art no — Mahomed Riasal Alt v Hasin 
Banu, 21 Cal 157 (P C ) at p 163 

A suit against a Navigation Company for compensation for non-deh- 
very of a timber which is not in the possession of the company, is governed 
by Article 31, and not by this Article since the property is not m the de» 
talner’s possession — Vtnkalasubba v Astalie S/eam Savtgaltan Company, 
39 Mad 1 {F B ) Even if Article 49 were applicable, its operation would 
be excluded by the provisions of Article 31, which is more speofic Ibtd 

A suit for compensation for wrongful seizure of a ship under an order 
of Court IS governed by the more speafic Article 29 rather tK^ r? Article 
36 or 49— 3/adrrM Steam Napigatton Co Ld v Shaltniar ll'orAs Li. 42 
Cal 83 (108) 

^Vhexe in consequence of a quarrel arising between the plamtifi (a 
fruitseller) and the ijardar of the market about the payment of tolls, the 
latter infonned the police and the result was that the boat of oranges brought 
by the plaintiff was detained at the thana for some days, and while so 
detained the oranges deteriorated, and then the plaintiff brought a suit 
against the ijardar for compensation, held that Article 49 did not apply 
because the plaintiff did not bnng this Suit to recover any specific moveable 
property, and it was the police and not the defendants who took the oranges 

to the thana and detained them there The suit faffs under Article 36 

Attanda Charan Barada Kanta, C L J 203, 90 Ind Cas 509,4 I R. 
1926 Cal 177 

A suit for compensation for wrongful attoehmetil before judgment falls 
under Article 29 and oot under ArtJcJe 49 The latter Article appLes to 
a case in which moveable property is wrongfully taken or detained by the 
defendant (» e by a private person), and not by the Court in execution of a 
legal process — Rant Naratn v Vmrao Stngh, 29 Aff 615 (617) , see also 
Narastngha v Gangaraju. 31 Mad 431 {at p 438) In Afa/»ai;iitra/Ma« 
V. Avtsilan, 19 Mad 80 (at p 82) such a suit was held to fall under Article 
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49 the Judges remarked thatsiDCe the attachment was made at the instance 
of the defendant, the attachment might be said to have been made by 
the defendant and it was immatenal that it was eSected through a 
process of the Court It was farther held in this case that Article 29 did 
not apply 

As to whether this Article governs a suit for wrongfully cutting and 
carrying away crops see notes under Article 36 where the subject is fully 
discussed 


50 — For the hire of ani- 
mals, vehicles, boats, 
or household furniture 

Three 

years 

When the hire becomes 
payable 

51 — Tor the balance of 
money advanced in 
payment of goods to 
be dehvered 

Three 

years 

When the goods ought 
to be delivered 


351 If there be no date spcafically fixed for the delivery of the goods, 
evidence must be taken as to the time when the goods ought to be deli 
vered — Batddonalh v Lalunntsta 7 W R 164 


52 — For the pnee of goods Throe The date of the delivery 
sold and delivered, years of the goods 

where no fixed period 
of credit is agreed 
upon 

352 A suit for payment of a bill of goods supphed by retail by an 
ordinary trader is governed by this Article — Shama Churn v Collector, i 
W R 308 A suit to recover price of goods supplied by a tradesman on 
credit for which payments were made on presentation of bill, is governed 
by this Article and not by Art 85 and the period of limitation is three 
jears from the date of delivery— Dans/ord v Shaw S' Co , 88 Ind Cas 
747 AIR 1925 Pat 806 Where a tradesman supphes goods from 
time to time on credit to a customer who makes payments from time to 
time on account no fixed penod of credit being agreed upon, the cause of 
action in respect of each supply must be taken to arise under this Article on 
the date when each item of goods was supplied But if there be an 
implied contract that all the goods supplied within a certain period are to 
be paid for alter the expiration of that penod then limitation Mould run 
iTom the expiry of the penod of credit (Art 53 ) — Salcowree v Knslo, 
1 1 W R 529 
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Where a suit is brought against the son for tlic price of goods sold 
and deli«red to the deceased Hindu father, this Article would appl> 
but if a decree were obtained against the father, a Suit against the son 
on the cause of action arising from the decree against the deceased father 
—the decree being a debt which the son is, according to Hindu Law, under 
an obhgatioa to discharge — ^is governed by Art ijo — P^rtasamt v See/Aa- 
rama, 27 Mad S4J (F B ) 

A suit for recovery of the pnee of fruits standing in a garden and sold 
to the defendant is governed by this Article, the word goods being wide 
cnoagh to include /nuts even before they base been gathered — fF<K« 
Ram V //oAiDi BaAsA, 66 Ind Cas i30(Lah) 

^Vhere gram is advanced on a contract that it should be repaid in 
kind, it IS not a case of goods being ‘ sold' within the meaning of this 
Article The word 'sold' in this Article refers to a case in which the contract 
IS to pay for the price in money A suit for the recovery of the value 
of the grain advanced falls under Art 65 or 115 — Md Dtnv Sohan Singh, 
65 Ind Cas 691. AIR. 1932 Lah. 271 

A Sint to recover arrears of subscription of a newspaper is governed 
by this Article — /formas;! v Kharuijt, 7 Bom L R 190 

A suit for the pnee of work done and goods supplied under some con> 
tract entered into by the pfamtiQ with the defendants for the supply 
of labour and materials for repairing and constructing certain buildings 
IS governed by Article 52 so far as the pnee of goods is concerned and 
by Article ^6 in respect of price of work done If the plaintiS has a lien 
on the buildings for the money due, a suit for the enforcement of that 
hen is governed by Article 132 — Daulat Ram v tVoolUn Mills 95 P R 
190S But where the claim for the pnee of work done and for the pnee 
of goods supphed IS inseparable and indivisible, the suit 1$ neither governed 
by Article 52 nor by Article 56 but is governed by the comprehensive Article 
115 Thus, the defendant cmplo>ed the plaintifi as a contractor to do 
the work of flooring in a biuldiug the plaintiff was to supply marble and 
other stone required for the floonug and was also to do all the work neces* 
sary for constructing the floor and was to be paid a certain sum ol money 
for every square foot of the flooring done by him w Inch rate included both 
the pnee ol materials supplied and (he work done by Che plaintiff The 
plaintiff sued for a sum of money due to him on the basis of this contract, 
and the plaint made no mention of the pnee of the matenals as distinct 
from the price oi* the work ffeftf that the cfaira as faid in the plaint was 
an indivisible one , it could not be split up into two portions . consequently 
it fell neither under Article 52 nor under Article 56 but was governed 
by Article 115, which is a general provision appljang to all actions ex 
coiffrorlu luit speaally provided for otherwise — !/</ Chastla v Scrajuddtn 
2 Lab 376 (381, 382). 00 lud Cas 490 AIR 1922 Lah 198 (F 
In an carher case, viz Radha Kishen v Busunt Lai, 103 p R lyi 
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was held that a suit for the recovery of a sum of money alleged to be due 
for the price of work done and goods supplied was governed by Article 
120 because no single Article (5* or 56) covered the entire claim Article 
56 did not cover the pnce of goods supphed and Article 52 did not cover 
the pnce of work done This decision should now be deemed as over ruled 
by the Full Bench case cited above 

53 — For the pnce of Three When the penod of credit 

goods sold and deh years expires 

vered to be paid for 
after the expiry of a 
fixed period of credit 

353 Where the contract was that the plaintiff would supply wood to 
the defendants and further that he would indemnify the defendants for 
loss arising by failure on his part to supply wood it was held that the 
intention of the parties having been that the pnce of wood was not claim 
able as of nght 00 the date of its being supplied but rather when the contract 
was completed by the whole wood being supplied or when the contract 
came to an end a suit for the price of the wood was not governed by Art 
52 but by this Article— Frugi v Maxwell 7 All 284 

A vendor sent to lus vendee a bill for some piece goods purchased and 
at the top of the bill appeared the words debit interest at } per cent 
per month after 60 days tbavanai In a suit for money due the question 
arose whether it was a credit sale or a cash transaction Held that the 
word thavanai meant credit penod and the suit was governed by Art 33— 
K M P R N M Firm v Somasundaram 48 Mad 275 47 M L. J 844 
AIR 1925 Mad 161 83 Ind Cas •’99 

54 — For the price of Three Wlien the penod of the 
goods sold and deh years proposed bill elapses 
vered to be paid for 

by a bill of exchange, 
no such bill oeing 
given 

55 — For the price of trees Three The date of the sale 
or growing crops sold years 

by the plaintiff to the 
defendant where no 
fixed penod of credit 
IS agreed upon 
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56 — For the pnce of work Tliree When the work is done 
done by the plaintiff years 
for the defendant at 
his request where no 
time has been fixed for 
pa3’ment 

354 A suit by a goldsmith to recover the pnee of his labour in malLin" 
ornaments falls under this Article — Vtshnu v Copal 1885 P J 252 
so also a suit by a pnntcr to recover costs of pnntmg— v Niiya 
Naud 30 Cal 687 

A suit by a 2cmindar to recoser sums expended by him at the defen 
dants request for the repair of a tank for the irrigation of lands held by 
them m common with him is a suit for work done at the defendants 
request and governed by this Article— S«Mdara»« v Sankara 9 Mad 
334 

As regards a suit by a contractor for recovery of pneo of work done 
for constnictiQg and rcpainng certain buildings at well as for pnce of 
materials see notes under Article 52 

^^^le^e the plaintiff a contractor was engaged by the defendant to 
do some work for the defendant s pnnapal who was a Ruling Pnnee 
and the plaintiff was refused permission by Covernment to sue the Prince, 
a suit against the agent (defendant) was maintainable and it fell under 
this Article — Abdul Al\ v Von Goldsletn 43 P R 1510 

57 — For money pa>able Three Wlicn the loan is made 
for money lent years 

355 Scope — Arts 57 and 59 are applicable to loans payable on 
demand therefore a suit to recover money lent \nth interest upon a 
verbal agreement that tlie loa 1 should be repaid within one year is not 
governed by this Article but by Art 115 — Rameshwar v Ran Chand 
10 CaJ 1033 Ramasantiy JlfniAnsani 13 Mad 3B0 

356 Pledge —A suit for money lent under \rt 57 would not be less 
so where the money lent is secured by a pledge the penod of limita 
tion for such a suit would be three years from the date of tlie loan Thus 
in a suit by a pawnee to rcco\er the balance due on his debt after accounting 
for the proceeds of the sale of the articles pledged it was contended by 
the plaintiff that the time ran under this Article from the date of the sale 
because it was only then ascertained that any balance was due on the 
onginal loan but the Court held that time ran fioia the date of the loan 
The suit was one to recover the unpaid balance ol a loan and tl e fact 
that moveable property h-id been pledged did not change the nature of the 
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suit — Sa^iif Alt V Debt Prosad, 24 All- 251 , Ycllappa v. Paraikaramappa, 
30 Bom 218 

Where the suit on a pledge ol certain moveab'e property is to recover 
the amount due by sale of the property pledged as also for a personal 
remedy against the defendant lor rccoTOnng any balance which may , 
remain due after such sale, the smt will be governed by Art 37 so far as 
the personal remedy is concerned, and by Art 120 so far as the remedy 
by sale of the pledged property « concerned — Sun Chani v Jagahandhn, 

22 Cal 21 . Madan Mohan v Kankai Lai. 17 All 284 ; Mahaiutga v. Gann- 
Palhf, 27 Mad 538 (F B) If the personal remedy is barred, a right to 
enforce the charge against the property will still exist — Nun Chand v 
Jagnbandh», 22 Cal 31 fdisscQtmg from VtUn KamU v Kaiehar, il Mad 
* 53 ) 

Thavanai accounts — \ suit for money lent on a thavanot account 
IS governed by Art Oo and not by this Article See Note 362 under 
Art 60 

58.— Like suit when the Three When the cheque is paid, 
lender has given a years 
cheque for the money 

257 This' Article is the same as in English Law Time runs when 
the cheque is paid and not when it is given . and the reason for the law 
IS that if the loan was considered as made when the cheque was given, 
the lender might sue for it at once before the cheque was presented, and 
on presentation the cheque might be disbonourcd'^tParden v Jlruce, 

L R 3 C P 300 

59 — For money lent un- Three When the loan is made, 
der an agreement that years 
It shall be payable 
on demand 
bee notes under Art. 60 

358 The words ‘on demand ' have been used in this Article in the 
legal sense of the term, 1 e , forthwith ant! without demand — M Chetty 
V Palantappa, 13 Bur L T 21 According to the Law of England, 
when money is payable "on demand” and nothing further is said, it is 
payable at once and without demand, and tune under the statute of Limita- 
tions begins to run at once. The most common instances of the appli- 
cation of this principle are of money lent repayable on demand or at request, 
and promissory notes payable on demand This pnnaplc has been applied 
by Articles 39 and 73 to coses of money lent and bills of exchange and 
promissory notes payable on denltuid — Secretofy of Stetie v Radktha Prosad 
Bapuli, 46 Mod 250 (288) 
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6o — For money dcpoai Three When the demand is made 
ted under an agree jears 
meiit that it shall be 
payable on demand 
including money of a 
customer m the hands 
of bis baoher so pay 
able 

Change — The words inclnding money of a customer in the hands 
of his banker so payable did not exist m the Act of 1877 Fof reason 
of this change see Note 361 below 

359 Money — Specific coins eg gold mohurs entrusted to a 
baileefor a gi\en purpose to be returned inspeaewill be treated as money 
within the meaning of this section — Kalyan Va/ v Kuhen Chand 41 
AU 643 (045) 

360 Deposit and loan — There is a good deal of difficulty in ascer 
taming whether a suit comes under Articl» ^,9 or Article 60 It is not f l g a r 
what the Legislature meant by the word deposited in Article 60 but 
there must be some difference between money lent and money deposited 
and a plaintiff relying upon Vrticlc Oo must prove that something took 
place between the parties at the time the money passed which would con 
stitutc the handing over of the money a deposit and not a loan It has 
been suggested that the diffe ence between a loan and a deposit is that the 
borrower who takes money 00 deposit stands in a fiduciary relationship 
to the lender That might either arise from a direct agreement or might 
be implied from the arcumstances in which the money came to the hands 
of the borrower Ordinarily when A hands over money to B on the under 
standing that it is not a gift but has to be repaid when demanded that 
would be considered m law a loan and when the plaintiff seeks to prove 
that the money so handed over was a deposit the onus would le upon 
him to prove that there were additional mrcumstances which turned the 
loan into a deposit There is no distinction in this Act between a money 
lent and money deposited as regards the agreement to lepay so that it 
IS not the agreement that the money should be pa} able on demand that 
distinguishes a deposit from a loan There must be something further 
proved and it i» not possible to define exactly what that sometlung further 
must h<}—Chin!a na I v hachubhat Bom L It 503 73 Ind Cas 978 
A I It 1924 Bom 28 

A deposit IS a loan and sometlung more i e the depositee stands in a 
fiduaary relation Ui the depositor therefore where the plaintiff claimed 
to recover from the defendant who was bus grand father a certain sum 
which was the amount standing to his credit m the defendants books 
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and it was found that these stuns were presents which had been made 
to him on his birthday and from time to time paid over to the defendant 
by the plaintiff's mother(dcfendant s daughter) and that these sums were 
earned over from year to year in the defendant's books, the interest being 
added each year , it was held tliat the defendant stood in a fiduciary posi- 
tion to the plaintiff, and therefore there was a tUifosu within the meaning 
of this Article and not a loan, and bmitabon did not commence to run 
until demand — Doyabu v Mancketjt, ig Bora 353, affirmed on appeal 
in Manckeyji v Dayabji, 19 Bom 775 

Similarly, where the grand-father of one P intended to make a gift 
to her of Rs looo and in fact made the gift and asked the defendant who 
was a relation of his to hold the money for her and to give it to her when 
she attained her majonty. or when she might demand it, with interest 
at a certain rate it was held that the transaction was clearly m the nature 
of a deposit of money in the hands of the defendant, and this Article ap 
plied — Narayanan v Vellayappa, igi6 M W N 206 

Where one M entrusted hi$ nephew $ a nch money-lender, with some 
money for investment, and the latter accordingly firstdeposited the amount 
with a third party but subsequently withdrew it and invested it in his 
own finn, there bang no evidence as to the exact terms on which the money 
was handed over, held that the presumption was that the money uas 
deposited on terms that it should be payable on demand and the suit for 
its recovery fell under this Article— /?amaMaf^en v Subramanya, 28 AC L 

J 373 

The plaintiff from time to time kept money with the defendants for 
safe custody The defendants were at liberty to employ the money in 
thar own business and in case they did so they were to pay a certain 
interest on the money so employed Held that the relation between the 
parties was not that of lender and borroucr, as the defendants did not 
take the money for their own benefit and did not agree to pay interest 
for it themselves The transaction was in the nature of a deposit under 
Article 60— yogendra V Dtnkoo Ram 23 C W N 981 

Where the plaintiff bailed 400 gold mohurs with the defendant for 
speafic purposes, and on demand b-mg made, the delivery was refused, 
it was held that the suit for the return of those mohurs or for their value 
was a suit for ‘money deposited under an agreement that it shall be payable 
on demand' and that this Article governed the case — Kalyan Mol v KMen 
Chand. 41 All 643 

361. Hanker and cistome' — ^Thcru was a conflict of opinion ag 
to whether the relationship between a banker and customer was that of 
depositee and depositor under Article 6o or of borrower and lender under 
Article 39 In Issur Chunder v Jiban x6 Cal 33 and Perundevtlayar 
V. Nammalvar, 18 Mad 390, »t was held that the transaction was in the 
nature of a deposit . but in tchha v Hatha, 13 Bom 338, Dharam v. Ganga, 
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29 All 773 and Cfiandu v Chaitda 95 P R 1885 the rclabonsliip was 
held to be that of borrower and lender This conflict has been set at rest 
by the addibon of the words ' incloding payable in Article 60 so 
that a banker IS now regarded as a depositee — LaJ v Ktshen Lai, 
37 All 292 

The word 'banker' in this Article does not mean a professional banker 
It IS not necessary to prove that the defendants were carrying on business 
only as bankers k man might become a banker or place himself in the 
position of a banker with regard to a particular customer , and if the deal* 
mgs between the lender and the borrower are such that the Court is satisfied 
that it could be said that the borrower 1$ in the position of a banker to the 
lender, then the money so lent could be considered as a deposit kVhere 
the evidence shows that the plaiotiS svas lending 'money to the defendants 
at a low rate of interest, and the defendants iverc lending out that money 
and other money deposited m a similar fashion at a higher rate, held that 
It was exactly in the nature of a banker s business — Bkunanna v Venchand, 
23 Bom L R 73. 93 Ind Cas 215 A I R 19 fi Rom 168 

Money left in the hands of a trader who is not a banker, under ar* 
cumstances such as would make it the money of a customer if the depositee 
were a banker will be considered as a deposit and a suit to recover money 
so deposited will fall under this Article— 5 ut>ramaniait v Kadtresan, 39 
Mad loSi (10S4), 30 M L J 243, 32 Ind Cas 965 

363. Tharanai account —The custom of thavann transaction among 
Xatnkottai Chetties is that the deposit u made for a fixed and certain 
period of two months at the rate of interest which is fixed weekly by 
members of the ChetCy community , the depositor cannot demnnJ repay* 
meat before the end of two months for which he has deposited the money. 
If the depositor does not demand it at the end of the term, and the depositee 
does not elect to repay it then the deposit is taken to be extended for 
another period of two months, the rate of interest to be fixed by the weekly 
meeting of the community, and so on until the money is repaid 

A suit for money due under a Ihavanat txansactioa is governed by 
Art. Co or 113 (and not Art. 37) It is not clear whether the money de> 
posited on a thavanai account is repayable at once upon demand, or 13 
repayable only after the expiration of the current Ihavanat penod when 
the demand is made la the former case, Art 60 ivould apply, and tune 
would begin to run from the date of demand and in the latter, time runs 
under Art its from the expiry of the current Ihavanat penod when the 
demand is made — Mulhta v RamaHolhait, 1918 JI \V N 342 , Vellay- 
appa v Uniiamalai, 1917 M W N 838 Annainalat v Annamalai, 10 
L. W 67 In a Burma case it has been held that money deposited on a 
Ihavanat account is not repayable until the end of the penod of deposit 
when ttie demand is made, and a suit to recover money deposited on 
Ihavanat account 1$ governed by Article 60. and must be brought 1 
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three years from the time whca the demand is made — M Chetly v Pala 
mappa 13 Bur L T ai 

In CheUappa v ^uhraiianian 1918 M W N 564 it has been held 
that the suit 3s governed by Article 60 and no other because the money 
deposited on the understanding that it is to be paid on demand after the 
expiry of a fixed period does not cease to be a deposit payable on demand 
within the meaning of Art 60 

It is clear that Art 57 cannot apply because under that Article time 
runs from the date of the loan whereas n (havanai accounts time runs 
ex kypothesi from the expiry of the tkavanat penod besides the transac 
tion is more in the nature of a deposit than a loan and the Natukottai 
Chetties are bankers with-n the meaning of Art 60 — Vellayappav Unna 
fialM 1917 M W N 83? 

In cases of deposit on tkavanat where the agreement is that interest 
JS not to be paid aatil demanded but should be added to the praapal 
*'he whole amount being treated as a frt^h deposit at the end of each tha 
oewat le d that the proper Article applicable to a suit for recovery of the 
principal and interest is Art 60 and not that the claim for mtere t u govern 
ed by Art 63 — Narayattan v SubbtaA 43 Ufad 6-»p 

363 On demand — In Article 59 the term on demand is used in 
its legal sense 1 e forthwith and without demand but Article 60 applies 
to rases of deposit of money repayable on demand in the popular '■ense 
of the term t e after actual demand is made — Jil Chet y v Palatitappa 
deity 13 Bur L T 21 

61— For money payable Three When the money is pa;d 
to the plaintiff for years 
money paid for the 
defendant 

364 Contribution suits — A contnbuhon suit brought against the 
CO parceners by the managing member of a family who was compelled to 
pay the whole family debt is governed by this Article — Ttrupaitraju v 
Rajagopala 8 M L J 271 

Where money is paid by one of the joint owners of an undertenure on 
account of decrees for rent and revenue m arrears to save the estate from 
sale a suit by him for contribution against the other owners falls within 
this Article — SuAAaiHO i» v Ishan 25 Cal 8}4 {P C ) at p 831 

A suit bv the plaintifl to recover the money which ho has paid in excess 
of his own moietv for the expenses of Certain temple held jointly by him 
and the defendant which excess tl e defendant ought to have paid is 
governed by tlus Article and the fact that it may be necessary to examine 
Certain accounts cannot by it&elf tender the suit one for account — /?a» lu « 
La/;i V Gopal Laljt ig All 244 
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payment made b\ the plaintiff and any later pavmcnt made by the 
defendant towards the joint 1 abibty would not enure for the benefit 
of the plaintiff or sa\e linaiiaboa'-^IforK-fat v ChtHiiaftaKiiit igig 
M W V 429 

Where the pajment is involuntary, r g where tne plaintiff s pro 
pert} IS attached and sold and the sale proceeds paid over to the decree 
holder, time will begin to run from the date when the sale proceeds were 
drawn by the decree holder from Court, and not from the date of (he sale 
of the propeity of the plaintiff — Patlabhita nayya v Rantayya 3o Mad 
23 {following Fuckoruideeii v Wa*ii»in Ckuuder 4 Cal 5 n) 

62 — For money payable Three When the money ts 
by tlie defendant to years received, 

the plainttf! for money 
received by the defen- 
dant for the plain- 
tiff’s use 

368 The language of this Article 1$ borrowed from the form of count 
formerly m vo^ue in England under the Common I aw rrocedure Act, 
1852 This count was applicable where a defendant received money which 
in justice and equity belonged to the plaintiff under circumstances which 
rendered the receipt by the defendant to the use of the plaintiff It was 
a form of suit which was adopted when the plaintiff s money had been wrong 
fuly obtained by the defendant as for example when money was exacted 
by extortion or oppression or by abuse of legal process or when overcharges 
were pa d to a earner to induce him to carry goods, or when money was 
paid by the plaintiff in discharge of a demand illegally made under colour 
of an office It was a form of claim which was applicable when the plain- 
tiff s money had been wrongfully obtained by the defendant, and the plain- 
tiff in adopting it waived the wrong and claimed the money as money 
received for his use— /fo/pufana Malwa Railway 'Hores v Ajmere Muiii~ 
cipal Botrd, 3* All 491 (at p 496) Sec Mosfs v Matfarlane, 3 Burr 
1005 (loto) , Morgan v Palmer, (1824) 2 B A C 729 26 R R 53J. , iieale 

V Harding (1851) 6 Ex 349 86 R R 328 . finnsa CAsHifra v Promolha, 
49 Cal 880 (889) 36 C L J S95 

In an action for money had nod received there must be pnvity of a legal 
recognizable nature between 'he plaintiff and the defendant — Rnmasaini 

V Muihusami, 41 Mad 923 This Article appLes if there exists such 
pnvity between the plaintiff and the defendant, so that the defendant may 
be said to have held the money in trust for tlie plamtiff— fyiAc,; Sineh 

V Secretary, Gurudwara, 92 Ind Cas 731, AIR 1926 Lab 228 

369 Scope —This Article would apply where the money was received 
by the defend ant for the plainliff Aimsrf^ if the receipt had been for some- 
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payment made bv the plaintiff and any later payment made by the 
defendant to^rards the joint 1 atuhty wonU not enure for the benefit 
of the plaintifi or save limitation — Marulat v Chtimakanntt 1919 
M \V N’ 429 

ViTiere the pajTncnt is insolontaty. •• g where tne plaintiffs pro- 
perty IS attached and sold and the sale-proceeds paid over to the decree- 
holder, time Mill begin to run from the date nhen the sale-proceeds iverc 
drawn by the decree holder from Court, and not from the date of the sale 
of the property of the plaintiff— PaMaMirawnyya v Ramayya, 20 JIad 
23 {following Fiicioruideeii v Vahtma Ckundtr, 4 Cal 520) 

62 — For money payable Three When the money is 
by the defendant to ycar^ received, 

the plaintiff for money 
received by the defen- 
dant for the plain- 
tiR's use 

358 The lacijuage of this Article » borrowed from the form of count 
formerly in voguj m England under the Common I aw Procedure Act, 
1852 This count was applicable where a defendant received money which 
m justice and equity belonged to the plaintiff under circumstances which 
rendered the receipt by the defendant to the use of the plaintiff It was 
a form ol suit which was adopted when the plaintiff s money had been wrong 
ful y obtained by the defendant as fo r example when money was exacted 
by extortion or oppression or by abuse of legal process or when overcharges 
were paid to a earner to induce him to carry goods, or when money was 
paid by the plaintiff in discharge of a demand illegally made under colour 
of an office It was a iorra of claim which was applicable when the pldn- 
tiff s money had been wrongfull y obtained by the defendant, and the plain- 
tiff in adopbng it waived the wrong and clauned the money as money 
received for his use — Rajputana Malwa Railway Stores v Ajmere Munt- 
Cipal Boird, 32 All 491 (at p 496) See A/os's v Mae/arlane, 2 Burr. 
1005 (loio) Morgan V Palmer, (1824) 3 B &C 729 26 K R 537 ; JVea/e 

V Harding (1851) 6 Ex 349 86 R R izi , Bunan Chandra v Promolka, 
49'cal 8S6 (889). 36 C L J 295 

In an action for money had and received there must be pnvity of a legal 
recogmrable nature between *he plaintiff and the defendant— Raniasami 

V Muihusamt, 41 Mad 923 This Article appl’es if there exists such 
pnvity between the plaintiff and the defendant, so that the defendant may 
be said to have held the money in trust for the p'ainfifl— ^lAaf Sineh 

V Secretary, Gurudtuara, 92 Ind Cas 731, A I. R 1926 Lah 228 

369 Scope —This Article would apply where the money was received 

by the defend ant for the plaintiff ktmself if the receipt had been 


for some 
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behalf of the purchaser and sued him for the revenue pa d held that the 
suit was not eovemed by Article n6 but by this Article and the plaintiff 
could not claim k sts for more than three years prior to the date of the 
suit — Uhkaram v Ukhara « 51 M L J 159 94 Ind Cas T046 AIR 
1926 Alad 633 

Where a prior mortgagee sues upon his mortgage impleading the puisne 
mortgagee and obtains a decree for sale and the puisne mortgagee pays 
off and discharges the decree he thereby acquires on the principle of sec 
tions 74 and 95 of the Transfer of Property Act a charge npon the property 
which he can enforce within 12 years {Art 132) But he is also entitled 
under the provisions of see 69 of the Contract Act to be reimbursed the 
money by the mortgagor and can sue to recover it from the mortgagor 
personally within three year^ of the date of bis payment under this Article 
— Shih Lai V A/ifHHt Lai 44 All 67 

366 Involuntary payment — It is immatenal whether the party 
seeking contribution made the payment voluntarily or involuntarily t e 
whether he made the payment of his own accord and averted any coercive 
process or whether the amount was realised by seizure and sale of his 
property under legal process — per Bhashyam Aiyanger J in Rajah of Vfia 
nagram v Rajah Selrueher’a 26 Mad 636 (F B ) at p 693 The word 
paid in Articles 61 and 99 includes payments made or denved out of the 
sale proceeds or income of the property of the person seeking contnbuhon 
just as under sec "o the receipt by a mortgagee of the produce of land 
mortgaged to him is a payment made to him by the debtor for the purposes 
of that section— 7 fui (at p 694) This is also the view of the Calcutta 
High Court in Go i«a/S V Chandra ffalh 26 C W N 340 But in an ear 
her Calcutta case it was held that where money was realised by coerave 
process t e hy sale of plaintiff s property a su t for contnbuhon fell under 
Art 120 — Kumar Nath v Kobo Kumar 26 Cal 241 

367 Starting point of limitation — ^The cause of action for a suit 
under this Arhcle anses when the money is actually paid » e when the 
plamhff IS actually out of pocket — Torah 4 ti v Ntlrullon 13 Cal 155 
Thus where money which was deposited with the plaintiff bv T m th** 
name of and to the credit of one A was withdrawn by T in May 1873 and 
the plaintiff was subsequently sued by A and had to pay the decretal money 
into Court in January 1883 held that the period of hraitafaon for a suit 
by the plaintiff against T and A to recover the sum so paid into Court 
began to run from the date of such payment 1 e January 1883 and not 
when the money was withdrawn from him by the depositor (May 1873) 
—Tbtd 

Where two persons being under a jmnt habibty to pay a sum of money 
to a third both made payments but one of them paid more than what 
was legally due for his share and brought a suit for contnbution the suit 
was governed by this Article and hmitation ran from the date 0/ the last 
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pajment made b\ the plaintifi and any later pavment made by the 
defendant towards the joint lability would not enure for the benefit 
of the plaintiff or save hnutation— v Chutnakamm 1919 
M W \ 429 

\%’here the payment is involuntaiy e g ■where tne plaintiff s pro 
perty is attached and sold and the sale proceeds paid over to the decree 
holder time will begin to run from the date when the sale proceeds were 
drawn by the decree holder from Court and not from the date of the sale 
of the property of the plaintiff— Paf/jMtru nuyyu v Ramayya 20 Mad 
•’3 (followng Fiiekoruideen v l/aAiMti Chtmder 4 Cal 52 ) 

62 — For money pajable Tliree When the money ts 

by the defendant to jears received 

the plaintiff for money 
received by the defen 
dant for the plain 
tiff s use 

368 The languag of this Article is borrowed from the form of count 
formerly in vogu* in England under the Common Iaw procedure Act, 
185a This count was applicable where a defendant received money which 
in j'ostice and equity belonged to the plaintiff undet circumstances which 
rendered the receipt by the defendant to the use of the plaintiff It was 
aformof suit which was adopted when the plaintiffs money had been wrong 
f ul y obtained by the defendant as lo r example when money was exacted 
by extortion or oppression or by abuse of legal process or when overcharges 
were paid to a earner to induce him to carry goods or when money was 
paid by tbe plaintiff in discharge of a demand illegally made under colour 
of an ofEce It was a form of claim which was applicable when the plain 
tiff s money had been wrongfull y obiained by the defendant and the plain 
tiff in adopting it waived the wrong and claimed the money as money 
received for his use — Ra putana RadtDoy Stores v Ajmere Mum 

ctpal Dosrd 32 All 491 {at p 496) See Mos’s v Macfarlane 2 Burr 
1005 (1010) Morgan v Palmer {1S24) a B AC 729 26 R B 537 Neate 

V HarJtng {1851) 6 Ex 349 8^ R R 328 Binian Chandra v Promolha 
49'Cal 886 (889) 36C B J 295 

In an action for money had and received there must be pnvity of a legal 
recogmsable nature between ♦he plaintiff and the defendant — Ramasami 

V Muthusamt 41 Mad 923 This Article applies if there exists such 
pnvity between the plaintiff and the defendant so that the defendant may 
be said to have held the money in trust for the plaintiff — Nthal Stngh 

V Secretary Gurudwara 92 Ind Cas 731 AIR 1926 Lah 228 

369 Scope — This Article would apply where the money was received 
by the defendant for the platttliffktmself if the receipt had been for some 
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body else whose shoes the platotiif had stepped into this Article would 
not apply — Chandv ingan 13 All 368 

It was held in an Allahabad case that this Article would only apply Where 
the amount was received for the plaintiff s use bv the defendant hvnself 
if the amount had been received by the predec^'ssor of the defendant 
this Article would not apply Therefore a suit by the client against the 
pleader s legal representative for money which had been received by the 
deceased pleader from Court on behalf of the plaintiff was held to be govern 
ed by Art i'»o and not by this Article — Btudrabanv Jamuna 25 All 55 
But m this case the learned Judges have taken no account of the defini 
tion of defendant given in sec 2 which includes the defendant s legal 
representatives In a recent Calcutta case it has been nghtly held that a 
suit by the plaintiff against the pleader s son and legal representative for 
recovery o* a sum of money received by the pleader out of Court for the 
use of the plaint ff is governed by this Article and not by Article 120— 
Ramhan v TPoAiui Kanta 35 C L J 330 AIR 1922 Cal 499 The 
same view has been taken by the Patna High Court m J?am««AiP3r v 
Narendri 5P L T 335 71 Ind Cas 916 AIR 1923 Pat 259 (follow 
ing 3a C L J 330) But where the suit against the legal representative 
involves taking of accounts and is not a suit for a specific sum of money 
Article 62 cannot apply ^etRaoCtrraj 5i»gA v Raghubtr 31 All 429 
Patma v ImUan 1 P R 1912 

Plaintiff entrusted certain goods to the defendant s brother who how 
ever appropnated the goods to hts own use and after his death the defen 
dant also sold the goods and held the proceeds as agent of the 
widow of the deceased Plaintiff thereupon sued to recover the money 
from the defendant Held that this Article did not apply for when the 
defendant sold the goods he received the money not for the use of the 
platnliff but for the use of the widow of his deceased brother The suit 
fell under Article 120 — Gurudas v Ram JVaraiK 10 Cal 860 864 (P C) 

370 Received —This Article only applies to cases where a definite 
sum of money has been received by the defendant and which the law 
says he must hold for the use of the plaintiff it does not govern cases where 
the suit IS really one for account and it is sought to recover from the defen 
dant not only the money which ho actually received but also mone>’S 
which he ought to have received but failed to receive for his default— 
Stibba Rao v Rama Rao 40 Sfad 291 (293) Such a suit is governed bv 
Article 120 

It 13 not necessary to prove that the defendant intended to receive 
the money for the use of the platnhff whether he intended to receive the 
money on behalf of the plaintiff or he intended to appropnate it to his own 
use this Article applies all the same if the money actually belongs to the 
plaintiff — DurgaDrvw Ram Nath 85 P R 1919 taehmiv Dhanukdhan 
17 Ind Cos 351 (352) Ilarthar v Syed Mohamed i P L J 374 
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This Article would apply to a suit brought by the plambfl to recover 
from the defendant the money received by the latter to the plaintiS s use, 
even though at the time when the defendant realised the money a suit by 
the plaintiff to recover the money from the person originally liable would 
have been barred by limitation — \Iahabtr Prasad v Parsandt, 45 All 
410 21 A L J 345 74 Ind Cas 039 A I R 1923 All S3^ 

37t Surplus sale proceeds —A suit for recovery of surplus pro- 
ceeds of a sale held for arrears of revenue wrongfully taken away by the 
defendant comes under this Article — Harthar v Syed Mohamed, i P. L J. 
374 , Bhagwan v Xaram Husain 33 All 70S (P B ) atp 726 

Similarly, this Article governs a suit to recover the surplus proceeds 
of a sale of a patni tenure held for arrears of rent, which were wrongfully 
withdrawn from Court by the defendant — Ntranka v. Alul Krishna, 28 
C W N 1009 AIR 1925 Cal 67 

Just after the purchase of the mortgaged property by the mortgagee, 
the property was sold for arrears of Government revenue . after payment 
of the arrears a surplus was left witli the Collector, who paid it to the 
defendant, the previous owner, a suit by the mortgagee to recover the 
surplus sale proceeds from the defendant was governed by this Article-*^ 
Laekmt v Dhanuhdhari, 17 Ind Cas 3Si (Cal)< 

But the surplus proceeds of a revenue sale remaining in the hands 
of the Collector under the statutory provisions of sec 31 of Act XI of 
1639, are not money bad and received for the use of the proprietor of 
the estate . and a suit to recover the proceeds from the Collector is govern* 
ed by Article 120 and not by this Article— SeerWery 0/ Slats v Guru Proskad, 
20 Cal 31 r B (overruling 5rfref<iiy o/5faf« V Fatal Alt, i3 Cal 234) 

372 Suit to recover share of family property —At the separation 
of the members of a joint family, the unreabsed debts as well as other 
properties of the family were left undivided The debts and the rents of 
the properties were subsequently realised by one or some members of the 
separated family In a suit brought by the other members for their 
shares in the moneys so realised, it was held that this Article applied and 
time ran from the date ol the realisation of the moneys— Ranoo Tewart 
V Dhoona Tewart 24 Cal 309, Ramalagu v ^ofai, 41 M L J 274, 69 
Ind Cas 274 , Arunaehala v Ramasamya, 6 Mad 402, Vaidyanatha v. 
Ayasamy 32 Mad iqi But it has been recently held by a Tull Bench, 
of the Madras High Court, following the English law m Thomas v Thotnas, 
(1850) 3 Ex 28, that Article t>a is inapphcable to the case, for one tenant* 
lo-common cannot maintain an action for money had and received against 
bis co-tenant, but can only bring a suit for account, and the only Article 
applicable would be Art 120, unless an agency can be presumed in which 
case Arbcic 89 will apply — Yeruhola v Yeruhola, 45 Mad 648 (F. B), 
42 31 L J 307, AIR 1921 Mad 130 (following 5Kf>&<2 Rao v Rama Rao 
40 3Iad 291) 

L. 21 
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But i£ on partition of the joint family propert> a portion of the family 
property is left jOint in the hands of one or some members by a family 
arrangemenl, the member or members in whose possession it is left will be 
agents of the other members A snit by the other members for an account 
of such property (moveable) and for recovery of their shares is governed by 
Article 89 and not by Article 62 or 120 Limitation begins to run from the 
date when an account is demanded and refused, or if no demand is made 
when the agency is terminated — Gabu Naroba v Ztprti liamsingh 45 Bom 
313, Yerukolav Yerukola, 648 (663), 42 M L J 507, 71 Ind 

Cas 177 

Where after separation of a family, two of its members held a bond 
jointly, a suit by one of them for his share of money recovered by the 
other on such bond was governed by Art 62, and not by Art 127 because 
the family was no longer joints TAoftKr v Pariah 6 All 442 , Gajraj v 
Sadho 15 O C 397 

Where a debt due to two brothers jointly was realised before partition 
by one brother, who afterwards fraudulently represented to the other 
brothers representative at the time of partition that the debt was still 
outstanding, a suit by the latter to recover his share of the money was 
governed by this Article and limitation would run according to section 
t8 from the time when the plaintiff was aware of the fraud— 
narasamma v Lakshmamma, 25 M L J 531 

373 Suit against ex.agent —A suit by the plaintiff against his ex 
agent for money realised by the latter after the termination of the agency 
falls under this Article — Hansraj v Ralm. 13 A L J 494 

The plaintiffs were the proprietors of a bnck making business which 
had a branch at Muttra where the defendant was employed as their agent 
The defendant, however, in course of time started a bnck making business 
of his own atBnndaban, closetoMuttra, solhat all orders for bn cks amving 
at the plaintiffs' branch firm at Muttra were forwarded to and executed by the 
defendant’s own firm at Bnndaban In consequence of this the plaintiffs 
dispensed with the services of the defendant in 1913, and in 1916, more 
than three years after the dismissal, brought a suit against him to recover 
the profits made by the defendant from his bnck business It was held 
that it was the duty of the defendant as agent not merely to do nothing 
to injure the interests of the plaintiffs’ firm, but to do all in his power to 
further them, and therefore not to place himself in a position adverse to 
the interests of his principal , and the profits which he made m his oivn firm 
out of the plaintiffs' branch finn in the manner mentioned above, and which 
he was bound in his capauty as agent to pay over to his employers, must 
be regarded as money had and received for the use of the pnnapa! I” 
this view of the case Art 62 applies, but the suit being brought more than 
three years from the date when the momes were received, was timc-barrcd 
As this cause of action arises out of mixed consideration the suit may come 
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vnthin Art go but e%en aopljmg that Article the ^uit is also barred 
as the plaintiffs had knowledge of the defendant s misconduct more than 
three )ears before suit — Puran Mol v Ford 41 All 635 

374 Suit for refund of consideration money —Where the consi 
deration failed ab iniho the transaction being in its inception void the 
suit is goiemed by this Article and not by Arbcle 97 which deals with suits 
for refund of money paid upon an extsltttg consideration which aflgrwards 
fails — Bula Ram v Gurdas 44 P R 1918 Ardesktr v Vajesingh 25 
Bom 593 Basitt Reddi V Tallapragada 33 Mad 39 Westropp v Solomon 
1 D A L 122 Hunt V Silk 5 East 449 Blaciburn v Smith 2 Ex 783 
Thus a contract of sale negotiated by a minor (the minor having settled 
the terms paid consideration and received the sale deed] is void ab tmito 
A suit for refund of the consideration money is governed by Art 6’ and not 
by Art 97— 1/uniii Lai v Madan Gopal 13 A L J 185 

When there IS a total failure of consideration with regard to a lease 
a suit for refund of the consideration money is governed by this Arbcle 
and not by Art 97 ^ — Bisteanalkv Surendra 19C W N 102 

Where the mortgage being void the consideration failed ab imtio a 
suit by the mortgagee to claim repayment of money advanced to the 
mortgagor is a suit for money had and received and is governed not by 
Art 97 but by this Arbcle — £f<» Dtmli v Umtdbhai 40 Bom 614 Jav»r 
V Gordhaii 39 Bom 358 

Similarly a suit by a lessee foi a refund of part of the premium paid 
for a lease proportional to the portion of the land of which possession 
could not be obtained by him it having been previously leased out by 
the lessor to another is governed by this Article and not by Article 97 
because the consideration failed <16 initio in regard to that porbon of the 
\a.nd— Mahomed Ayub v Claht Daksh 49 Ind Cas 258 (Cal ) 

But where the sale was valid at its date and the purchaser took pos* 
session but subsequently a judgment creditor of the vendor sought to exe* 
cute his decree against the lands and ultimately ejected the purchaser, 
a suit by the purchaser to recover the purchase money is governed by Arti • 
cle 97 and not by this Arbcle because the sale being imhd at its date the 
consideration did not fail ab tmito but it subsequently failed by reason 
of dispossession — Venhatanarastmhulu v Peramma 18 Mad 173 Where 
a sale by a member of a joint Hindu family governed by the ^ ithila law 
went off on objection being taken by the other co sharers when the purcha 
scr attempted to take possession the sale was voidable and not void and 
a suit by the purchaser for recovery of money paid by him is governed by 
Arbcle 97 (not by this Article) because there was an existing considera 
tion which subsequently failed by reason of the purchaser not getbng 
possession— f/awuman v Hanuman 19 Cal 123 (P C) A suit by the pur 
chaser to recover a porbon of the purchase money on account of the ven* 
dor s failure to give possession of a portion of the lands sold by reason 
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the vendor's not having any title to that portion, is governed by Article 
97 and not by this Article, the sale being voidable only and not void — 
Tulstramv Murhdhar, 26 Bom 750 TVhere the vendor sold the property 
in good faith beheviog it to be his own, and the vendee obtained possession 
but was subsequently ousted by the true owner, it was held that although 
the sale was void ah xnUto, still as there was good faith on the part of the 
vendor there was good consideration so long as the vendee remained in pos 
session A suit for refund of the purchase money is governed by Article 
97 and not by this Article — Namng v Pachu. 37 Bom 538 

^Vhere a paint tafuq was sold for arrears of rent, but the sale was re 
versed on 24th August 1905 by reason of the Zemindar’s (who brought 
the taluq to sale) not having the right to make the sale, and the decree 
reversing the sale was aflirmed on appeal on 3rd August 1906, a suit brought 
by the purchaser in September 1908 against the Zemindar to recover so 
much of the purchase money as the latter had received, is really a suit 
for money had and received by the defendant to the plaintifl’s use, within 
the meaning ol Art 62 and not a smt under Article 97, because the Zemindar 
not having the nght to bnng the taluq to sale, the sale was void ab tnilio 
and there was no "existing consideration" for it The smt was time barred, 
os time ran from the date of the sale Even assuming (but not holding it 
to be correct) that the suit was one under Article 97, time ran from Angust 
1905 and the suit was likewise barred— Doid v Prilht Cha»d, 46 
Cal 670 (P C ) 

375. Suit by one heir for money received by another —The plaintiff 
claimed as an heir to N deceased a moiety of monies which at the time of 
N’s death were deposited with a banker and which the defendant, the other 
heir of N, had wholly received from such banl.er , the suit was governed 
by this Article — Kundun v Banst. 3 All 170 

A suit by persons entitled to a portion of the money left by the de 
ceased against the holder of a succession certificate who has received the 
whole amount is governed by this Article — Napnunnissa v Amtna 38 
All 18S , Amtna V Najmunntssa 37 All 233, 13 A L J 255, 27 Ind Cas 
712 Where one of two brothers obtained a succession certificate in res 
pect of certain debt due to their deceased uncle, and reah'cd some money 
on the strength of the certificate, a suit brought by the widow of the other 
brother, who died after the certificate was obtained for an account of all 
sums received by the defendant as holder of the certificate and for recovery 
of her husband’s share, would fall under this Article — Abdul Chaffar v 
Nur]ahan Degum, 37 All 434 . Ahtdanntssa v IsuJ Alt, 30 Cal 610, 27 
C. W N. 941, 74 Ind Cas 1010 

376 Assignment of debt — ^Where the plaintiff assigned a mortgage- 
debt to the defendant, and the latter under colour of the assignment reccl 
ved moneys from the mortgagor, but the assignment was subsequently 
declared void, a suit by the plaintiff to recover from the defendant the 
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amount iwenTd b> the Utter from the mortgagor fell under this Article— 
Sianmuga % Goiindasanit 30 Mad 459 

Where a mortgagee assigned the mortgage for consideration and 
afterwards recened the mortgage money from the mortgagor, a suit 
t>> the assignee to recowr the money from the assignor (mortgagee) fell 
under this \rticlc— SriraninfM v CAennn 23 Mad 396 See the same 
case ated under Art 97 

Certain G P Notes standing m the name of A were assigned to B, and 
were afterwards attached in excCutioa of a decree obtained by A's creditors 
against A B after \ainly objecting to the attachment brought a suit 
agamst A and the decreeholders. to establish bis nglit to the Notes, and was 
successful in that suit While it was pending, A realised interest on the 
Notes In a suit by B to recover the interest so realised. Ae/i that this 
Article applied— ^fa^ v Sansar Chand. 36 P R 1913 

377 Compensabon money — \ suit against the tenant by the land- 
lord to recover his share of compensabon money awarded by Govern* 
ment and withdraivn by the tenant who falsely represented himself to be 
the real owner falls under Art 63 or Art rzo—KifUrr v DiPtndra 3 c 
W N 202 But where at the time when the defendant (lessee) drew out 
the compensation money, the plaintiff had not yet established his title to the 
property acquired by Covemmeut but did it subsequently, the money 
when taken out by the defendant could not be said to have been received 
for the platnii/f s use and consequently a suit by the plaintiS to recover 
the money from the defendant after he established his title to it does not 
fall under this Article but udder Article tzo—Nitnd Lai v Meet Aboo, 5 
Cal 397, Knshnan v Perachan, 15 Mad 38a 

378 Other suits — A suit by the plainbff for recovery of money 
received by the defendant, his co mortgagee in satisfaction of a mortgage 
in nhicb both were interested, though the deed stood in the name of the 
defendant alone is a suit governed by this Article— Mahomed IVahtb v 
Mahomed Airi'er. 32 Cal 327 

Money deposited by the plaiatHI with the defendant as part security 
for the due performance of the termi of a lease m case it should be granted 
to the plaintiff, may be recove ed -com the defendant as money received 
to the use of the plainbff, when negnbations for the lease subsequently 
fall through — Johury v Thahur Na!k, 5 Cal 830. 

A batwarra ameen employed by the Collector drew from the public 
treasury a sum of money to pay the eatabli-fament, but failed to pay the 
plaintiff who was a mohumr under him In a shit against the ameen bv 
the p'aintiff for recovery of his salary, it was held that the plainbff s claim 
was for money had and received on Ids account — Obhoy Charan v Hur 
Chandra, 13 W R 130 

A suit for money received by tho pleader of the plaintitt of Co 
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for their use is governed by this Article — Ramhart v Roktm C L, J 
330 Air 1922 Cal 499 

\ suit to recover moneypail by the pt-unhil to the defendant by mistake 
m excess the amount legally due s governed by Article 90 which specially 
provides for the case rather than Article 62 — Toja L-j/ v Motttuiditi 
4 Pat A I R I9’5 Pat 765 

A suit for the recovery of money fraudulently obtained by the defendant 
in collusion with a third party 15 a suit fo' money received by the defendant 
for the plambff 5 use and governed by this Article — Raghumant v Ntliitont 
Dfo 2 Cal 393 

A Suit for recovery of rent received by a joint lessor falls under this 
Article— Gopaf Ras v 4 mbabat 16 N L R 183 

A suit by the real claimant against a benamtdar m whose name a bond 
stood and who had realised the money due upon it is governed by this 
Article — 5 M»dar v Faktr 25 All 0 ’ Subbanita v fCtmhanna 30 Mad 
298 Warayanna v Raugatamt 1915 M W N 215 

An attaching creditor is not entitled to the sale proceeds as against the 
holder oS a decree charging the lands attached on the ground of ♦he priority 
of his attachment if the charge had been created prior to the attachment 
Where in such a case the Court had wrongly ordered the holder of the de 
cree charging the lands to refund to the attaching creditor the sale proceeds 
paid to him and he brought a suit to recover the money by the establish 
ment of his prior ngbt to the same and to cancel the order of the Court 
compeUmg him to refund the money as it was made without junsdietinn 
hetd (by the majority of the Foil Bench) that the suit felt under this Arti 
cle (but the other two Judges were of opinion that Art lao afphc''}*" 
Ram Kisheti v Bkavani i All 333 (F D) It is very doubtful whether 
the decision of the majority of the Full Bench m this case is correct as the 
money m this case was paid under an order of a Court wluch was still m 
existence at the time of the suit — Stirling 5th Eda , p •’55 

Money paid under a voil anthorit} or under a void judgment to a 
person not entitled to receive it can be recovered from him bj the rightful 
owner in an action for money had and received — Ram Naratn v Cry 
Banbe 39 All 322 (331) 

'\herem execution of a decree a certain debt is attached and the 
amount of the debt is paid by debtor into Court and received by the 
decree holder a suit by the claimant of the debt against the decree holder 
IS governed by Art 62 or i2(>—~YcUammal v Ayyappa 38 Mad 978 lu 
execution of a decree against A certain money due to A was attached 
Before that date A had transferred his property to B and the money was 
legally due to B The debtor of A paid the money to the bailiff who deposit 
ed It into Court and it was paid to As decree holder Subsequently 
B brought a suit for the recovery of the money within three years of the 
date when it was paid UtlJ that this Article governed the suit and not 
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Art 20 since the suit wxs one for money had md received for the plaintiff’s 
nee— Vai<fjr \ Gargi 3S Ail 6-6 

A decree held b\ the plainbff was sold m execution of a decree against 
him The auction purchaser realised the amount of the decree he pur 
chased but sub«eqnentl\ the sa’c was set asile The plaintiff sued the 
auction purchas-r for the recoxer^ of the monex realised by him under 
the decree held thai^ the suit was not one for damages but was one for 
monev pax able by the defendant for money received bj the defendant 
to the plaintiff s use and fell under this Article — Bhavant v Uant 

7 All 354 

Where a mortgaged property xxas sold for arrears of revenue and the 
surplus sale proceeds were vntbdravim bv the mortgagor from the Collec* 
torate a suit bx the mortgagee to recover his mortgage money out of the 
sale proceeds is governed bx Article 132 or 120 but not by Articl'* 62 org? — 
Kama’s Kanta v Abdul Barhaf 27 Cal 180 

A sxut to recover the excess m the contribution paid by the holders 
of a part of a thelsanit catan towards the annual emolomcnts of the office 
holder IS governed bx this Article— Lai;* v Musabi 10 Bom 665 

A suit by one sharer in a watan against another sharer or alleged sharer 
who has Imnroperly received the plaintiff s share of the fiak, is a suit for 
money received by the defendant for the plaintiffs use and is governed 
by this Article — HarmuAligaurt v Hamukh 7 Bom rgi 

The limitation of three years under this Article and not that of 12 
j-ears under Art 132 is applicable to a claim by one co sharer against 
another for an aintn suAAii allowance attached to a hereditary office which 
the defendant had received from the Government treasury'— Desai Maneklat 

V Desai Shiblal 8 Dom 426 

AMiere a person (a co sharer in a deshpande talan) having previously 
obtained a decree declaratory of his title ax against h*s co sharers sues 
to recover arrears from them the suit is one for money had and received 
by the defendants for the plaintiffs use — Du’abh v Danshtdhar 9 Bom 
III Where the right of the inamdar to the yearly payment of the money 
value of fixed quantities of gram payable by his Akal (the defendant), was 
settled by a decision in a previous suit between them and the inamdar 
now sued to recover arrears of such dues for 10 years, held that this 
Article applied and only three years arrears w re recoverable- Jl/orS’at 

V Gartgadhar 8 Bom 234 

A suit by the plaintiff to recover hix share of a Government allowance 
received by the defendant is subject to the limitation of three years under 
th s Article — Chamanlal v Bapuhhai 22 Bom 669 f?ao;i v Bala. 15 
Bom 135 

Where a Jlumapal Board has assessed taxes on plaintiff s goods at a 
higher rate than that sanctioned by the Govemment a suit for refund 
of the amount realised over and above the sanctioned rate would fall 

/ 
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thisArbcIc — liajputanaMaltifaRailaay Stores v Ajmerc Munte%bal Beard, 
32 All 40 T 

Where the pnce of a consignment of goods was paid by the plamtiS 
in advance on 15th November, but when the goods were delivered on 
22nd November, certain of the goods were found missing and then the 
plaintiff «ucd for recovery of the sum overpaid, held that liraitatioa ran 
from the failure of consideration r. ^ , 22nd Novepiber when the short* 
deli\ery took place and rot from tjth November, the date when defen* 
dant received the money — Altil Knsto v Lyon, 14 Cal 457 (460) Bnt 
it IS cunous that in this case the Judges held that Art 62 was appb 
cable while they computed the period of limitation from the date of "fai- 
lure of consideration*' using the language of Article 97 

A suit to recover money under section 73 (2) C P Code, on the ground 
that the plaintiff and not the defendant was entitled to receive the same 
in proceedings in execution of a decree for rateable distnbutJon, is governed 
by Art 6a, and not by Art 120, the cause of action ansmg on the date 
of the wrongful payment to the defendant — Batjnith v JtamaJjfS, 30 Mad 
62 • Vishnu V Aefi'{l, 15 Bom 438 

A suit bj one co sharer for partition of the family property as well 
as to recover his share of a certain sum rcccive-l by another co-sharer or 
manager, is governed by Art 120, if the suit was to recover the tnone)' 
only, this Article would have applied— Paw/am v Jiadha, 37 All 318 
Disputes having anson between the heirs of one G, deceased, the defen* 
dant was appointed to «ell lus stock in trade and pay up the creditors 
pending certain arbitration proceedings The defendant sold certain 
property and paid up tertam debts The arbitration proceedings fell 
through In a suit brought by G a sister for recovery of her sharp, held 
that this Article applied — tfaiiAi«f</i»» v Imliaeiintssa 37 All 40 

On a dispute between owneni of contiguous properties, some lands 
were attached under section 146 of the Cnxnmal Procedure Code and 
the income was deposited in the coUectoratc Thereupon several suits 
were instituted by the defendant (one of tbo owners) for the establish* 
meat of his nght and the dispute was tficg. compromised In the mean* 
time, the defendant withdrew a portion of the money alleging that it re- 
presentctl his share of the profits whereupon the other owner sued him for 
the recovery of that money on the ground that the lands attached belonged 
to him Il’ld that ttc suit was not goi^rned by Article 62 The defen 
dant when he withdrew the money from the colkctomtc took the money 
as owner, and had good reason for believing at the time tint the money 
was really Ids , it could not therefore be said by any process of reasoning 
that the defendant received the money for the use of the plamliff The 
suit fell under Article 120 — Anantram v Item Chandra, 30 Cal 473, 72 
Ind Cas 10(1, A I li 1923 Cat 379 

A debt due to K from D was attached before judgment in a 


suit brought 
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bv \ K was thereafter adjudged an insolvent The attached debt was 
paid into Court and the rfBaal Receiirer of K s estate claimed the money 
and applied to the Court for the payment of the money to him and not to 
V by iirtuc of eec 54 of the Prov Ins Act {1907) The application was 
dismissed and the amount was paid to \ The Offiaal Receive'' then 
filed a smt to reco\ t the money from V Held that this Article applied 
and not A tide ii — OjieuJ Receteet > f e^raragh van 45 'fad 70 
(see this case ated nnder Article 11) 

63 — For monej paj'able Three When the interest be 
for interest upon mo >ear comes due 

ney due from the de 
fendant to the plain 
tiff 


379 K suit by a depositor against a banLer for the difference be- 
tween the higher rate of interest claimed by him and the lower rate paid 
by the hisUer 1 a suit govered bv this Article— VoAunit v Balaf'isheit 
3 AU 328 

This Article applies where the interest 1$ actually payable If in a 
ins anat transachou money u deposited with the understanding that at 
the end of each thavanai penod the interest for that penod is not to le 
patd but u to be added to the pnnapal and both are to be treated as a 
fresh deposit a suit to recover pnnapal and interest is governed by Arb 
cle 60 The claim as to interest will not be treated as fallmg under Arb 
cle 63— ^Narayanan v Suppia Che'ly 45 Mad 6 9 

Wh^re 3 mortgagee not being eubtled to claim post dietn interest as 
such under the mortgage claims such interest by way of damages for the 
non payment of mortgage money such a claim is governed by Arbde 
116 of the Limitabon Act — Mathura v Nanndar 19 All 39 (P C) See 
also Gudrs v Bhubaneswart 19 Cal 19 and Matt v Ramhart **4 Cal 699 
(F B) ated under Art 116 


64 — For money payable 
to the plaintiff for 
money found to be 
due from the defen 
dant to the plaintiff 
on accounts stated 
between them 


Three Wffien the accounts are 
years stated m tvnting 
signed by the defen 
dant Or his agent duly 
authon-.ed in this be 
half unless where the 
debt IS, by a simul 
taneous agreemeat 
yvntmg signed as 
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said, made payable at 
. a future time, and then 

when that time arrives. 

380 Account stated — An .iccount ts satd to be stated only when 
there have been reciprocal demands betw«^n the parties and the balance 
struck then becomes the consideration for the discharge on either side 
[Such an account stated amounts to a new contract and is a substantive 
cause of action— /sAar Das v Uarkishxn, 1016 P W R 148 

A mere slatement 0] the balance which is due on a particular date cannot 
be called an account stated within this Article An account stated is a 
transaction in which several cross items arc set off one against the other 
and the balance IS struck in favour of one of the parties In such a ca'C, 
the law implies a new promise bv the other party to pay the balance m con 
sideration not merely of past debts but also of the «xtinguishment of the 
old debts on each side, and hence it is oot necessarv that the balance should 
be struck ivithin the penod of limitation applicable to any of the items 
m the account— 5 «ra; v Bourke. 5 P L J 571 , Hargopal v Ab4iil, 9 B 
H C R 429 

The bare striking of a balance consisting largely of barred debts 
the defendant's account book m the plaintiff's handwnting which is not 
signed by the defendant and which do^ not contain words acknowledging 
liability by the defendant or stating account on his behalf is neither an 
acknowledgment under sec 19 nor an account stated under Art 64, not 
a promise under sec 25 (3) of the Contract Act — Gultari Afal v Kfshan 
Chand, 137 P R 1907 

Where the defendant after having examined the accounts acknowledged 
the balance due bv him and signed the entry of the same in the plaintiff s 
account book, it was held that the acknowledgment, being a mere acknow 
ledgment of a balance struck, was neither an account stated to which Art 
64 applied, nor an evidence of a new contract which could be the basis 
of a suit — Ganga v Ram Dayal, 23 All 50a 

In an account stated it is necessary that there should have been rec 
proeal demands between the parties Therefore when a sum of money 
was deposYted sivth, tha detendawt'* &na. wvd loag a for the. Tneaei 

was barred by limitation, a balance was struck calculating the amount 
of interest and principal and was signed by the defendant acknowIedgiOS 
the same to be "due for balance of old account '' it was held that the 
transaction did not amount to an account stated as there was no reetpro 
cal demand, but was only an acknowledgment which, as the suit had then 
long been barred by limitation was of no avail — Nahantbat v Nalhti, 7 
Born 414 In Manjunalha v Deoamma s6 Mad 186, however it was 
remarked that there need not be reeiprocai demands between the parties 
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in order to bnn? an account stated within this Article But this remark 
must be treated as an obtler as the judgment shou-s that there were in fact 
rectf-rofal demands in that case 

A khata consisting of one item on one side only and bearing the mark 
of the debtor is tnerelv an acknowledgment and not an account stated— 
TnfcSeean v. Atmtti 0 Bom 516 The strikingof a balance in an account, 
the it»ms of which arc all on one side does not amount to an account 
stated — Jamun \ Xani Lai 15 All 1 

\Vhere in consequence of default in the payment of rent, an adjust- 
ment of account was entered into between the landlord and the tenant, 
and a balance found to be due from the tenant, it was held that an action to 
recover such balance with interest was not a snit for arrears of rent, but 
one for the recoi’erv of monej on account stated governed by the 
provisions of this Article — Dotee v Coot. 2j W R aiS 

WTiere money is placed on deposit with another person, who after 
some time submits accounts showing a credit balance m hand, the trans- 
action IS really a deposit (Art 60) and the statement of accounts will not 
alter its nature and bnng the case under the present Arttcle—Lazarus 
V Krishna Ckunder, 28 Cal 393 

The plaintiff and the defendant were partners m a business which 
tenninated in the >ear 19(3. and on the closure of the partnership on the 
34th April 1913 the parties examined the accounts; os a result of that 
scrutiny the defendant admitted m wnting in the pUintiS s book a deb t 
balance of Rs 4017 The entry in the plaintiff's fcaAf which was signed 
by the defendant, ran as follows '—“After the scrutiny of the accounts 
of this firm I have struck a debit balance against me of Rs 4017 oq account 
of losses and advances of every kind '* On the iGth February 1918 the 
plaintiff sued the defendant for recovery of the sum on the basis of the 
entrj Htld that the entry being an account stated between the parties, 
the suit was governed by Artide O4 and not by Art jo6— ATand Lai v 
Parlab Singh, 3 ILah 326, AIR 1922 Lah 425. 69 Ind Cas 502 

WTiere accounts have been taken from the agent and adjusted and a 
specific sum has been found doe from the agent to the pnncipal, the latter 
becomes entitled to sue forthwith for recovery of that money A suit to 
leww Aiic uttmvf vs gwimnA Vy JertatV; xn ibA toA 'vy hTniJio 
89 because that Article refers to a suit in which accounts haie to be lahen 
and not a suit where an account has been rendered — Kesho Prosad v. 
Sarxuan Mat, 23 C L J 335 

381. "Signed” — This Article does not apply unless the account 
stated IS in wntmg and sign'd by the defendant — Duhhi v. Mahomed, 
10 Cal 284 r D (overrubng SAaiiA dA&ar v SAai/tA AAen, 7 Cal. 
2i0); Murugappa v Vyafun, 32 31 L J 536 ; Thakurya v Sheo Singh, 
2 All Sjs , Zul/lkar Hiiss'tnv RIuHUa Lsl, z A\l 148 (F.B). 
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65 — For compensation Three 
for breach of a pro- years 

mise to do anything 
at a specified time or 
upon the happening 
of a specified contin 
gency. 


When the time specified 
arnves or the contin- 
gency happens. 


382 A verbally became surety upon a bond executed b\ B for re- 
payment m Mav 1872 to the plaintiS, of certain advances promising 
if B dots not pay eventually p-jrjtinfo] I will ' Default was made, 

and in April 1878 the plaintiff filed a suit against both B and A, which 
was clearly barred against B It was held that the words ' shesh ponunlo" 
could not be taken as limited to the time specined m the bond, and that 
the lower Court, in order to determine whether the suit was barred against 
A, must find upon the evi lence when a dcmind was made upon him for 
payment, and then apply this Article--B«A«w&'r v Hungsheshur, 4 C 
L R 34 

In case of a promissory note payable on demand the cause of action 
against the surety arises on the same date on which it anses against the 
principal debtor, vu the date of the pro note The surety >s not enbtled 
to any further notice— Breyrurfra Ktskore v Hs-niusthan Co optraim 
Insurance Sociely, 44 Cal 978. Raja Sr'enalh v Raja Peary Mokan, 2t 
C W N 47a 

Where a bond executed by the defendants contained a covenant that 
money would be paid either on a certain datc'or m the event of default, 
on tlv* date svhen a certain mortgage (executed by the defendants m favour 
of the plaintiff) would be redeemed it was held that the cause of action 
for a suit to recover money due under the bond arose when the mortgage 
was redeemed without satisfying the bond — Alahabir v Durbtjat, 8 A 
L J 233 

Where there was an agreement by the vendor to refund purchase- 
money in case of land p'oving deficient, and the land actually proved 
deficient, a suit for refund of the purchase money was a suit governed 
by this Article , if the sale deed was registered, by Art 116 — Ktshfn v 
Ktnlock, 3 All 712 The defendants sold by registered sale deed their 
shares in certain land to the plaintifl and had agreed that if the land sold 
should not fall to their share in the partition proceedings which were then 
pending, they would pay compensation The vendors were allotted at 
partition a less area than the area sold to the plaintiff, and compensation 
was claimed accordingly Held that toe suit fell under this Article read 
with Article 116, and time ran from the date of the order of the Revenue 
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Officer passed ip tie parU*ion proceedings — Ritkan Dtn v Hassun Di>t 
72 Ind Cas Sg- \ I R 1923 Lah 23 

A suit by the laortgagor against the mortgagee to recover the balance 
of the coaskleration payable by the latter to the form r toget er with 
damages for nonpayment of the amonat in time is a suit governed by 
Article 65 read with Artic.e 116 (the mortgage being registered ) — Nau 
ba \ Irdar 13 MI 03 ( 04) 

When gram is advanced to the defendant on a con ract that it should 
be repaid in bind a suit against the defendant for compensation for not 
bawng fulfilled the promise falL under \rttcle 65 or 115 but not under 
Art 52 or J o Article 5-* refers onlj to those cases m which the contract 
13 ro pay for the pncc of the goods m money and not in kind — Md Dm 
V Sjkan Stngk 4 l.nh L ] 26S 65 Ind Cas 691 A J R 1922 Lah 271 
Mevgka Jiam \ 41 P R 191S Labk Smgk v Iliir Cha»d 4 Lab 

L J 64 A I R 1432 Lah {->2 

Where th» promisor before the arrival of the spenfied time infimat « 
his !a*ontiQQ 01 not performing his promise still Iimitat on will not com 
mence to run until thespeaf^ time arrives— ^/aniu I Das \ Ratgayva 
t M H C R 162 

66 — On a single bond Tlirce The day so specified 
where a day is spea years 
fled for payment 

jSj Sm le bsnd — \ bond merely for the paymeut of a certain 
sum of money without any condition in or annesed to it is called a simple 
or single bond The term single bond is sometimes used to Sig&)f> a bond 
given by an obligor as distmguisbed from one given by two or more — 
Halsbuiy s Laws of England Vol III p 60 In Ntkal Ckand v Khttda 
Baksh 76 Ind Cas 130 AIR 1924 Lah. s 3 t ^ hood executed by two 
persons (nr principal debtor and surety) was held to be a tingle bond under 
tbi*" Article The express on single bond means a bill or written engage 
m»nt for tne payment of money without alternative condibon or a pe lalty 
attached — Laehman v Kesn 4 All 3 GurthUaHIal v Pal Smgk 26 P R 
1892 Ilanlal V Tkamman 26 O C lai 

Where in a debt bond the debtor stipulated that if the prinapal and 
interest be not paid up at the specific 1 penod the creditor would be at 
Iitcrty to recover the amount by institutiog a suit from my moveable 
and Immoveable prooerty mv own milk it was held that the language 
was too vague to warrant the inference of the creation of a mortgage 
and that the instrument was no more than a simple bond to which Art 

60 appled if such instrument was registered Art 116 would apply 

Collector V Belt 14 All 162 

The babihty of the surety beiog oo-cxtensive with the liability of the 
pnnapa' a suit on a bond executed by the pnncipa] debtor and 
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against both of them falls under this Arhcle, and limitation runs as 
regards both from the date fixed for payment — NthalChandv KhudaBahsh 
(supra). 

384 Specified date — Where the bond stipulated for payment wtlhtn 
two years or on certain contingencies, the case was not one under this 
Article as no particular day was specified for payment — Goiiri v Sur]u, 
3 All 276. 

But in Narain v Gouri Perskad 5 Cal 21, where a bond provided 
that the pnnapal should become due within a certain specified time, e.g 
within 6 months from the date of execution, it uas held that the last day 
of the SIX months from the date of execution of the bond was to be regarded 
as the day specified ’ under this ArticJc, and a suit brought within 3 years 
from that day was not barred The same view has been taken m Ball 
V SlOiVetl 2 All 323 (per SpankieJ) GayaProsadv SherAh, i$A L.J 
313 Sham La! v Ttharxya 18 A I> J 476 

But where under a bond power is given to the creditor to demand the 
whole of the money due under the bond whenever default is made m pay* 
meet of the interest for any two years consecutively, it is impossible to 
predicate of the bond that there is any certain day ‘speafied’ for pavment 
within tins Article The bond falls under Art. 80 — Hon Lai v Thamman 
Lai 36 0 C 121 9O L J 4C6 AIR 1923 Oudh 19 

67 — On a single bond. Three The date of executing the 
where no such day is years. * bond, 
specified 

383 Where a deed provided that if the obligee desired to recover his 
money he should be at liberty to realise it whenever he wished, it was 
held that for the purpose of bmitabon, money became due immediately 
upon the execution of the bond — Ga’raj v Raghubar, 18 O C 86 

68 — On a bond subject Three When the condition is 
to a condition years broken 

386 A suit against the a Immistrator and bis sureties on a bond 
executed under sec 78 of the Probate and Administration Act is governed 
by this Article — -Ramanalhan v RangammeJ, 17M L T 6i,27lnd Cas 
849 , Ahmed v Falima 8 Bur L T 59 26 Ind Cas 503 But la KanI* 
Chandra V AhNabt, 3) All 414. 8A L J 199, 9 Ind Cas 935, and 
KoPuv MaThein, 12 Bur LT a* , 56 Ind Cas 96I, the Judges arc 
of opinioo that a suit on an adnunistration bond is governed by Article 
12 > 

An administration bond is a tiond ‘subject to a condition' within the 
meaning of this Article and where the bond contains several conditions, 
and a suit is brought for breach of one of the conditions, it must be 
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filed withm three j-cars of that breach The breach of each condition 
gives nse to a separate cause of action and time begins to run from the 
date of the particular breach givinit nse to the suit — Maung San v 
^Taung Kyttv t Rang 463 76 Ind Cas 8o2 AIR 1924 Rang 68 
Ordinarily, the administrator’s worh may be said to be completed when 
he files his final accounts, showing how he has dealt with the estate and 
th*se accounts have been accepted by the Court limitation will then 
begin to run. But it very often happens that there is litigation pending 
against the administrator and m such a case the administrator (and 
consequent!)' hu sureties] cannot be absolved until the close of the liti 
gation If a decree IS passed against bun m that litigation he Is bound 
as admimstrator to pay money or deliver property as the case iray be, 
and failure m this respect is a breach of the bond Limitation runs 
from the date of this breach —/hid In cases where the admimstration 
bond contains successive covenants each breach gives a separate case 
of action, bat the date of the last breach IS the starting point oS hmita 
tion in a suit on the bond when the bond is conditioned on the perform 
ance of several acts, and the obtigation to pay is enforceable till the lost 
ol the conditions his been fulfilled— RamanarAin v liangammal, (supra) 

A bond executed by the guardian under sec 34 of the Guardians and 
Wards Act, u a bond ’subject to a condition’ under this Article, the condi 
bon of the bond being that the guardian shall render accounts and shall 
pay tbo balance found due by him from time to time— /frisAns Ck»Uta¥ v 
Venhala ehalapathi, Mad 302 (309) 

A suit to recover a penalty Imposed under section X65 of the Madras 
Local Boards Act (V of 1884) is governed by this Article— Kuniapwr Taluq 
Board V. Lalishmi Narayana, 17 SI L J 537 

6g — On a bill of exchange Three When the bill or note 
or promissory note years falls due * 

payable at a fixed time 
after date. 

387 M, on the rsth October 1855, drew a bill of exchange, payable 
three months after date in favour of B, which was accepted by J , Before 
the bill became due, B endorsed it to P, who again endorsed it for full 
value to MB and Co of which firm ML was a partner MB and Co dis 
counted th« tall with C who presented it at matunty to J, who dishonoured 
it G thereupon sued ML and obtained a decree, which AIL satisfied ML 
thereupon brought the present suit, on the i8th February 1865 against 
J, as the acceptor of the bill, for the amount he paid under G’s decree 
It was neid that the suit was barred, the ptaintifi s cause of acbou having 
accrued when the bill became payable and the acceptor refused to pay— 
Mohendra v Jadub, 14 W R O C 3 
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70 — On a bill o! exchange Three When the bill is presented 
payable at sight, or years 

after sight, but not at 
a fixed time 

71 — On a bill of exchange Three When the bill is presented 
accepted payable at a years at that place 

particular place 

72 — On a bill of exchange Three When the fixed time ex- 

or promissory note years pires 

payable at a fixed 
time after sight or 
after demand 

73 —On a bill of exchange Three The date of the bill or 

or promissorynotepay* years note 

able on demand and 
not accompanied by 
any writing restrain 
ing or postponing 
the right to sue 

388 The words on (Icmaqd have been used m this Article in the 
sense in which they have been interpreted in Enghsh Common Law 1^. 
at once and without demand— 5«rrfarv of ^tale v liadhtAa Prasai 
Bapu’t 46 Mad 259 (288 289) 

A* promissory note payable at sight is a promissory note payable 'on 
demand and is governed by this Article— Prastd v Kalicharan 
40 C L J 84 A I R T924 Cal 1065 8| Ind Cas 475 

A promissory note payable at any time within six years on demand is 
not governed by this Article but by Art lao — Sanjivt v Kama Erappa 
6 Mad 290 

389 Postponing tight to sue — ^Where a promissory note was accom 
panied with a letter in which the debtor stated that he would oay the 
principal and interest within one year Md that the letter amounted to 
a wnting postponing the right to sac within one year, and that limitation 
wou'a not run till at the expiration of the period mentioned in the wnting 
aad the suit was governed Art 80 and not by this Article— /tua/a 
Prasad v Shama Charais 42 All 55 Where the deleniaot executed a 
promissory note to the pla ntifi payable on demand, and on ‘he same date 
gave a writing to the eficct that ten months thzvanat {time for payment) 
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from the date of the pro note hM been fixed for th s note it was held 
that the pro note was accompanied with a vntin" postpon ng the period 
of payment consequently Article 73 d d not apply but Article 80 and 
time began to run from the expiry of the penod mentioned in the wnting— 
'innamilai v \ elayuda 39 Mad 129 (F B) overrul ng Si loi v Hahi n 
Mahomed ig Mad 36S and So tastndara 1 v Narasi tha 29 Mad 212 
A promissory note payable after ix months vhenever the plaintiff shall 
demand the same is a prom ssory note payable on demand witli the nght 
to sue restrained lor s x months and lim tatioa consequently begins to run 
on the exnir) of the six months from its date— /ea ««niss« v Manehjt 


7 B H C R 26 
74 — On a promissory 
note or bond payable 
by instalments 


Three The expiration of the first 
years term of payment as to 
the part then payable 
and for the other 
parts the expiration 
of the respective terms 
of payment 


75 — On a promissory Three 

note or bond payable years 

by instalments which 
provides that if de 
fault be made in pay 
raent of one or more 
instalments the whol^ 
shall be due 


^Vhen the default is made 
unless where the payee 
or obhgee waives the 
benefit of the provi 
Sion and then when 
fresh default is made 
m respect of which 
there is no such waiver 


390 Scope — This article is applicable only to suits on bonds and 
promissory notes payable by nstalments and not to applications for exe 
cution of a decree payable by instalments — Ugra Nath v Lagonmani 4 
All 83 The applicat ons are governed by Art 182 (7) 

This Article does not apply to a suit brought on a verbal contract 
— Koylash Chunder v Boyhoonta 3 Cal 619 

391 Bond payable by instelmeilts — A covenant for payment of 
interest by instalments does not Ixing a bond under this Article Thus 
where by a bond the pnaapal lent was payable vnthin a fixed time but 
the interest was made payable half yearly held that th s was not a bond 
payable by instalments — Ball v StoweU a All 322 Shtb Dayal v Meh’r 
ban 45 All 27(41) 69 Ind Cas 981 Warotn v Goun Pershad 5 Cal ar 
Even if the bond provides that on default of payment of any instalment 
of interest the whole amount of piinapal would be payable at once the 

L 22 
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70 — On a bill of exchange Three When the bill is presented 

payable at sight, or years 

after sight, but not at 
a fixed time 

71 — On a bill of exchange Three When the bill is presented 

accepted payable at a years at that place 

particular place 

72 — On a bill of exchange Three When the fixed time ex- 

or promissory note years pires 

payable at a fixed 
time after sight or 
after demand 

73 — On a bill of exchange Three The date of the bill or 

or promissorynotepay- years note 

able on demand and 
not accompanied by 
any writing restrain 
ing or postponing 
the right to sue 

388 The words on dcmaad have been used m th-s Article m the 
sense in which they have been interpreted m Engbsh Common Law tJ, 
at once and without demand— Semlarv of ^tats v Hadhika Prasai 
Bapuh 46 Mad 259 (288 289) 

X promissory note payable at sight is a promissory note payable on 
demand and is governed by thi^’ Article— OMr,g« Prewid v KaUcharan 
40 C L J S4 A I R 1914 Cal 1065 8i Ind Cas 475 

A promissory note payable at any tune within six years on demand is 
not governed by this Article but by Art lao — Sanjm v Kama Erappo 
6 Mad 290 

389 Pf>s*ponmg right to sue —Where a pronussory note ivas accom 
panied with a letter in which the debtor stated that he would oay the 
pnnapal and interest within one year that the latter amounted to 
a writing postponing the nght to sue within one year and that limitation 
woma not run till at the expiration ol the period mentioned in the writing, 
and the suit was governed by Art 80 and not by this Article — Jwala 
Prasad v Shama Ckaran 42 AH 55 Where the defendant executed a 
promis'ory note to the plaintiff payable on demand and on the same date 
gave a writing to the effect that ten months thavanai (time for payment} 
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from the date of the pro note has been fixed (or this note it was held 
that the pro note was accompanied with a wntin^ postpon ng the period 
of payment consequently Article 73 did not apply but \rticle 80 and 
time began to run from the expiry of the period mentioned in the wntmg— 
dunama/ai V Velayuda 39 Mad 129 (P B ) overrul ng SiiHon v Hakim 
ktahomed to 3^3 &°d SomiUHndjra » v Narastmha 29 Mad 212 

A promissory note payable after »ix months whenever the plaintiff shall 
demand the same u a promissory note payable on demand witli the ngbt 
to sue restrained for six months and hmitation consequently begins to run 
on the expirj of the six months from its date — Jeaunntssa v Maiukjt 
7 B H C R 26 


74 — On a promissory 
note or bond payable 
by instalments 


Three The expiration of the first 
years term of pajnnent as to 
the part then payable, 
and for the other 
parts, the expiration 
of the respective terms 
of payment 


75 — On a promissory Three 
note or bond payable years 
by instalments which 
provides that, if de 
fault be made m pay 
ment of one or more 
instalments the whole 
shall be due 


\Vhen the default is made, 
unless where the payee 
or obligee waives the 
benefit of the provi 
Sion and then when 
fresh default is made 
in respect of which 
there is no such vs aiver 


390 Scope — ^Tbis article u applicable only to suits od bonds and 
promissory notes payable by instalments and not to apphealtons for exe 
cution of a decree payable by instalments — Ugra Nath v Lagonmant 4 
All 83 The applications are governed by Art 182(7) 

This Article does not apply to a suit brought on a verl>al contract 
—Koylash Chunder v BoykoonUt 3 Cal 619 

391 Bond payable by instalments — A covenant for payment of 
interest by instalments does rot bung a bond under this Article Thus 
where by a bond the pnncipal lent was payable within a fixed time but 
the interest was made payaUe half yearly held that this was not a bond 
payable by instalments— Be// v Slowd' 2 All 322 Shib Dayal v Mekn- 
ban ^5 All 27 (41) 69 Ind Cas 981 Narain v Court Pershad 5 Cal 21 
Even if the bond provides that on defanlt of payment of any instalment 
of interest the whole amount of prinapal would be payable at once, the 


L 22 



338 


THE HroiAN IMITATION ACT. 


[\eT 75 


case would not iall under this Arhde but under Artide 66 Thus, where 
money lent on a bond was made payaWe on a certain date, viz 28th May 
1S74. subiect to the pajTnent of interest every month and it was provided 
that it any monthly payment of interest should remain unpaid it should 
be lawful for the creditor immediately to call in and demand payment 
of the pnnapal and interest, it was held that the cause of action accrued 
on the due date of the bond, t e 28th May 1874 and not on the date when 
the first unpaid instalment of interest became due — Naratn v Court 
PzrsAud, 5 Cal 21 But where a bond provided that the obligee should be 
put in possession of land, and out of the produce thereof pay himself certain 
sums annually, and the balance to the obligor, and that if the obligee's 
receipts of produce should m any way be interfered with, the obligor should . 
pay Certain sums annually it was held that this was a bond pa}'able by 
instalments — Ramehandra v Gokafgtn, 1877 P J 309 

392 Option to sue for the whole amount — A distinction shonld 
be drawn between a case where the bond provides that on default of pay 
meat of one instalment the entire amount shall become due, and a case 
in which the bond gives the creditor an option to sue for the whole amount 
if ht so ehoosts In the fanner case Article 75 clearly applies and limitation 
runs from the first default, and the creditor must sue for the whole amount 
then remaining due But in the latter case Art 75 is not applicable, 
because the creditor is not bound to sue for the whole amount on the first 
default but is at liberty to sue for each instalment os it falls due^~Ajudhia 
V Kunjd, 30 All 123 Mohan Lai v Ttka Ram, 41 All 104 In these 
cases, the bond gave an opUon to sue and the debtor made default la pay 
ment of several instalments . the creditor brought a suit for the recovery 
of the unpaid instalments more than three years after the date of the first 
default, but inthm three years from the date of default of the payment 
of the instalments sought to be recovered, and it was held that the suit 
was not barred See also Ntlmaihab v. Ramsaday, 9 Cal 837 and Asttiuiulla 
V. Kally Chtrn, 7 Cal 56, where it has been held that in cases where the 
creditor has a mere nght or option to elect to recover the whole amount 
at once on future in the payment ol an instalment, that does not mate it 
obligatory on the part of the creditor to recover the whole amount at once 
on failure in the payment of an instalment, but the creditor can exerase 
bis power of election 

The terms of an instalment bond were that on the expiry of the terra 
for payment of half the sum with interest and compound interest the 
creditor had a nght to recover the amount of first instalment with interest, 
or to recover the entire amount after the expiry of the last term with 
interest and compound interest Held that the bond nowhere said that 
in case ol default of pajTnent of the first instalment the plaiabff was cn 
titled to recover the entire amount The nght to recover the whole amount 
did not accrue tjll after the expiry of tlje date fixed for the second instal 
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ment It is open to the oblii^ to waive the benefit of the provision to 
recover the amount in case of the first default and to bnng a suit after a 
fresh default is made And if be brings his suit within three jears of the 
time fixed for the second pajunent it is within time — Shtam Lai v Jotfir 
23 A L J 896 89 Ind Cas 383 A T R tgi6 All 142 

Under an instalment bond the creditor was to recovxr from the debtor 
a sum of Rs it everj jear for eight jxars and there was a stipulation 
in the bond by which the obligor agreed that in case of anj default 
in the payment of any instalment he would pay the entire amount due 
on the bond irrespective of the instalments None of the instalments 
were paid The plaintiflf stated in his plaint that his claim in respect of two 
instalments was barred by bme and that he did not want to sue for the 
entire sum due and thus leaving out those two instalments he sued for 
three instalments which fell due within three yearn before the institution 
of the suit Held that the bond did not give him an option to sue for the 
whole money or for some of the instalments that limitation ran from the 
date of the first default and that the su t was barred— v Amrtt 
47 All 35 * 23A L J 424 87 Ind Cas 162 A I R 1923 All 499 ^Vhe^e 
an lastalmeat bond provided that if any instalment remained on 
paid os its due date the creditor would be entitled to recover the 
whole sum at once with interest or to sue for each instalment as it foil 
due and remained unpaid and on default being made m the paymeit 
of instalments the creditor brought a suit not for the instalments that 
fell due and remained unpaid at the Um« but /or the whole amount with 
interest held tbit Article 75 applied and limitation ran from the date of 
the first default — Amolak Chand v Batjnath 35 All 455 This view is 
m consonance with the rule of law prevailing in England In Hemp v 
Garland (1843) 4 Q B 419 62 R R 423 (42$) it was remarked If he 
chose to wait till all the instalments became due no doubt he might do 
so but that which was optional on the part of the plaintiff would not 
affect the ngbt of the defendant who might well consider the action as 
accruing from the time that the plaintiff had a nght to maintain it The 
statute of limitation runs from the tune the plaintiff might have brought 
his action unless be was subject to any of the disabilities specified in the 
statute This case was /ollowed by the English Court of Appeal in 
Beeves v Butcher [1891] 2 Q B 509 In this case money was lent for 
a fixed penod of five years subject to the payment of interest quarterly 
but it was provided that if any quarterly payment of interest should re 
main unpaid for 21 days after the same would become payable it should 
be lawful for the plaintiff immediately upon the expiry of such si days 
to call in and demand payment of the principal and interest then due 
It was held that the cause of actaon arose on the first default in payment 
of interest and that time began to run from the eorbest time at 
which the plaintiff could have brought his action These two cases ate 
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accepted law m England See Hal»hury s Laws of England Vol XIX 
page 44 

Recently the Calcutta High Court has laid down that there can be 
no distinction between a bond in which it is provided that on non payment 
of an instalment the whole amount sAaff become due and a bond m which 
it IS provided that on non payment of an instalment the whole amount 
may be sued for In both cases limitation for a suit to recover the whole 
sum would commence to run on the date of the first default in the pay 
ment of an instalment {unless there is waiver) — Basanla Kumar v Nabtn 
Chandra 53 Cal 277 AIR 19*6 Cal 789 folloiving Jadab Chandra v 
Bhatrab 31 Cal 897 and Hum Perst ad v Nastb 21 Cal 542 

393 Waiver — The word waiver is not defined in this Act Sut 
in Wharton *1 Law Lexicon t is defined as follows The passing by an 
occasion to enforce a legal right whereby the right to enforce the same is 
lost mere lying by is not waiver for this purpose there must be 

some act which act if done is a waiver in law Waiver may be 

express or implied thus where one party consents nt the request of the 
other to extend the time for performance or to accept performance in a 
different mode from that contracted for there is a waiver— "Hals bnry* 
Laws of England Vol 7 p 423 

Mere abstinence from suit is not sufficient to prove waiver of the eondi 
tioa that upon default of payment of an instalment the whole debt shall 
become due The question of waiver does not depend upon the sweet will 
of the plaintiff— ffa«/ at v .^mfif 47 All 552 Abtnash v Santa 13 C 
W N 1010 Cmndra v Khtr Narayan 36 Cal 394 Jadab Chandra v 
Bhatrab Chandra 31 Cal 297 Hurrt Parshad v Nastb 21 Cat Ckent 
Bash V Kadun 3 Cal 97 Setku v Narayana 7 Mad 577 V 

Veera Raghavan 32 Mad 284 Gopaia v Paramma 7 Mad 583 Gopal v 
Dhondya 8 N L R 44 Bobu Ram v JodhaSxngh tx A L J 89 Khatr 
uddxn v Atu Mai 188 P R 1883 (F B) Nobodtp v Ram Krtslna 14 
Cal 397 Kanhu v Pu lamp 20 Bom 109 (at p 113) Ktmatrat v Sher 
Mahomed 8 S L R 63 There most be either an agreement between 
the parties or such conduct as will itself afford clear evidence 0/ a legal 
waiver — Kankuchand v Rustomp 20 Bom 109 Where the waiver is not 
express it might be implied from conduct which is inconsistent ivith the 
tontswiMi.'iK.e. oi the right — Kanhav v Amni 47 AU jja 13 A L J 
Delay is not waiver inaction is not waiver though it may be evidence 
of waiver Waiver is a consent to dispense with something to which a 
person is entitled — Selwyn v Garfii 38 Cb D 284 

The mere demand of an instalment does not amount to a waiver of 
the right to demand the whole sum — Kanhu v Ruslomjt 20 Bom 109 
(atp 1x5) 

The acceptance of an overdue instalment cannot constitute a waiver 
•^Mohesh V Prosanna 31 Cal 83 Srimvas v Sheo Govtnd 20 Ind CaS 
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136 Gumna v Dikhlii i Bom 1-5 (F B) Ba’aji v Sahharain 17 Bom 
555 Heralai v Budho 1883 P J 17J Rant Cuipo v Ram Chundey 14 
Cal 35-* Mumford v Pral 2 All 857 Contra — Chentbas^ v Kadum 
5 Cal 97 Maharaja oj Benares v Nandram '•9 All 431 Moninohun 
V Durga Charan 15 Cal so** Jadab Chandra v Bhatrab Chandra 31 
Cal 297 Ram Jaancav Ra n Stngk 2 Lah L J 314 These latter deci 
«ion<i are in accord with the Enghsh law as laid down in Norton v Wood 
iR A SI 178 where Lord Lyndhurst observes If the money be tendered 
after the penod when it became due and the person to whom it has been 
paid does not see fit to refuse it it is a waiver of the obligation it must 
be taken as a regular payment if the person receives it the day after 
without making any ob ection 

In some cases it has been held that the question whether the acceptance 
of an overdue instalment amounts to a waiver is a question of fact to be 
dcteimmed by the arcumstances of the case See Salrueherla v Seetarama 
3 ^lad 61 and hashiram v Patdu -j BomJ i (F B ) Thus when an 
instalment is paid some da>-s after it becomes due and it is found that thus 
payment is accepted as one made on account or in satisfaction of that 
instalment and not as a mere part payment in reduction of the whole debt 
and that the circumstances indicate an intention to waive the forfeiture 
though there is no express waiver the acceptance of the amount of that 
instalment constitutes a waiver within the meaning of this Artic]c>->Viij 
appa V lematl 12 ilad 191 

Where the plaintiff whois entitled in default of payment of a certain 
sum by the defendant to receive a much larger sum receives from the 
defendant on default being made by him a larger sum than that which was 
due at the presenbed time but one smaller than that which he was entitled 
to on default under the agreement be cannot be said to have waived his 
right to the larger amount — Nanjappa v Nanjappa 12 JJad i6x If 
the creditor has accepted several irregular payments mthout objection 
bo must be taken to have waived his nght to enforce the payment of the 
whole amount — Sahhawat v Cajadhar 28 All 622 A consent not to 
sue for *he bond on failure of payment of an instalment amounts to a 
waiver — Ram Ckander v Rawalmult 19 C W N 1172 

In the absence of waiver if the creditor faik to sue to recover the whole 
amount due under the bond upon the first default being made in the 
paj ment of an instalment he will be debarred from bringing a suit for the 
later instalments which indivldnall> are not time barred In other words, 
this Article contemplates tliat in the absence of a waiver an instalment 
bond IS to be treated as a bond not permitting instalments for the purposes 
of limitation — Dankey Lai v RartLal la O L J 112 AIR 1925 Oudh 
373 86 Ind Cas 918 

A creditor cannot be compelled to waive the nght he has acquit 
on the debtors lefault— RugAu v Dtpeband 4 Bom 97 
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394. Starting point of timitation — The terminus a quo provided by 
this Article is the date of first defanit la the payment of an instalment, 
and not the date of the last payment of an instalment Thus, where 
a bond was payable by instalments with a proviso that the default in 
payment of one or more instalments shall rende’- the whole debt due forth- 
with and the plaint rec’ted the payment of the first two instalments and a 
default of the third, h'ld that the penod of limitation ran not from the date 
of payment of the second instalment but from the date of hon payment 
of the third instalment in accordance with the stipulations m the contract 
The plaintiS will be required to prove the fact of default of payment of 
the third instalment , and he will not bo required to prove the fact of pay 
ment of tne second instalment with reference to the provisions of sec 20— 
Nand Lai v Akkt 6 Lah 163, 26 P L R 328, 89 Ind Cas 294, AIR 
1925 Lah 394 , 

Where the plaintiff was unwilling to receive the instalments which 
the detendant was willing ftnd ready to pay, it cannot be said that there 
was any default in payment of the instalments on the part of the defendant 
>— SilAarawa v Krtshnasamy 38 Mad 374 (383) 

Demand — ^Vhe^e a bond sti|.ulates for payment of a debt by ins^l 
ments and in default of payment of any ono instalment, for payment of 
the entire sum oh demand by the creditor, the cause ol action for recovery 
of the entire sum would arise when demand made by the creditor in 
terms of the stipulation in such a case the words 'on demand’ have the saprs 
meaning as ' when you require and do not mean that payment is to be 
made forthwith of immediately upon default — Karunaharan v Krishna, 
36 Mad 66 , Hanmantrarn v Bowles, 8 Bom 561 The insertion of these 
words ( 'on demand”) m the instalment bond would imply that the parties 
deliberately used the expression and intended to make it a condition 
precedent that a demand should be made if the whole debt is to be paid 
at once — Seetharama v Mumswamt, 37 M L J 613 Except in trafls 
actions connected with law merchant, the words ' on demand ' have mean- 
ing, and there should be a demand before the cause of action anses— 
Ibti But when aU the instalments had ceased to run, there could be 
no question of demand Thus, where an instalment bohd stipulated 
as above and a suit was brought within three years of the date of demand, 
but seven year* after all the instalments had ceased to run, it was held 
that the suit was barred — Kahappav Gregors, xgi^M \V N 55° 

395 Mortgage bond — A mortgage bond containing a stipulation 
for payment m instalments falls under Art i^z—Narna v Amant, 30 
5 fad 981 , Lachakfiammal v SohA^a, tgs8 M \V N 386 But, by ana- 
logy, the pnnaple of Article 75 is applicable to cases of such bonds In 
those cases, limitation wiff run from the date of the first default unless 
there is waiver — SHab Chand v Hyder Ah, 24 Cal 281 See Note 554^ 
under Art rj/ 
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76 — On a promissory Three Tlie date of the delivery 

note guen by the ma- years to the payee 

ker to a tlurd person 
to be delu ered to the 
pajee after a certain 
event should happen 

396 The third column of this Article is based on tlie case of Savage 
V Aldren 2 Stark ■'32 In this case a promissory note w as given to bankers 
to be dehvered to the payee upon producing and cancelling another 
note it was held that time did not run till the note was delivered by 
the banker* to the payee 

77 — On a dishonoured Three When the notice is given 
foreign bill, where pro years 

test has been made 
and notice given 

78 — By the pajee against Three The date of the refusal to 

the drawer of a bill of years accept 

exchange which has 
been dishonoured by 
non acceptance 

397 Where the suit is really one to recover mc'ney alleged to be 
due on accounts taken between the parties the circumstance that a Aunit 
and a cheque sent by the defendant to the plauitilf were dishonoured on 
presentation does not attract the app'ication of this Article — Padma lochan 
V Gtrts Chandra 46 Cal 168 

79 — By the acceptor of Three When the acceptor pays 

an accommodation years the amount of the bill 

bill against the drawer 

80 — Suit on a bill of Three \Vhen tlie bill note or 

exchange promissory years bond becomes payable 

note or bond not here 

in expressly provided 
for 

398 Cases —A suit on an unregistered bond whereby certain move- 
able property in the debtor s possession was pledged as securty is governed 
by this Article — Vttla v Kalekara ii Mad 153 

\ bond which stipulates for payment of principal within three years 
and of interest every half year and provides that in default of such half 
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case would not fall under this Article bat under Article 66 Thus, where 
money lent on a bond was made payable on a certain date, viz zSth May 
1874, subject to the payment of interest every month and it was provided 
that if any monthly payment of interest should remain unpaid it should 
be lawful for the creditor immediately to call in and demand payment 
of the principal and interest, it was held that the cause of action accrued 
on the due date of the bond. 1 e 28th May 1874, and not on the date when 
the first unpaid instalment of interest became due — Narain v Goun 
Perskad, 5 Cal zr Cut where a bond provided that the obligee should be 
put in possession of land, and out of the produce thereof pay himself certain 
sums annually, and the balance to the obligor, and that if the obligee’s 
receipts of produce should m any way be Interfered with, the obligor should / 
pay certain sums annually. It was held that this was a bond pa) able by 
instalments — HantcAandra v Goialgtn, 1877 P J 309 

39a Option to sue for the whole amount — A distinction should 
be drawn between a case where the bond provides that on default of pay- 
ment of one instalment the entire amount lAn?/ become due, and a case 
in which the bond gives the creditor an opiten to sue for the whole amount 
1/ h« so chooses In the former case Article 73 clearly applies and limitation 
runs from the first default, and the creditor must sue for the whole amount 
then remaining due But in the latter case Art 75 it not applicable, 
because the creditor is not bound to sue for the whole amount on the first 
default but is at liberty to sue for each instalment as it falls due — Ajttdhta 

V Kunjal, 30 All 133 . Mohan Lai v Ttha Itam, 41 All 104 In t^ese 
cases, the bond gave an option to sue and the debtor made default m pay- 
ment of several instalments , the creditor brought a suit for the recovery 
of the unpaid instalments more than three years after the date of the first 
default, but mthin three years from the date cl deiadt ot the payzacDt 
of the instalments sought to be recovered, and it was held that the suit 
was not barred. See also Ntlinadhab v. Ramsaday, 9 Cal 857 and AsmuluUa 

V Rally Chum, 7 Cal 56, where it has been held that in cases where the 
creditor has a mere right or option to elect to recover the whole amount 
at once on failure m the payment of an instalment, that does not make it 
obligatory on the part of the creditor to recover the whole amount at once 
on failure in the payment of an instalment, but the creditor can exercise 
h's power of election 

The terms of an instalment bond were that on the expiry of the term 
for payment of half the sum with interest and compound interest the 
creditor had a right to recover the amount of first instalment with interest, 
or to recover the entire amount after the expiry of the last term with 
interest and compound interest Held that the bond nowhere said that 
in case of default of paj-ment of the first instalment the plaintill was en 
titled to recover the entire amount The nght to recover the w hole amount 
did not accrue tjll after the expry of the date fixed for the second instal- 
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ment It is open to the obh^ to waive the benefit of the provision to 
recover the amount in case of the first default and to bring a suit after a 
fresh default is made And if he brings his suit within three years of the 
time fixed for the second payment it is within time — SAiam Lai v JeUa 
23 A L J 896 89 Ind Cas 383 AIR 1926 All 142 

Under an instalment bond the creditor was to recover from the debtor 
a sum of Rs 11 every year for eight years and there was a stipulation 
in the bond by which the obligor agreed that in ca«e of any default 
in the payment 0! any instalment he would pay the entire amount due 
on the bond irrespective of the insfalnients None of the instalments 
were paid The plainhfi stated in his plaint that his claim in respect of two 
instalments was barred by tune and that he did not want to sue for the 
enbre sum due and thus leaving out those two instalments he sued for 
three instalments which fell due within three years before the institution 
of the smt Held that the bond did not give him an option to sue for the 
whole money or for some of the instalments that limitation ran from the 
date of the first default and that the su t was barred — Kanhat v Amrtl 
47 All 533 a3A L J 424 87 Ind Cas 162 A 1 R i^-’iAll 499 Where 
an instalment bond provided that if any instalment remained un 
pi^d on its due date the creditor would be entitled to recover the 
whole sum at once with interest or to sue for each mstalmeot as it fell 
due and remained unpaid and on default being made m the payment 
of instalments the creditor brought a smt not for the instalments that 
fell due and remained unpaid at the time htri/cr the whole amount with 
interest held that Article 75 applied and limitation ran from the date of 
the first default— yfMo/a* Chand v Baijnalh 35 All 455 This view i> 
in consonance with the rule of law prevailing in England In Hemp v 
Garland (1843) 4 Q B 419 62 R R 423 (426) it was remarked If he 
chose to wait till all the instalments became due no doubt he might do 
so but that which was optional on the part 0* the plaintiff would not 
afiect the right of the defendant who might well consider the action as 
accrumg from the time that the plaintiff had a nght to maintain it The 
statute of limitation runs from the bme the plaintiff might have brought 
his action unless he was subject to any of the disabiUbes specified in the 
statute This case was followed by tbo English Court of Appeal in 
Reeves v Butcher [1891] -> Q B 509 In this case money was lent for 
a fixed penod of five years sul^cct to the payment of interest quarterly 
but it was provided that if any quarterly payment of interest should re 
mam unpaid for 21 days after the same would become payable it should 
be lawful for the plainbff Immediately upon the expiry of such 21 days 
to call in and demand payment of the principal and interest then dne 
It was held that the cause of action arose on the first default m pa3mi 
of interest and that time began to tun from the earliest bm 
which the plainbff could have brought his action These two 
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394 Starting point of limitation *— The terminus a quo provided by 
this Article is the date of first default la the payment of an instalment, 
and not the date of the last payment of an instalment. Thus, where 
a bond was payable by instalments with a proviso that the default in 
payment of one or more instalments shall rende’’ the whole debt due forth- 
with and the plaint recited the payment of the first two instalments and a 
default of the third k>li that the penod of limitation ran not from the date 
of payment of the second instalment but from the date of hon-payment 
of the third instalment in accordance mth the stipulations in the contract 
The plaintiff will be required to prove the fact of default of payment of 
the third instalment , and he will not be required to prove the fact of pay- 
ment of txie second instalment with reference to the provisions of sec 20 — 
NandLalv 6 Lah 163.26? L R 328, 89 Ind Cas 294, A I R 

1925 Lah 394 

Where the plaintiff was uDniJbng to receive the instalments which 
the dclcndant was willing ind ready to pay, it cannot be said that there 
was any default in payment of the instalments on the part of the defendant 
’—Siiharatna v Krtshnasamy, 38 Mad 374 (383) 

Demand -—Where a bond stimulates for payment of a debt by ins^sl* 
ments, and m default of payment of any one instalment, for pajnnent of 
the entire sum oh demand by the creditor, the cause of action for recovery 
of the entire sum would arise when demand ts made by the creditor m 
terms of the stipulation , m such a case the words 'on demand' have the same 
meaning as ‘ when you require ' and do not mean that payment is to be 
made forthwith or immediately open default — /Caruna/iarari v /{nsktttr, 
36 Mad 66, Hanmaiilram v Bowles, $ Bom 561 The insertion of these 
words ( 'on demand’ ) in the instalment bond would imply that the parties 
deliberately used the eispression and intended to make it a condition 
precedent that a demand should be made if the whole debt is to be paid 
at once — Seetharama v Muntswamt, 37 M L J 613 Except m trans- 
actions connected with law merchant, the words * on demand" have mean- 
ing, and there should be a demand before tPl cause of action anses — 
Ibid But when all the instalments had ceased to run, there could be 
no quesbon of demand Thus, where an instalment boSad stipulated 
as above, and a suit was brought within three years of the date of demand, 
but seven year* after all the instalments had ceased to run it was held 
that the suit was barred— V Cregan, 1919 M W N 550 

395 Mortgage bond — A mortgage bond containing a stipulation 
for payment m instalments falls under Art i^2—Nar»a v Amant, 39 
Mad 981 , Laehahkammcd v Sokiaya, 1918 M W N. 58C But. by ana- 
logy. the pnnaple of Article 75 is apphcablc to cases of such bonds In 
those cases, limitation i«'l run hom the date cS the first default unless 
there is waiver — Sitab Chand v Hydes' Alt, 24 Cal 281 See Note 554A 
under Art 13s. 



AkTS 76*60] TIIE tNDlAll UMITATIOS ACT. 343 

76 — On a promissory Three The date of the delivery 

note given by the ma years to the payee 
ker to a third person 
to be delivered to the 
pajee after a certain 
event should happen 

396 The third column ot this Article is based on the case of Savage 
V Aliten 2Starka3J In this case a promissory note was given to bankers 
to be delivered to the payee upon produang and cancelling another 
note , it was held that time did not run till the note was delivered by 
the bankers to tbepajee 


77 — On a dishonoured 

Three 

When the notice is given 

foreign biU, where pro- 
test has been made 

years 


and notice given 



78 — By the payee against 

Three 

The date of the refusal to 

the drawer of a bill of 
exchange, which has 
been dishonoured by 
non acceptance 

years 

accept 


397 Where the suit is really one to recover money alleged to bo 


due on accounts taken between the parties the arcumstanco that a fiundi 
and a cheque sent by the defendant to the plaintiff were dishonoured on 
presentation does not attract the app'ication of this Article — Padna toehau 


V Girts Cfiaftdra 46 Cal 168 



79 — By the acceptor of 

Three 

When the acceptor pays 

an accommodation 
bill against the drawer 

years 

the amount of the bill 

80 — Suit on a bill of 

Three 

When the bill, note or 

exchange promissory 
note or bond not here 
m expressly provided 
for 

years 

bond becomes payable 


398 Cases —A suit on an nnrcgisteted bond whereby certain move 
able property in the debtor's possession was pledged assecu^ty is governed 
by this Article— Vif/a v KaUiara xi Mad 133 

A bond which stipulates for payment of pnncipal within three years 
and of interest every half year and provides that in default of such 
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yearly payments of interest it shall be optional on the part of the creditor 
to claim full pa)nnent of the debt, is not an instalment bond under Art 
75 because a stipulation to pay interest m instalments does not bnng a 
bond within that Article , it belongs to the category of bonds mentioned 
in Art 8o — Ball v Siatiell, s All 3*2 . Shtb Dayal V Mekarban, 45 All 
27 (F D ) at p 42 

A document which recites ' I shall pay you whenever you may demand 
after you attain the age of majonty’* is a promissory note , and a suit 
on the note is governed by Art 80 Limitation begins to run from the 
time when there was a demand after the creditor attained ma;onty — 
KulUoitan v Suppi, 3 M L J 199 

A bond provided that the money was to be repaid in five years, that 
interest was to be paid every six months, that in case of non payment of 
Interest for four six monthly periods the creditors would have power to 
realise the whole of the amount d ne to him 10 a lamp sum within the fixed 
period and that if after the time fixed the amount remained unpaid with 
the consent of the creditor or for some otlier reason then the same condi 
tion and rate of mteresl would be applied and maintained after the time 
fixed and np to the satisiactioft of the amount in lull a suit to enforce 
the bond it was held that time ran from the expiry of the pened (5 years) 
fixed for payment, and not from the non payment of the two years’ interest 
—Sham Lot v Tehartya t8 A L J 476 

Where a debt incurred on a bond was to be paid within seven years, 
but it was stipulated, that on default to pay interest consecutively for two 
years it was to become payable at once, and there was a default in pay* 
mentof interest for two years consecutively, held that under the term of the 
bond, the creditor was entitled to adopt either of the two alternatives, vis 
either to recall the whole of the money due thereunder on the happening 
of default in payment of interest for tivo consecutive years, or to enforce 
the bond at the end of seven years , and if the creditor chose not to avail 
himself of the first remedy but only of the second, the bond became payable, 
within the meaniog of this Article, on the expiry of the penod of seven 
years The debtor has no ngbt to compel the creditor to stick to the shorter 
term — Hart Lai v Thamman s5 0 C 121, 70 Ind Cas 85 A I R 19*3 
Oudh, 19 following Xtwrga V Tata Jiam, t6 O C 45 It should be noted 
that the learned Judge who gave the above deasion in 26 O C 121, gave 
it reluctantly, following x6 O C 45 He was really of opinion that the 
word 'payable’ in Arbclc 80 meant payable at the earliest time, and that 
the bond in suit became payabicon default of pay mentof two years' interest 
And this view has now been taken in a very recent case of the same Court 
In this case a bond provided for repayment of the amount in six months 
but the interest was to be paid month by month, and in the event of failure 
to pay interest in one month the creditor was to have the right to file a 
suit at once for the whole amount, without waiting for the stipulated 
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pcnod of SIX months Interest wasneverpaid tfe/dthat the bond become 
•paj'able’ on the occurmncc ot the del&alt »n the payment of first months 
interest, and that a suit not bronght within 3 years from the date of the 
first defaolt was barred by hmitation the fact that the money was stated 
in the deed to be payable fi%c months later did not entitle the creditor 
to Ignore the former date as the starting point of limitation and select the 
later one because it suited his convenience better He was not entitled 
to waivx the right acermng on the first default because the nght of the 
creditor to waive such nght is recognised only by Article 75 and not by 
any other Article — Phra* v Pudat 27 O C 318 i O W N 647 AIR 
1925 Oudh 502 (dissenting from 26 O C I 2 iandi 60 C 45} 

In case ol a registered bond lalhng under this Article the penod of 
hmitabon would be six sears from the date when the bond becomes pay 
able Sec Shtb Dayal v Afeketban, 45 Alt 27 at p 42 (F B ) 

If a promissory note is accompanied with a wnting postponing the 
nght to sue or postoomng the date of payment the smt is governed by 
Article 80 and not by Article 73 See 42 All 55 and 39 Mad 129 (F B ) 
sited on Jer Article 73 la a suit upon a promissory note executed by the 
defendant in favour of the plaintiff Bank it appeared that it was custo 
mary for the Bank to fix a penod (or payment and that the defendant a 
appLcabon (or the loan was in a pnnted ions in which he added the words 
‘ for six months tAaeinei and nn which the officer of the Banir con 
cenied made an endorsement to the effect that the amount might be 
lent to the defendant for six months thavanai Held that the apphea 
tion form wth the endorsement thereon formed part of the same traasac 
bon as the suit note and was receivable in evidence (or fixing the date 
of payment of the amount of the note, and that the smt on the note was 
governed by Arbcle 6g or 80 the starting point of limitation being six 
months after the date of the note— Fo»»Miami v Vellore Commerctal 
Bank 38 M L J 70 

81 — By a surety against Three When the surety pays the 
the principal debtor years creditor 

A suit by the surety against the pnnapa! debtor for recovery of moneys 
paid by the former on behalf of the latter is governed by Articln 81 and 
not bv Art 61 — Kunj Lai v Gulab Ram 67 Ind Cas 364 (Lab) 

A suit by a creditor against the smety being decreed in the Small 
Cause Court, the surety appbed for review, and deposited the amount of 
the decree under sec 17 of the Prov S C C Act He made the deposit 
on the 3th September 1919 The application for review was dismissed 
and on the 21st of April 1920 the creditor withdrew the money The 
surety then brought the present suit against the principal debtor on the 
20th Apnl 1923 Held that the suit was within time Under this Art 
the date on which the creditor was paid was the date on 
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the creditor acluaUy withdrew the money and not the date 
when the money had been deposited along with the application for review 
because the creditor was not entitled to withdraw the money immediately 
it was deposited and before the apphcation for review was dismissed — 
Mahammad Naqt v Harqu Lai 82 Ind Cas loii AIR AH 164 

82 — By a surety against Three When the surety pays 

a CO surety yeare anything in excess of 

his own share 

30J The statute of I mitation does not begin to run against a surety 
suing a CO surety for contribution until the liability of the surety has 
been ascertained 1 e until the claim of the principal cred tor has been 
established against him although at the time of the action for contnbu 
tion the statute may have run a» between the principal creditor and the 
CO surety — Wolmershaitsen v Gulltck [1893! 2 Ch 514 

83 — Upon any other con Three When the plaintiff is ac 

tract to indemnify years tually damnified 

400 Articles 81 and 83 — From a companson of Articles 8r and 
83 it would seem that Article 81 is confined to cases of loans of money 
or where one person is liable for a definite sum which at the time eonsti 
tutes or which will at some future bm^ consbtute a debt and to suits 
by the surety against the pnocipal debtor where he (the surety) has 
himself paid the creditor— Afatfar v Ah ned 9S P R 1881 But where 
the security was given for the due performance of a contract (so that 
the promisee could only cla m damages as distinguished from a dibl\ and 
the surety had been compelled to pay such damages a suit by the surety 
against the principal debtor to be indemnified for the amount paid would 
fall under Arbcle 83 

401 Contract to indemnify — ^Thc word contract in this Article 
does not mean an express contract it would include both express and 
imphed contracts — Ram Barat v Sheodan* i6 C W N 10^0 

It has been held by the Madras High Court that the legal olhgalton 
of a pnnapal to indemnify an agent under soction 222 of the Contract 
Act IS not a contraet to indemnify wtthm the meaning of this Article 
— Kandasam\ v Avayanmal 34 Mad 167 (171) But the Lahore High 
Court (then Chief Court) holds ^hat the nght of an agent to be re imbursed 
by his pnncipal m respect of losses sustained by the agent in his agency 
is a direct consequence of the contractual relationship of pnnapal and 
agent and a suit to enforce that nght is governed by this Article — Mangfn 
Rant V Ramsaran Das '’3 P R 1915 plaintiJIs were commission agents 
At the request of the defendants they parchased a quanfaty of gram for 
them and pad the pnee out of their own pocket Subsequently they 
sol! the gram at a loss and Instituted the present suit for the recovery 
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of the loss lltld thit the smt »-»s governed by this Article — Kadan 
PtTi\ad\ Uar Dhagwan 3 Lah L J 65 66 Ind Cas 900 

A salt to rccn%‘er the lasses alleged bv the plaintiffs to have been sus- 
tained b% then in certain dealings in some articles of trade which they 
undertook as commission agents on behalf of the defendants is not a suit 
for laonej payable on accounts stated between the parties under Art 61, 
but a suit gowmed bj Article 83 — trunsAi i?3i»v Bhagwan 27P L R 32, 
92 Ind Cas 393 AIR 1926 Lah 132 

The question whether a provision in a sale-deed that the vendee 
should paj off a debt due from the vendor is or is not a contract to in- 
demnif} 1$ purely a question of construction depending on the wording of 
the document in each case Where tlic property so transferred was worth 
mote than the amount of the debt which the vendee undertook to dis 
charge, and the discharge of the debt was the only consideration for the 
transfer, the contract to pa3 the debt implies a contract to indemnify 
But t* here the gist of the transaction is simply that the vendor leaves part 
of the consideration in the vendee's hands with a direction that he shall 
pay the >‘cador's debts, it ivouM be open to the vendor to sue the vendee 
as soon as the vendee fails to pay the debts after they have become due, 
and the words of such a covenant would not amount to a contract to 
indemnify— A’a/iyemiHef v KetandMtla 5 L W 228 

The plaintiff executed a bond in favour of U and borrowed money of 
which the defendant had the whole benefit A suit brought by U against 
the plaintiff for the money was compromised and the plaintiff had to pay 
the money m terms of the compromise A suit by the plaintiff against 
the defendant for the recovery of money paid by the plaintiff under the 
compromise was a suit on a contract to indemuify under this Article— 
Ctrraj v, Mukhand, 29 All 627 

\Vherc the covenant to indemnify is contained m a registered instru- 
ment, the suit will be governed byArticIc n6 read with Article 83 Thus, 
A and D exchanged lands under a registered deed which contained a clause 
to the effect that there was no dispute in respect of the said lands, and 
that if disputes should anse, the respective party should be answerable 
to the extent of his pnvate property A was deprived of some of the 
lands he got by the exchange, and he sued B on the aforesaid covenant, 
for the value of the lands of which he was dispossessed It was held that 
the suit fell within Article ii6 read with Art 83 of the Limitation Act 
(and not under Article 113), and was in time if brought within six years 
from the date of the dcpnvation, altbongh more than six years after the 
date of the exchange — Srinivasa v Rangasaiitt, 31 Mad 452 Similarly, 
one S sold certain immoveable property under a registered sale-deed The 
consideration money was Rs 3900, out of which Rs 2000 was to bo paid 
by the vendees to a mortgagee, and in the event of the mortgage money 
being in excess of Rs 2000, S was to be liable for such excess The vendees 
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were forced to sue the mortgagee for redemption and obtained a decree 
on 2ist July 1911 on payment of Rs 3100 This payment wae made 
on 5th December 1911 and on 20th July 1916 the vendees brought the 
present suit against S for recovery of Rs lioo as well as the costs of the 
redemption suit Held that suit fell under Article xi6 read with Article 83 
and time ran from the date when the plaintiffs were actually damnified 
$ c on 5tli December igii when the payment was actually made by the 
plaintiff and that the suit was within tune — Abdtl Azu v Md Baklih 
2 Lah 316 

Where in addition to the contract to indemnify a charge is created 
the suit will be governed by Article 132 and not by this Article — Rangasanti 
V Kitppustinu 1921 M W N 472 66 Ind Cas 554 

402 Commencement of limitation — ^Xhe assignee of a lease is under 
an implied obligation in the absence of an express covenant to indemnify 
the assignor for breach of covenants and m a suit by the assignor 
against the assignee to recover the damages paid by him {&ssignot) to the 
onginal lessor limitation runs only from the time when the plaintifi was 
actually damnified > t when damages were actually recovered from him 
by the original lessor— V Chttnder Stehur 5 Cal 8ix 

Where a portion of the mortgaged property was 'old subject to the 
mortgage but the buyer having failed to pay oS the mortgage the mort 
gagee sued on his mortgage and the whole of the mortgaged property 
was sold m execution of the mortgage decree and the seller was dispos 
sessed of the lands which had been retained by hmi a suit by the seller for 
damages against the buyer was governed by this Article and time ran 
from the date when the seller was actually damnified viz the date of 
dispossession— i?ai» Barat v Sheodeiti 16 C W N 1040 

In 3 Lah L J 65 (cited above) it was held that time ran from the 
date when the plaintifi purchased the gram out of their own money But 
this seems to be hardly correct for the plaintifis were actually damnified 
not when they purchased the gram but when they sold it at a loss 

Claim to indemnity by way oj set off — When a suit is brought for the 
recovery of the pnee of goods snpplicd (the contract for supply of goods 
being evidenced by a deed containing a clause for indemnifying the defen 
dants in case of default in supplying goods at the tame fixed) and the 
defendants claim damages lor irregular supi^y of goods by way of set ofi 
Iimitabon in respect of the set off will run up to the date of the suit by the 
plaintiff and not up to the date on which the set-off is claimed by the 
defendants — Pragt v Maxwell 7 All 284 

84 — By an attorney or Three The date of the tcrmina 
vakil for his costs of jears tion of the suit or 

a suit or a particular business, or(tt here the 

business, there being attorney or vakil pro- 
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no e\pre«s agreement 
as to the time when 
such costs are to be 
paid 


pcrly discontinues the 
milt or business) the 
date of such disconti- 
nuance 


403 Scope — Th-s Amcle applies only to suits it floes not apply 
to an al'ptiealioH by an attorney for cnffircement of payment of costs 
by a snmmarj order of the High Court under the High Court Rules 
Such an application is not gowmed by any other Article so that it is 
erempt from the law of limitation even Article 18 1 docs not apply because 
It IS not an application under the Civil Procedure Code — Abba Hajt Ishmaii 
V Abba Tkara t Bom 253 H v Purskota 11 Bom t Narendra 
Lalv Tarubata 23 C W N 800 

\\'hcre such application involves any inquiry it should not be dealt 
with by the summary procedure provided by the High Court Rules The 
proper course for the attorney in such a case would be to bring a regular 
nit and the suit must be instituted within fhe penod presenbed by this 
\TtiK\a^I.akhimam v Dwijeuira 46 Cal 249 

An application under section 24 of Act XV of 1859 is a business 
witlun the meaning of this Article— IPtfrtiw V Tm 22 Cal 943(949) 

404 Terminat on of suit —The time of limitation for an action 
by a Valal for recovery of the costs of a suit 1$ to be computed from the 
termination of the sut and the termination of a suit 13 the date when 
judgment is given in the Court in which the suit was commenced— Raf 
krtskna v Govttid 7 Bom 518 IPattins v Fox 22 Cal 943 But when 
an appeal is brought and the same Vakil or Attorney continues to conduct 
the suit in appeal that will be a continuation of the original suit and 
time will not run until the disposal of the appeal— Haw* v Qinne L R 
4Q B 633 at p 658 See also 36 Cal 609 (fir j) where the attorney acted 
m the suit as well os in the appeal 

Execution proceedings are not part of a suit A suit can ordinanly 
be said to terminate when there is nothing more to be done m it except 
execution The fact that the attorney may have to appear m execution 
proceedings cannot postpone his ngbt of acbon for costs which arises as 
soon as the judgment is passed — Adntntitfalor General v Ckunder Caul 
22 Cal 952 (Note) 

Proceedings taken 10 connection with the taxation of the costs are 
not part of the suit in which the attorney was engaged the suit terminates 
as soon as the judgment is delivered and the penod of hmitabon for an 
action by the attorney for the recovery of his costs begins from the date 
of judgment — IPafAins v Fox 22 Cal 943 Folkery v Munnsngs i B 
& Ad 5 the taxation of the costs is not a condition precedent to the 
Institution cf the suit for costs by the attorney — Vaikam La! v Naltn 
35 Cal 171 (175) But the Madras High Court is of opinion that aftc 
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judgment is given it is the duty of the soliator to see that the decree is 
properly drawn up and the suit does not end until the costs are regularly 
taxed and inserted in the decree and the decree is issued— Narayana v 
ChaiApion 7 Mad i And it has been held in a later Calcutta case that the 
period of 1 nutation for the attorney s action for the recovery of his costs 
runs from the date of the last work done by the attorney in relation to 
the suit in which he was engaged and the work includes the taxation of 
costs In the suit and appeal in which the attorney has acted The attorney 3 
cause of achon does not arise until the costs are taxed for until taxation 
the amount payable by the '“hent cannot be ascertained— .4 /h/ Chundtr 
V Lakshman 36 Cal 609 

A compromi'e betiveen the parties not made through or certified to 
the Court IS not a termination within the meaning of this Article A 
solicitor was retained in July 1871 to e^cute a decree In November 
1871 a prohibitory order was made m the case after which the solicitor 
did nothing more in the matter In June 1872 the decree holder and 
judgment debtor settled the matters in dispute between them without 
the knowledge of the solicitor but this corapromre was not made through 
or certified to the Court which passed the decree In a suit brought in 
December 1873 by th“ solicitor against the dejee holder to recover the 
amount of his bll of coats it was held that the compromise did not ter 
minat* the bustneos for which the solicitor was retained and that the plain 
tiS s claim was not barred oy this Article— Hrorn v Bapu i Bom 305 

405 Costs —The ward costs m th.s Article doe* not mean only 
the out*of pocket expenses of the legal practitioner but includes also 
the remuneration payable to him— Aa/aA e/ rtiiisna^ram v Narasirifa 
Row 29 Ind Cas 763 (Mad ) 


85 — For the balance due 
on a mutual open and 
current account where 
there have been reci- 
procal demands bet- 
ween the parties 


Three The close of the year in 
years wluch the last item 
admitted or proved is 
entered m the account 
such year to be com 
puted as in the ac 
count 


406 Mutual, open and current account —An open account is one 
which IS coni nuous or current aamterrapted or unclosed by settlement 
or otherwise consisting of a senes of transactions An acco ml current 
IS an open or running accouut between two or more pa t cs or an account 
which contains items between the parties from which the balance duo 
to one of them is or can he ascertained Mutual accounts are such as 
coasist in reaproaty of deal ngs betwe a th* parties and d"' not embrace 
those having items on one side only thoagh made up Of debits and 
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credits \a account under which one party has merely received 
and paid moniee on account of the other is not a mutual account pro- 
perly so called Each party must receive and pay on account of the 
other — Ram Pershad v. Hatbans, 6 C L J 158, Fysolaa Bank Ld v 
Ram DayaJ. 4 P L. T 571 Ebrahtm ./Ihmei v /fbdul Hag, 8 L. B R. 
J49 , Gopal Rat v. Fmr> Harehand Sam, 3 P I T 492, A I F. 1022 
Pat 564 

For an account properly to be called a mutual account, there must be 
mutual dealings in the sense that both parties come under mutual Iiabihty 
to each othe' — Pidjiick v HurU 18 Beiv 575 

To constitute a mutual account there must be transactions on each 
jde creating independent obhgations on the other, and not merely tran- 
-actions which create obhgations 00 the one side, those on the other being 
merely complete or partial discharges of such obhgations— Gowda 
V Ffrratidft, 31 Mad 513 , Velti Ptllat v Gkose Mahomed, 17 hfad 293 ; 
Kunhikultt V Kunhanmad 44 M L J 184 . Ratan Chand v Asa Stngh, 
4 Lah L. J 317, A I R 1932 Lah iSS.CoMei^v G^au», 32 Bom 606; 
Satappa v Annappa, 47 Bom 12S (136) . ChtUat Mai v Behan Mai, 33 
All II .GopalRaty FirmHarehandRam.^P L T 493 

The test of mutuality is, that the dealings between the parties 
sbonld be ancb that the balance is sometimes in favour of one party 
and sometimes in favour of the other An account which consists 
of entnes of payments made by one party in deduction of a debt to 
another and of payments made by the latter on behalf of the former, is 
not a mutual account — Gopal Rat v Ftrm Harchznd Ram, 3 P L T 
492 66 Ind Cas 30, A I R 1922 Pat 364 A mutual account is not 
merely one where one of two parties has received money and paid 
it on account of the other, but where each of two parties has paid on the 
other's account — Phillips v Phillips, (1852) 9 Hare 471. 

Thus, where the plaintiff alone has been the banker makmg advances 
and receiving part payments from time to time, and the balance has 
always bren in plaintiff's favour, the account cannot be said to be a mutual 
account — Budh Ram v Ral’i Ram, »gi6 P W R 103 , Kunhikuttt v Kun- 
Asmmad, 44 M L J 184 Where the account of the pla’ntiff Bank showed 
that the defendant bonoived a sum of money, and on various dates dunng 
the period of the account certain sums were paid by the defendant which 
were all credited to the account and set off against the pre-existing debt, 
and the account never showed any balance m favour of the defendant, held 
that the account indicated nothing morp than thelpcord of a loan trans- 
action, and the payments made by the defendant were made in part dis- 
charge of the obhgatioa under which he lay with respect to the Bank • 

the account was not a mutual account within the meaning of this Article 

BanhofMuHanLd v A’dw/a Prasad, 39 AH 33 Where periodical consign- 
• ment of goods was made by the defendants to the plaintiffs simply and.solely 



352 


THE INDIAN UMITATION ACT. 


[Art. 85 


on account of antecedent loans advanced by the p’aintiffs and a view 
to reduce the balance due thereunder, %»ld that there was no mutuality and 
reciproaty between the parties, and the suit for recovery of the sums due 
did not fall under this Article — SAtva Gowia v Fernandez, 34 Mad 313 

But where the plaintiS advanced money to the defendant and the latter 
consigned goods to the former for sale on commission it was held'that 
there were independent obligations on both sides, because there existed 
on the one side between the plaintiS and the defendant the relation of 
creditor and debtor and on the other side between the defendant and the 
plaintiQ that of pnnapal and agent , and the account between *he parties 
was a mutual open and current account— .ATumfirnimfif v KoUayya. X4 
M L T 498 ai Ind Cas 773 , Ralan Chand v Asa Stngh 4 Lah L J 
217 AIR igza Lah 188 Where A supplies B with one kind of goods 
or work and obtains from him another kind, debiting him with the cost 
of the former and crediting him with the value of the latter, held that it 
was a case of mutual account—NnHo/A v Park Pttlar, 5 B L R 550 , 
Siiayya v Rungareddi to Had 259 Where there are entnes on one side 
showing cash advances, price of cloth sold payment made to third person 
on behalf of the defendants for things supplied and commission charged 
for purchases by the plaintiQ for the defendants, and on the other 
sido there arc entries showing that the ptaintifi Ann '’eceived vanons kinds 
of gram from the defendants and having sold them in the market credited 
the proceeds to the defendant the suit comes under this Article— 

Haqv Firm SAtvaji Pam AIR 1922 Lah 338, 71 Ind Cas 2*9 Where 
the plaintiff sometimes borrowed money from the defendant, and the de* 
fendant sometimes borrowed from the plamtiff held that there was a mutual 
account — Gatiesh v Qyanu. 22 Bom 606 Whore accounts have been 
kept from >ear to year extending over a penod of 20 years in which the 
balances have been drawn every year but no formal adjustment has been 
made at any time between the parties and there is nothing to shew that the 
payments made by the defendants to the plaintiff were mere part payments 
of the advances already made, held that this was really a business account 
on either side and that there was a mutual open and current account— 
Satappav Annappa 47 Bom 128 (135), 24 Bom L R 1284 A I R. 19*3 
Bom 82 

In banking transactions where (he balance is now on one side and 
then on the other and the change does not appear to ansc from a merely 
acadental and passing over payment. Article 85 is applicable— Srwe 
v Mohan Singh 44 P R 1886 

It is not necessary to constitute a mntnal acconnt that the accounts 
should be kept by both the parties Where, it was shewn that the accounts 
were going on between the parties, and balances were struck and entries 
were mad** sometimes to defendant's debit, and 'omctiraes to his credit 
the mere fact that the accounts were kept by one party only was no sufficient 
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canse for holding that the account was not a mutual open and curren* 
account — Jos Run v Attarehani 16 P R 1^16 30 Ind Cas 491 A 
emplored B as his agent to mans^ certain boats for which he was to 
receive a commission B alone kept accounts in which he credited the 
sums received from the hire of boats and debited the amounts which had 
been iiaid for their upkeep and the commission due to him Held that 
this account showed reciprocal demands and that it fe'l unde' this Article 
— v JagannalKam 10 Mad 199 

In Madras it has been held that it is not even necessary that an account 
in order to be a mutual account s' outd have been k^pt i» wniivg it is 
sufBaent if the dealings amounted to mutual debit and credit on both 
sides and if the acccnnt is kept m wnting it is enough if one of the 
parties kept it s^—Lakih'nayya v Jagannalham 10 Mad 199 

The fac* that the balance is a shifting one som“times in favour of the 
plaintiQ and sometimes in favour of the defendant though valuable as an 
index of the nature of the dealings is not a deasive test as to the mutuahty 
of the aeoeunt — Ganesh v Gyanu 2“ Bom 606 Ram Perthad v Harbans 
6 C L J 138 Thupailt V Ranga Ckarlu 23 M L J 516 A shifting 
balance is a tes of mutuality but its absence is not conclusive proof against 
mntuality— Ram P'rthad v Harbans 6C L J 158 Velu v Ghosh 17 
Mad 293 Ganesh v Gyanu 2* Bom 606 U ther' is a balance in favour 
of either party it follows that there must be mutual liabilities of both 
parties to each other If the balance is always in favour of one party in 
the very nature 0' the transactions tben the case is one m which there are 
not separate mutual deal ugs In order to prove a mutual open and cur 
rent account it is suffiaent to prove mutual dtal ngs between the parties 
consisting of «alas made or se-vices performed by each carty to or for the 
other creating mutual duties or reaprocal demands — Kttnhi Kuiltah v 
Kinhammad 44 M L J 184 A I R 1923 Mad 278 Ram Pershad v 
Hatlam (supra) 

The mere fact that the defendants have been debtors throughout does 
not show that the accounts were not mutual Whether an account is 
mutual or not depend* upon the nature of the dealings between the parties 
It is sufficient for an account to be mutual if the dealings are such that 
the balance might have been in favour of either party it is not essential 
that the balance should in fact have been in favour of the defendants at 
some stage— Sflfap/’u V Annappa 47 Bom 128 (135) 24 Bom L R 1284 
AIR 1923 Bom 82 

It has been held that this Article is intended to apply to cases where an 
account has been going on between two parties and bilarues hai' b en 
siruch from time to tune showing the amount due from one of such parties 
to the other , and the suit to which this Article is intended to app y is a suit 
brought by one of those parties against the other for the balance found 
to be due on that account — Laljee v Roghunundun 6 Cal 447 But this , 
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A tide doe'i not require that the balances should have been actually struck 
it simply requires that the account shonld be such that if the balances 
were actually struck at vanous times the balances at those times shculd 
have been sometimes in favour of the plaintiff and sometimes in favour 
of the defendant 

It is not correct to say that an account is closed whenever a balance is 
stru'*! until it is re opened b> fresh dealings Where it appears that there 
were mutual dealings and that tl ough balances were struck from time to 
time tht'e were mere 'icknowledgmcnts and not agreements to pay Ar'i 
that the case waa not one of a closed account (Art 64) but of a mutual 
open and current account The mere fact that there were no further 
transactions between the parties since the sinking of the last balance 
did not change the nature of the account for it cannot be held that an ac- 
count becomes closed whenever a balance is struck— ytt'a/a Das v J/viunt 
CAatiJ 66 Ind Cas 387 AIR 1922 Lah 316 

407 Reciprocal demands — ^An account is mutual wJen each has a 
demand or nght of action against th* other and therefore unless both 
the parties could d mng the correnev of the account each have «aid to the 
other I have an account against you there can be no mutual account 
—Hajn Syud v Ashrufoonntssa 5 Cal 759 (763) And therefore if the 
balance was sometimes in favour of the defendant but generallv in favour 
of the plaintiff tte banker the account would not be n mutual one— /6id 
But it IS not necessary that the parties in the course of their dealings should 
have made actual demands upon one another This Article appl es where 
tfie nature of the business between the parties is such as to giv* nse to 
reaprocal demands 1 t where the dealings are such that sometimes the 
balance may be in favour of one party and sometimes of the other —// arandas 
V VtssandaS 6 Bom 134 Khushalo v Dehart 3 All 323 Satappa v 
Annappa 47 Bom 128 (136) Fyzabad Bank v Ramdayal 4 P L T 57 * 
\Vhere the accounts are such that the defendants could not have made 
any «uch demand during the business of the account the requirements 
of this Article have not been fulfilled — Hardtlal Y Pnkkar Das 3 
Lab T J 362 

408 Limitation — ^The perod of hmitation runs from the close of 

the year in which the last item was admitted or proved If a mutual, 
oyen and cuntfirt account be adjusted in the middle of a current ytzs 
and in that year there is entered one itcin admitted or proved limitation 
will run front the end of the year and not from the date of the ad/ustaent 
— Ganesh Lai v Sheogolam 5 C L R 2x1 * 

tVhere the last item in a mutual open and current account was ad 
vanced to the defendants within lunitation but this item was advanced 
more than three jeara after the close of the year in which the last pre- 
ceding item was cn*ered the suit is barred by limitation in respect 
of the previous account — Gobtnd Ram v JawaJa Dam l Lab 12 
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86 — On a policy of in- Three 
surance, « hen the sum years 
assured is pa3^ble im 
mediatel}’ after proof 
of the death or loss 
has been given to or 
received by the in 
surers 


W'hen proof of the death 
or loss s guen to or 
received by the in- 
surers, whether bv or 
from the plaintiff or 
any other person 


$7 — By the assured to Three 

recover premia paid years 

under a policy void* 
able at the election of 
the insurers 


When, the insurers elect to 
avoid the policy 


88 —Against a factor for Three 
an account years 


When the account is, du- 
nng the continuance of 
the agency, demanded 
and refused, or where 
no such demand is 
made, when the agen- 
cy terminates 


4-9 A factor 19 an agent who is entrusted with the possession of good- 
for safe on account of his pnnapal 

Demand Refusai, Termination oj Agency — See Notes 415 and 416 
under the next Article 

The agencj of a person entrusted to sell goods on behalf of the plain 
tiff does not terminate when the goods arc sold and th* money is received 
by the agent therefore lunitation docs not begin to run when any portion 
of the goods is sold but only from the date of demand made bj the pnnapal 
dunng the time the pnee remains unpaid by the agent — Babu Ram v Ram 
Dayal, 12 All 541, Ftnfi v SuJdea 36 Cal 713 


89 — By a principal against Three 
his agent for moveable years 
property received by 
the latter and not ac- 
counted for. 


When the account is, du- 
ring the continuance 
of the agency, deman- 
ded and refused, or 
where no such demand 
is made, when the 
agency terminates, 
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It should be noted that Articles 88, 89 and 90 apply only to suits by 
principals against agento suits by agents against pnnapals are not provi 
ded for tn these Articles 

410 Suit for account and mon-y —This A"ticle applies to a suit 
by a pnnapal against his agent for an account and for any money that 
may be found due on such account being taken , the phrase "moveable 
property” includes money — ShibChandrav ChandraHara^n, 32 Cal 719, 
Hafesuddin V Jadunath 35 Cal 298 , Praw Raw v Jagadish 49 Cal 250 
(252) Venhalachalam v Narayanan 39 Mad 376 , Jogendra v Debnaih 
8 C. VV N 113 , Madhdb v Xtebendra, i C L J 147 ; Asghur Alt v 
Kbttrshed 24 All 27 (P C) A suit for recovery of money found due on 
an account and a suit for account are really one and the same thing—* 
Jhapajhannessa V Bamasundart 16C W N 1042, x6 Ind Cas 414 

A suit by a principal against bis agent for an account as a prehminary 
step to enable the tinnapal to recover from the agent the moneys received 
by him and not accounted for, is governed by this Article but so far as it 
seeks to obtain certain account papers from the agent, the suit is governed 
by Article 120 and the cause of action anses from the date when such pa 
pers axe to be submitted to the pnncipal according to the contract between 
them— v Debendra i C L J 147 

Where a suit is instituted against an agent for the recovery of a definite 
sum and there is a prayer that the amount stated m the plaint or any 
larger sum proved by the deasion of the Corn* to be due by the agent 
may be decreed to be paid it is virtually a suit for as account— 

V Krishna 14 Cal 147 (P C) 

Even where there is a eonlract to render account year by year, a suit 
by the pnnapal against his agent for such account is governed by this 
Article (which is more speafic) and not by Art 115 which is only a resi 
duary Article relating to contract — Bhdbatanm v 5 Ae»AA Bahadur, 30 C. 
L J 90 , VenkalachaJam v Narayana 39 Mad 376 (38®) 5 Fran Ram v 
Jagodtsh 49 Cal 250 (233) Jogtndrav Chinas Muhammad, 4 Pat 289 
Modhusudhan v Rahhal, 43 Cal 248 (dissenting from Jegesh V Bsnode. 
14 C W N 122 Debendra v Shetkk Esha 14 C W N 121 and Eastn v 
Barada ix C L J 43) In the last three cases as well as in Moti Lai v 
Amm.iC L J 2ix the suit was held to be governed by Article 115 

A suit by plainhils against their step mother for recovery of their 
father’s property which she was managing on behalf of the family under 
an arrangement, is governed by this Article or Article 90, so far as the 
moveable property is concerned and by Art X20 or X44 In respect of im* 
moveable property— hTaf/y v Dukhet, 5 Cal 692 

A sri* lor accounts against the agent in respect of raonev allegr^ 
to have been improperly advanced by him to counsel for purposes®^ 
litigation of the pnnapal is governed by this Article and the agent Is 
bound to prove that the moneys drawn by him for payment as illegal 
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gratificahon to the cotmsel reached their desbnatioB — Fox v Bern 13 
C. W N 212 

A salt by a pnacrpal against an agent to recover a speafied sum of 
money lent by the agent to persons to whom he was not authorized to lend 
the money falls under this Article and not under Art 9 ^ as such a suit 
IS really a suit for mere money account — At tihiah v Alagappa 41 Mad i 

If after partition among the members of a joint Hindu family one tenant 
in-common collects the family debts wh ch were left undivided at the time 
of partition it may be implied that be malises the debts as an agent of the 
other members Consequently a sa»t agaiast hm by the other members 
may fall under this Article — Ytrukola v Yeruf-ola 45 Mad 648 42 M L 
J 507 AIR 1922 Mad 150 

4tz Suit to enforce a charge —Where immoveable properties were 
hypothecated to the pnnapal by the agent as security for the proper 
discharge of his duty a siut by the pnnc pal against the agent for recovery 
of the sums found due upon adjustment of accounts by sale of the proper 
ties hypothecated is a siut to enforce a charge under Article 13; and does 
not fall under this Article — Atadhxtsudkan v Raihal 43 Cal 248 (dissenting 
from Jegtsh v Btnodt 14 C W N 122 where the suit was held to fall 
under Art ir6) Run Rom v Jagoduk 49 Cal 230(253) Hafttuidtnv 
Jadunath 35 Cal 298 Trotlohhya v Ahtnash 21 C L J 459 But where 
the suit IS simply for an account (and not to enforce any charge) it will fall 
under this Article inspite of the fact that the agent has hypothecated cer 
f^iin properties to the pnnapal — Sutesk v Nawab Al 20 C W N 33d 
39 Ind Cas 848 

^Vhe^e the agent executed a kabu'tat m 1305 by which he hypothecs 
ted certain prope'tles as seennty against defalcation and default aud was 
dismissed in 1306 but was re appointed in 1307 and then committed 
defalcation and default in 1307 and 1308 a suit for account against him 
would be governed bv Article 89 Ar* 132 cannot applj a"! the agent 3 
position in 1307 after dismissal and re appointment cannot be governed 
by the kabuhat of 1303— HcAan La. v Hara Kumar zi C L J 458 29 
ind Cas 748 

412 Not accounted for — A suit contemplated by this Article is a 
suit in which accounts have ta be taken where accounts hojc been rendered 
this Article "has no appheabon Where an account has been taken and ad 
justed and a sum of money has been found due from the agent to the pnn 
clpal a suit to recover that sum is governed by 64 or J13 — Kesho 
Prasad V Sarwan Mai 21 C W N 39* 23 C L J 333 

413 Registered contract — When the contract under which the 
agent is employed is contained in a duly registered instrument the suit 
is governed by Art 116— V Amtn iC L J an Eastn v Birada 
iiC L J 43 5 Ind Cas t86, Jegeshv Binode 14 C W N 122 3 Ind Cas 
39 , //«re»nff 4 V Ad ntmsIralor-Cenerat 12 Cai. 337 Maihura v Chediu 
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39 All 355 But VQ Ha/eruddtn v Jadu Naik, 35 Cal 398 (301) and Pran 
Ram V Jagadish, 49 Cal 250 (253) the Calcutta High Court went so 
far as to say that even if the contract of agency u registered, the case will 
fall under Article 89 and not noder Art 116 because the lonner Article 
13 more speahc than the latter 

Where sums received by an agent outside the scope of the registered 
instrument are sought to be recovered, the three years’ limitation will 
applj — Harendrav AdministreUor General, 12 Cal 357. 

414 Suits against agent’s representatives' — If after the termina 
tion of the agency by death of the agent, a smt is brought against the 
heirs of the deccas«'d agent, it would not be governed by Art 89 for it 
cannot be said to be a suir for rendihon of accounts (the Uability to render 
accounts being personal to the agent, and the representatives of the agent 
not being liable to render accountsl, bnt it is a suit for money payable 
to the pnnapal by the representatives of the agent out of the assets in their 
hands — Kumedav Asuiosh, 17 C W N 5. 16 Ind Cas , Seth Cka»4 
Mai V Kalian Mai, 1886 P R 96, Rao Cura} v Ram Raghubtr, 31 All 
419 Palimav Inliast tP R 1912 13 Ind Cas Rameswart v Na 
rendra.iV L T 355 A 1 R 1923 Pat 259 In the Calcutta case (1? C 
W N 5) the suit was held to b^ governed by Article X15 or 120, m 96 
P R x886 by Article 62 or 120 , in t P R 1012 by Article 120, and cot 
by Article 62 or 89 in 31 All 429. the suit was held to be governed by 
Article 120 and not by Art 57,62 or 89 That is Article 130 has been 
held to be the most appropnatc In the Patna case, the suit was held 
to be governed by Arr 62 or 115 and not by Art 120 

In an earlier Calcutta case it was held that if an agent had never been 
called on to render account during his life time and then be died and the 
agency thereby terminated the pnnapal acquired a fresh nght to have 
an account rendered by the agent s representatives and that right was 
recognised by Article 89, and lunita'ion ran from the death of the agent 
(or from the date when administration was taken to the agent s estate, sec 
17) In other words, the legal representabves of the agent were held 
bound to T’nier accounts, and the smt for such accounts was held to fall 
under Article Sg— Lawless v Calcutta Landing and Shipping Co Ldi 7 
Cal 627 (632) 

If the time had commenced to run dnnng the Lfe time of the agent 
(1 e , if the agency had tennioated in the agent’s life-bme, by dismissal 
from service) and then the agent died, a suit against his legal representa- 
bves would be governed by Arbcle 89 for it is based on the same cause 
of acbon as a smt against the agent himself, and the period of lumtabon 
in respect of the smt against the representabves would run from the same 
date as it would have run m respect of a smt against the agent himself 
had be lived, vtr from the date of the termination of the agency, and not 
(rum the date of the agent's death — Arumuhetlam v Raman ChtUy 
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SI L. T 614 27 Ind Cas 807 ParthasarHH v Turtapati Rao 47 
M L J 483 AIR 1924 Mad 840 

In UaTenitT v Adifnn\tlrator General 12 Cal 357 and Mathura v 
Chhedii 39 All 355 tt was held that a suit agamst the agents legal re 
preseatatives for recovery of the amount not accounted for by the agent 
would fall under Article ri6 if the contract of agency had been registered 

4x5 Demand and refusal — There must be erpress demand and 
refusal it cannot be supposed that demands were going on as long as 
the business was in cmstence In the absence of any evidence of demand 
and refusal limitation runs from the term nation of the agency— ATaftin 
Chandra'S Chandra Maihib 44 Cal 1 (8) R C (revcrsingCAartdramadiaJ 
V I^abin 40 Cal 108] Bhabatannt v ShetAk Bahadur 30 C L J 90 

If there has been a demand for accounts and the agent has not res 
ponded to the call there is by implication a refusal within the meaning 
of this Article — Madhuiudanv RutAu/ 43 Cal 248 PranRantv Jagodish 
49 Cal 230 (254) This IS the case also where the agent has subni.tted 
accounts but has failed to explain the account papers m spite of the pnn 
ctpals demands to do so— Muiftusudin v Rahhal 43 Cal 246 19 
C W V X070 

Where the agent does not refuse to render an account but promises 
to submit the same ou a certain future date which however he neglects to 
do it must be held that the account was refused at the date and hmitabon 
will run therefrom— Wcri ^arai » v Admtmslrator 3 C L R 44$ Bu* 
it cannot be affirmed as a general fact that the failure of the agent to render 
accounts necessanly amounts to a refusal when the agent while in service 
had been all along saying that he would render accounts The failure to 
reader accounts on demand may be due to various causes su''h as illness 
or delay in preparing the accounts or sonetimes pro rastination The 
question whether the failure to render accounts amounts to a r<'fusal de 
pends upon the circumstances of each case — Bhabatannt v Shnkh Bahai tr 
30 C L J 90 53 Ind Cas 675 Fofimav Intiaet ip R 1912 13 Ind Cas 
930 Where the defendant was asked to tender accounts repeatedly and 
be put it oS but never refused to render accounts held that the putting 
oS was equivalent to postponement and postponement was not tanta 
mount to refusal on the contrary it implied an admiss on that an account 
was due and would be rendered In such a case limitation ran from the 
tenn-nahon of the agency — Satyad Hasan Jmant v Debt Prasad 3 Pat 
546 5 P L T 303 AIR 1924 Pat 664 80 Ind Cas 956 

Mbere there is a covenant to dehver accounts year by year the omis 
Sion to reader such accounts amounts to a refusal within the me anin g 
of this Article — Fastn v Barada ii C L J 43 

Where the defendant is an agent of two joint pnnapals hmitabon 
for a suit for account docs not run unbl there has been a }otnl demand 
for account by the pnnapals A demand for account by one onl^ of 
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the pnncipals wiU not give a starting pout oi Imutation. In the absence 
3f a joint demand, hmitation mil ran from the termination of the agency— 
fagd\p V. Rajo liuer, 2 Pat 585, 4 P. L T. 531, A. I R. 1923 Pat. 464. 

4x6. Termination of agency * — ^Under section 201 of the Contract 
Act, an agency is terminated, among other ways, by the pnnapal re- 
vokiag his authority, or by the agent renonnong the business of the agency 
or by the business of the agency being completed, and it is from this point 
that time is to begin to run u a suit tinder this Article — Venhatachalam 
V N-irayan, 39 Mad 376 (378), 28 M L J 140, 26 lad Cas 740 In Babii 
Ram V JJam Dayal, 12 All 541 and Fink v. Bulito, 26 Cal 715, the Judges 
expressed an opinion that an agency teimmatcs under this Article only 
when the sums received by the agent have been fully accounted for by him 
to the pnnapal But this is contrary to the terms of this Article, because 
the words "not accounted for" indicate that the agency may terminate 
before the moneys are accounted for by the agent There ore where 
the pnnapal revoked the authority of the agent, and the latter handed 
over charge to his successor, the agency tenmnated then and there (under 
sec aoi of the Contract Act) though the agent has not yet handed over to 
bis pnnapal the money and accounts and passed the accounts— 
ckaiam v Uarayan, 39 Mad 376 (dissenhng from 12 All. 541 and s6 Cal 
7x5 ated above). 

The question as to when an agency teixmnates is a question of fact 
and depends upon the arcumstances of ea^ case, and sot a question of 
law— MuiAiuA v Alagappa, 41 Mad. 1; ifagappa v, Ckfiambaram, 31 
M L J 687, 36 Ind Cas 662 , Ramanalhan v Kati, 31 M. L J 685, 
36 Ind Cas 804 It terminates on the date after which there 
have been no dealings between the parties, even though' the agent 
had not then accounted to the pnnapal for all momee alleged to be due 
to the latter — Kuppmnami v Veerappa, 5 L W. 375. In a suit for 
accounts by the pnnapals against the agent, instituted on 31st May 1933, 
it appeared that all the transactions of purchase and salo into which the 
agent entered on behalf of the pnnapals bad been completed on 29th May 
1920, but the parties had agreed that the accounts should be settled on the 
ist June 1920 Held that the suit was not barred, because the agency 
did not terminate until the ist Jnneipao. The istof Junewastheappoint* 
td settoig dwy , aad until that day v*** vt could not be said that thft de* 

fcQdant had ceased to represent the plauhffs as their agent and to do acts 
m that capaaty, although the transactions of purchase and sale might 
have been completed on the 29tb June 1920— AoAAmt Chan 4 v. Ckajj^ 
Mol, 91 lod Cas 487. A I. R S926 Lab 300. 

In a suit for recovery of mosey received by the defendant as agent 
for the plaintiQ on account of plaintfi's winnings in a lottery, the agency 
docs not terminate when the money is received by the defendant, but 
contuines so long as the money is held \iy the defendant for the plaintiff. 
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and the nght to sne anses nben the mcne}^ is demanded and payment 
13 refused— Hctmasji v Ho Hmytn iz Bur L T 9 

The agent received a sum of money on behalf of his principal m 190a ! 
in May 1903 disputes arose betireen the pnnapa] and agent m svhich the 
agent denied the ptinapal s nght to the money But m June 1903 the 
agent again received another sum as agerl on behalf of h s pnncipal after 
that date there was no demand or refusal or termination of agency The 
pnnapal filed a suit in 1907 to recover the money from the agent It 
nas held that the suit sias not barred although the agent asserted his 
onn nght in May 1903 the adverse claim vras not continued and when m 
June 1903 be agam received the money on behalf of the plaictifE his con 
duct amounted to a continuation of the agency — Nathubhat v Devidas 
12 Bom L R 95* 

Where an agent threw up the agency at Rangoon and came back to 
Madras the termination of the agency was the starting point of hmita 
bon The fact that he went back to give evidence and again acted for a 
tune until the pnnapal sent a successor cannot prevent the running of 
time as regards the drse agency provided there was no acknowledgment 
of uabibty to account after such termination— Pafan>o/>/'a v Alagappa 
39 Ind Cas 6gi (Mad ) 

An agency determines on the death of a pnnapal therefore a amt 
by the representative of the late ptmapal against the agent for an accoun 
of money received by the agent dunng the late pnnapal s hfe time folia 
under this Article because after the death of the pnnapal the position of 
the agent is not altered into that of a trustee— Noitu Chandra v Chandra 
Madhab 44 Cal i 7 (P C) therefore the suit should be brought within 3 
years of the death even though the representative of the late pnnapal 
•hould continue to employ the agent — Mohtndra v Jadu Nath 9C L J 
107 SarashtbaJa v Chum Lat 26 C W N 320 AIR 1922 Cal 53 
Ctfiotaiv Narayan 26 Bom L K 1165 For where on the death of the 
pnnapal the agent continues in the service of his heirs the old agency 
terminates and a new agency independent of the onginal contract is created 
and the suit for accounts in respect of the old agency must be brought 
within three years of the termination of that agency — Madhusudhan 
V Rakhat 43 Cal 248 19 C W N J070 

417 Account for more than three years before suit — ^Although a 
su t must be brought within 3 years still there is nothing in terms of this 
Article to shew that the plaintiff is entitled to accounts Jor only three years 
antecedent to suit Thus m a su t brought in 1911 in which accounts 
were claimed from 1899 it was held that the plaintid was entitled to the 
accounts claimed — Suresk v Nawab 20 C \V N 356 29 Ind Cas 848 
See also Pran Ram v Jagadish 49 Cal 230 (256) 35 C L J ni A 1 R 
1922 Cal 333 where in a suit instituted on 27th August 1918 a 
for accounts from 13th April 1914 was decreed 
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90 —Other suits by pnn 
apals against agents 
for neglect or miscon 
duct 


Three When the neglect or mis 
years conduct becomes 
known to the plain 
tiff 


418 The word o+her in th« Article stionrj that this Article does not 
include suits which properly come within Article 69 A suit by a pnocipal 
against aa agent ior the recovery of money lent by the latter to persona to 
vhom he was not authonjcd to lend is a suit for an ordinary money 
account under Article 89 and is no*^ therefore governed by Article 90 — 
ChtUy V Alogappa Cketty 4t Mad i (2) 

So Pura» Mai v Ford AH 635 ated in Note 373 under 
Art 62 

A suit aga nst an agent for loss occasioned by his neglect m not «mng 
for debts due to his pnnapal or by so negligently soiling his pnnapal s 
property that the proceeds cannot be reaUsei will fall under this Article 
— Baboo Lai v Vaughan t Agra 306 

Piaintifl paid a certain sum to his agent (defeodant) to be paid to A 
Defendant not having paid the mosey to A the latter brought a £u t 
a^oat pUiatiS ajii obtained a decree for the money It was held, that 
the plaintiS s sum agamst defendant was governed by Art 90 tisoe began 
to run when *he 3>iaiatiS came to know oi defendant s misconduct and not 
from the date of payment by the piointifl to A under Uie d 
sam> V 5 nRiv<u<s 21 L J 453 

Where dunng the tenure of the office of the Chairman of a Mumcipa 
Counal the manager embezzled sums of money n suit by th** !ilunfcipai 
Council against the Chairman for rccovc y of the money on the ground 
that th t-mbezzlement took place through hw negligence in supervision 
is governed by Art 3d and not by Art Sporpo as <be Chairman is not an 
agent of the Counal although itisAsduty to collect the dues and see that 
proper accounts are kept— 5n»»v«tr» v AfumetpalCounetl zz Mad 34* 
Buttn an Allahabad caie wi«e dunog the t nute of the office of the 
Secretary and the Executive officer of the Mumapal Board the head 
acajuntant cmbettled sums of money it was held that tha Secretary and 
the Executive Officerof the Municipal Board were the agents of the Board 
within the meaning of tlus Articfp and that a suit against the Secretary 
on the ground that it was Jus neglect of official duties {vis want of super 
vuiOn over the ca^h book and over tbe receipt of all taxes and locoeae of 
tins Board) wtuclx mainly coatnbuted to the embesziements fell under 
this Article — MuAhef}* v Vwmcipd/ Board of Benaras 46 Ail i 7 S 
A L J a6 So lod Cas 241 A 1 R *924 AH 467 The Lahore High 
Court also bolds that a Chairman of the Board of Directors of the branch 
firm of a Bank 1* ao agent of the Brnk and a suit by the Bank againit 
ichu Chairman for tuaking certain advances to some persons improperly. 
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ma-'j fids and negligently falls nader this ArticJe — Daulat Ram v BAara; 
National Bank 5 Lah 37 79 Ind Cas 740. A T R 1924 Lah 435. 

419 Starting point of limitation — ^Liinitahon begins to run 'vhen 
the agent s neglect becomes known to the principal, and not when the 
pnnapal comes to knon* that there is suCBcient ground for a good case 
being run a'^ainst the agent — Jitnkt Ko r v Mahabtr, 23 Ind Cas 706 
(Cal) 

Knowledge of the agents negligence includes constructive knowledge, 
and the plaintiS must be deemed to have got constructive notice of the 
defendant s negligence when it was first reported m the office of the plain* 
tiff that some rents had become tune barred through the defendant's 
negligenc- to collect them— ylwa»»d Parshad v Perbhtt Narain, 6 Ind. 
Cas 456 

gi — To cancel or set aside Three When the facts entitling 
an instrument not years the plaintiff to have 

othennse provided for the instrument can- 

ceUed or set aside be- 
come known to him. 

429 Where Article does not apply —This Article will not appy 
when the cancellation of a document is not an tsstnlial part of the plain* 
tifl s relief— V Kuueht 14 Mad 26 5 A<»«*flron v ATesAanan, 13 Mad 
6(10). Puraksn v Parvaihi 16 Mad 138. Rtdhu v ,Va/aA. r 0 X 5 
P U R 96 Where in a suit some substantial relief (e g recovery 
of some property) is prayed for, and the cancellation of the instrument 

15 merely inc*den»ai or auxiliary to such relief, this Article does not 
apply— BoeAcAniv v Kamla 3 lod Cas 585 i'uuiarani v SifAamma/. 

16 Mad 311 Abdul Pahitn V htfparam i6 Bom I86 , Muhammad 

V Manga Mai 22 All 9 ®. Idtna Shankar v Kalha 6 All , Ramausar 

V Raghubjr 5 All 49 ® Hiuuh v Jadaua 5 A’l 76 (per Straight J ) | 
Bageshra v Shso Nath, 14 A I. J 164 Thus — 

(i) This Article does not apply where the instrument b null and vatd. 
Such document need not be set aside and the plainbfi can bring a smt for 
possession or othvr relief without praying for cancellation of £he instru- 
ment , even if be prays for its cancelbhon, he does so only inadentally. 
Thus a deed of gift executed by a Hindu wdow transfemag the bulk of 
the property to an idol is void and not voidable , to a smt to set as.de the 
gift this Article does not apply — Ckwamom v Batdya Noth, 32 Cal 473 
A document which was never intended by the executant to be onerative 
and which was not properly signed by him is a nulhty . it does not reqmre 
to be set aside by the person entitled to the possession of the property 
as against the person m whose favour the document standS'^BnnAu v. 
A'risAlo Govinda, 30 Cal 433 An alienation of joint family property ' 
a coparcener without the consent of the other coparceners is void j 
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Dot necessary to have the deed of gift eet aside, and Art 91 has no appli* 
cation — Muk‘ahai v Karam, 7 A L J 783 An alienation of the office 
of trustee by the hereditary trustee is void and need not be set aside I 
therefore a suit to recover the estate from the alienee is governed by Art 
124 and not by this Article — Narayana v Lakshmanan 39 Mad 456 A 
benami conveyance is an inoperabve instrument and need not be set aside 
A suit to recover the property comprised in the conveyance is not governed 
by Art 91 but by Art 144 of the Act — Pelkerpermal v Muntandy, 35 Cal. 
551 (P C ) . 5 Aa»H Z.aZ v Amarendra 23 Cal 460 The alienation of tem 
pie property by a trustee 's nail and void and need not be set aside , conse* 
quently a suit by the succeeding trustee to recover the property is not 
governed by this Article — Sheo Shankar v Itam Sewak, 24 Cal 77 A suit 
to recover possession of property alienated by a Hindu widow is not govern 
ed by this Article, when the alienation is found to be sham — Maftchcharatn 
v Panabhai, 40 Bom 51 Where it is established that the plaintif! b> 
defendant s misrepresentahon was got to execute a deed of sale believing 
the same to have been a deed of a different kind, the transaction is void 
and not voidable only, and Art 91 baa no appbcation to a suit to recover 
ths property which passed under the void sate deed— 5 a»)» Sibt v Stidik 
Husain, 23 C W N 93 Where the plaint S brought a suit for a decla* 
ration that a deed oi gift executed by her was void and inoperative, as she 
signed the deed believing, on account of the fraud and misrepreeeatations 
of the defendant, that it was only a power of attorney, and she also prayed 
for a declarationoftitle in the properticsgifted that the deed of gift 
was void ab snUto, and did not reqmre to be set aside Consequently, the 
suit was governed not by Art 91 or 95 but by Article 120 — Sarat Chandra 
V Kanai Lai, 26 C W N 479 Where the claim was not to set aside the sale 
deed, but for a declaration that from its very inception it was a sham trans 
action, he'd that there was no necessity for the plaintiff to have the deed 
set aside, and therefore this Article did not apply — Jagardea v Phulihan, 
30 All 375 ^\bere the plain tiS (a person of weak mind) v as got to execute 
a deed of sale or mortgage m favour of the defendant by fraud of the latter, 
and no consideration passed under the deed held that the deed was a nullity 
and it IS not necessary lor the plaintiff to have it set aside under this Article ; 
be can bnng a suit to recover possession, under Article 144 — Sundaram v 
Sxthammal, 16 Mad 31X . Abdur Rah%m v Knparam, 16 Bom 186. Boa 
Jtnalhoo v Shah Nagar, zi Bom 78 Where dunng the mmonty of the 
plaintiS, a property belonging to him was alienated to the defendant by a 
person who was not bis lawful guardian, and without any necessity, the deed 
was void, and a suit by the minor alter attaining majority is governed bv 
Art 143, and not by Artich 91 or 44 — Ah v Zulfikar, 1916 P B 
83 . Anandappa v. Totappa, Z7 Bom L R 1137 , Ramausar v Ragkubar, 

S All 490 : Harsagauda v Chaa-agatida 42 Bom 638 (F B ) , Ultam Stngh 
V. Darkat Ah. 13 P R 1913 . Sardar Shah v Itaji, 28 P. R. 1909 . Husain 
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V Rafaram 10 N L R 133 AVhere no consideration passed under the sale 
de d and the defendant ne>er obtained possession undent no suit is neces 
sarv to set aside the deed Article 144 and not 91 applies — Nabab Mtr 
% 3 asm AAa t 17 Bom 755 Where a deed of gift is executed by 
a person governed by the \fuharaniadan law and th“ possession of the 
property cornprsed in the gift has not been delivered the gift would be 
void ab imho and no quesbon of limitahon will anse as regards a suit to 
s»t aside the deed of gift But if afterwards the defendant takes possession 
the gift becomes operative by law and the penod of hmitation for a suit 
to set aside the gift runs from the moment the defendant takes possession 
— Mutant V Maula Bahksh All ••60 (262 263) Where th plaintiff 
executed a registered sale deed in favour of the defendant and the defen 
dant executed a receipt in favour of the plaintiff stating I shall without 
any objection gi\e up 3 our land at any bme you may ask me to give up 
and it was proved that no constderabon passed under the sale deed 
Ae/d that the sale-^eed was a mere paper transaction and inoperabve and 
a suit to recover possession of the land was governed by Arbclo 144 and not 
by Art 9i-*»Si*ngaiii« v Huekangoa/da 4S Bom 166 

{2) Suondly this Article does not applv where the transaction though 
a tetdalli one does not require to beset aside thiougb the intervention 
of the Court Thus where the certificated guardian of a minor had granted 
a perpetual lease of the minor s property without the sanction of the Court 
the transaction is a voidable one and it js not necessary for the minor 
(after attaining majonty) to bring a suit to have the instrument of lease 
cancelled He can simply repudiate the transacbon and bring a auit for 
possession— ^ fed </ Rahman v Suhhiayil, 28 All 30 So also where a 
widow had granted a base for a period cxteeding beyond her own life a 
suit by the reversioner to recover possession of the property was governed 
by Art 141 and not by this Arbcle Such an alienahon 13 voidable at the 
election of the reversionary heir who may treat it as a nullity without 
the intervenbon of the Court and be can show his elecbon to do so by com 
menang an acbon for recovering possession oi the property the cancella 
bon of the lease is not a condibon precedent to the nght of acbon of the 
rever«ionafy heir — Btjov Gopai v Knshna MoMsht 34 Cal 329 P C (re 
versing Btjoy Gopai v Ntlratan 30 Cal 990) Hankar v Dasaraiht 33 Cal 
257 Rahhtnabat v Ktshab 31 Bom i Similarly where a Hindu widow 
lu possession of her husband s estate sold the property and then adopted the 
plainbff and died a suit by the adopted son to recover possession of the 
estate from the purchaser was not governed by Arbcle gi. There is 
no essential difference between the position of the adopted son seeking to 
enforce his nghts with reference to the property ahenated by the widow 
before the adopbon and the posibon of a reversioner seeking to enforce 
tus nghts with regard to the property alienated by the widow before 
death The adopted son was not required to set aside the sale any 
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than a reversioner The suit was governed by Article 144 and not by 
Art 91 — Hanamgotvdav Irgowia 488001 654 36 Bom L R 829 AIR 
1935 Bom 9 A suit by a landlord to avoid a transfer made by a tenant in 
CT'ntravention of section 43 of the C P Tenancy Act is not governed by this 
Article The landlord is not bound to set aside the transfer and may sue 
for possession treating the t»ansferee as a trespasser — Sagunchani v Chha 
bilram iSNLRirAIR 1932 Nag 60 

The members of a tarwad neednotsue to set aside an alienation made by 
the kamavan hut can sue to recover possession on the strength of titl* 
because the alienat on is not bin ling on the tarwad Conseqoent'y 
Article 91 does not applv to a suit to recover possession of the property 
abenated but Article I44 would apoty — Kanna Pain!t\ar v Nanrhax 
46 M L J 340 AIR I9'»4 Mad 607 78 lad Cas 364 

(3) Thirdly this Article does not apply where the suit was not to 
canal or set aside an instrument but only to amend it by substituting 
the name of the plaintiff for the name of another person mentioned in 
the deed Thus vrhere tie plaintiff asks for a declaration thit the first 
defendant whose name appears as lessee in a certain lease^deed has no 
interest under the lease and that the person reallv interested under the 
lease is the plaintiff himself for whom the first defendant acted as 
benawidar Ae/d tha^ the suit does not fall under this Article but Art I 30 
as the plaint ff does not ask to annul the least itself —Rami / Laf s 
Chtdmmi 33 All iio 

Similarly this Article does not apply where tbo pla ntiff docs not seek 
to cancel the instrument but simplv asks for a declaration that his own 
Interests are not affected by it Thus where 3 relation of the plaintiff 
executed in favour of the defendant a sale deed b\ which he professed to 
transfer the whole of a joint family proper!} one fourth of which belonged 
to the plaintiff and the plaintiff brouHit a suit asking that he might be main 
talned m his mint possession of the property b\ cancellation of the deed 
so far as it is injurious to his nghts held that the suit was not one to cancel 
the sale-deed becaoee the plaintiff cannot dispute the validity of the d'ed 
except in so far as it affects his nghts Article 120 governs the case — 
Dtn Dayal v Har Narayan 16 All 73 

(4) Fourthly this Article does not apply where the plaintiff aas net 
a party to the instrument sought to be avoided This Article is restricted 
to a suit between the parties to the instrument or their successon in interest 
Where the instrument was not execoted by the plaintiff (of his predecessor) 
he is not bound to set tt aside and this Article does not apply — Viihit v 
Pevidas 15 b L R 35 KunpM v Chandra 17 V L R 1G9 64 Ind 
Cas , Canapa \i V Sivamalai 36 Mad 375 Thus where a suit by a 
mortgagee is In effect one for a declaration that a sal* by his mortgagor 
to a third party is null and void Art cle 120 applies to th* case and not 
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Article 01— Ifis^K V Shut Ba 1 Bar L J loO AIR 1923 Rang 8 
A land belonging to defendant no 1 *as mortijaged by him to defendant 
no 5 and afterwards the plaintiff purrhased it at a sale in execution of a 
certain decree against defendant no i the plaintiff thereupon brought 
a suit for a declaration that the mortgage w’s fraudulent and without 
consideration Held that the suit does not f-*!! under this Article No 
doubt a declaration that defendant no 3 has no title to the land would be to 
that extent equivalent to setting aside that mortgage but such declaration 
would st '1 leave the deed to operate as between the part cs thereto and 
therefore woull not amount to cancelbng the deed Moreover the plain 
tiff has no tit'c or interest to set aside the deed as bel ve^i the forties thereto 
—-Pichamuthii v Chinnappa > 10 Mad 213 (215) Unnt v Aunchi 14 
Mad 26 Uma Shankir V hatka Prasad 6AII 7^ A suit by a reversioner 
to obtain a declaration that akanom executed bv tl e widow in favour of the 
defendant is not binding on the estate or on the plaintiff is not governed by 
this Ar*ide as the p’amtiff was not a party to the deed — Puraken v Parvalt 
z6 Mad 138 (following Paekamulhu v CAinnah^sn 10 Mad 213I The 
mortgagor in contravention of the terms of the mortgage granted a pefoe 
tual leas ol the mortgaged property and the mortgagee brought a suit 
npon the mortgage ani in execution of a decree brought the mortgaged 
property to sale which was purchased bv the plaintiff The plaintiff on 
beram n» aware of the perpetual lease sued for its cancellation and for a 
declaration that the defendant (lessee) had no right to inte fere with or 
ot<strue( the plaintiff in respect of the prop> rty in question He'd that 
Art gr dll not apply bat Art 120 t»>e prayer for the cancelment of the 
deed couM be treated as mereh incidental to the main relie' (declarabon) 
osl^d What the plaintiff wants is a declaration that the shadow cast 
upon his title may be dispersed It is otherwose nothing to him whether 
the lease b tween t^e mortgagor and the defendant is or is not binding 
upon *11086 who were parties to it —Vuhai imaJ Baqar v Mango Mai 
22 All 90 (93) 

Will — ^ThiS Article docs not applv to a suit to set aside a will — Sajsi 
Alt V Ibad Alt 23 Cal i (at p 10) P C 

421 Where Article applies — Article 91 apphes to those cases where 
the prayer for cancellation of the mstrament ‘s an ssstHital part of the 
rehef claimed t e where it is necessary for the plambfi to set aside the ms 
trumeat before he car obtain the other relief claimed by him — Amtr v 
Mussantmaliintssa 75 P R 1896 This Article can applj to suits m which 
the documents sought to be set aside were intended to be operative agamst 
the plainhff and would remain operative or would defeat his suit to recover 
possession of atii’ property if they are not set aside — Sham Lai v Atnarin 
dra 23 Cal 460 (466) Jan Mahomed v Data Jafar, 38 Bom 449 Arts 
91 and 92 are particularly concerned with instruments which if allowed to 
stand unchallenged once they become Imown might become important 
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evidence aga nst the persons wl ose nghts they purported to affect— 
Raghubar v Bhtkya 12 Cal 69 (‘»4) 

Thus where a deed of relinquishment which operates to put an end 
to the plaintiff s nght to certain property is no* void ab ititho but is a 
valid document and binding on the plaintiff until it is set aside the plain 
tiffs nght to recover the property will be barred if he fails to bnn® 
a suit to set aside the deed within the time prescnbed by this Article — 
Rameshttar Prosad v Laehmt Prosad 3! Cal tir \Vheiy a sale 
becomes voidable by subsequent failure of consideration the title 
nevertheless passes to the purchaser by such sale and the vendor 
or other persons claiming to recover the propertv must get the sale 
avoided withm the penod prescnbed by this Article before thej 
can recover possess on — GovtMdasamt v Ramatwjmy 32 Jfad 7” 
When in a jaif for pMsession of immoveable property if is necessary 
that a lease-deed ewented by the plainbff 5 predecessor must be first set 
aside before possession can be claimed the suit most be governed by this 
Article— Rajesnara v irunaeheHam 38 hfad 321 Where a «alc 
deed « executed by the plaintiff or his predecessor m title and constdera 
tion (though inadequate) passes and the na*urc of theitransaction shows 
that it IS not void but voidable only the suit is governed by Article 91 even 
though the plaintiff sues for possession — Jan\% Kunwar v A}it Siti»h 
15 Cal 58 (P C' A Muhammedm executed a deed of gift of his pro 
perts under which posse's on was Hhen b\ the donee The done dunng 
his 1 fe time never took any steps to have the deed set as de A suit wa» 
brought by his heir claiming a shire in the donor s estite by right of in 
hentance and bj having it declared that the deed was procured from the 
donor by fraud and undue influence It was held that the cancelment of 
the deed was a substantial and necessary incident of the claim and the 
suit fell under this Article notwithstanding that the plaintiff chose to call 
the suit one for possession — Hasatt Ahv Naxo ri All 456 A suit by the 
reversioners to set aside an ikramama executed by the last mate oimer 
(and which is binding on tie reversioners) is governed by Art or and not 
by Art 144 even though the prayer m the suit Is for recovery of posses 
sion of the property compnsed in the ikramama — Mahabtr v Uarnhur 19 
Cal 629 Where a Hindu father executes a sale-deed under undue influ 
ence and has notasoided itsnthm the time fixed by this Article his sens 
cannot recover the property — Narogopal v Paragowda 41 Bora 347 
Paiarafetwara v Kuppiitwamt 41 M L J 474 Where a person i» 
prxma facie bound by a decree be cannot bv suing ostensibly for pos 
session Ignore the decree ard evade the operation of Jaw and where 
snch a decree is an impediment to the plaintiff s wav in obtaining a rcl e( 
ineonsvstent with it he must bang bis suit wdthin the penod prescribed 
by law for setting aside a decree — IftUndra v Rameshic/tf Singh 4 Tat 
510 6 P L T 634 Ain 1923 Pat 625 (per Pas J ) ^^'he^e the 
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cancellation of an instrument is the snbslanltal relief sought and 
the recoierj of the properta is only an incidental or auxilian relief 
thereto the suit falls under this Article— v BafMniiur 25 
All I fP C ) 

In '!ome cases the broad proposibon has been laid down that Art 
91 IS intended to apply to suits of the land mentioned in sec 39 of the 
Speafic Relief Act and to cases where the plaintiff seeks to cancel or 
set aside an instrument which he has been induce 1 bs misrepresentation 
concealment of facts or other means of like kind to enter into or where 
the cancellation or setting aside of an instrument is the only relief prajed 
for — Ha'an v Jadain 5 All 76 Sabha v ^tihedra 5 All 322 Uma 
Shankar V Kalka 6 All 75 Bakatram v Kharsetjt 27 Bom jro Safdar 
\ Akkar 5 Ind Cas 497 

4» Starting point of limitation —The words when the facts en 
titling the plaintiff to hate the instrument cancelled or set aside became 
known to him must be construed to mean when having knowledge of 
such facts a cause of action has accrued to him and he is in a position to 
maintain a suit In this case the defendant had on the ist December 1S75 
transferred certain property subject to attachment before judgment in a soit 
which both the lower Courts dismissed bnt which the High Court decreed in 
favour of the plaintiff on the 7th August 1876 The present suit for can 
ecllation of the transfer was b'ought more than three years after the plain 
tiff knew of the transfer but within three years from the date of the decree 
of the High Court Held that the suit was within time as the plaintiff s 
cause of action arose on the date of the High Court s decree— r«tt>a«gir 
V Kura ^Tal 3 All 394 

^Vhete the plaintiff and his guardian were perfectly aware of the facts 
entitling them to set aside an avard the plaintiff must prove that he 
attained majority vnthin three years before the suit Limitation ran 
from the date of the award and not from the date when the Court refused 
to file it — KirkiLOod v Maung Stn AIR P C 2i6 89 Ind Cas 

773 (P C ) 

In a suit to set aside a deed executed by the plaintiff himself on the 
ground of undue influence an 1 fraud the facts relied upon by the plaintiff 
{t e undue influence etc) were known tolimfrom the date of the 
instrument thereto e limitation would begin to rui from that date— 
Janhiv Ajit Sirg 15 Cal 5S (P C) If however the undue influence 
continues to be exercised after the execution of the instn.ment limitation 
runs only when the influence ceases and the plvntiff may b- said to 
have full knowledge of all the matters — /tajeswara \ Rajagopala 1917 
M W N 906 

Under the Mahomedan Law a gift becomes operative only after debs -ry 
of possession therefore the canse of actioa for a suit to set aside a gift 
anses not on the execution of the deed of gift but from the moment when 
L 24 
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by delivery of possession it becomes operative in law — Med^ Hifcj v 
Imamati, 6 All 207 (210) 

Where the plaintiff executed a sham sale deed in favour of his sons 
and they began to set up a title under the deed, the cause of action fora 
suit for cancellation of the deed would arise not from the date of the sale 
deed but from the date the plaintiff apprehended injury to his interest 
s e , the date when the defendants began to set up a title under the deed 
— Sitigarrappa v Talart, 28 Mad 349 In a suit by the mortgagor against 
the dispossessing mortgagee for cancellation of the mortgagor-deed and 
for possession on the ground that the mortgage was sham, limitation rons 
from the date of the dispossession and not from the date of the mortgag^ 
bond — Vtlhal v Hart, 25 Bom 78 But in an Allahabad case, where the 
plaintiff brought a suit to set aside a sham mortgage-deed on the ground 
that the defendant recently threatened to bnng a suit on the basis of it, 
though when it was executed it was never intende4 to be acted upou, it was 
held that limitation ran from the date of the execution of the mortgage 
deed and not from the date when the defendant threatened to sue upon 
it, in as much as the facts entitling the plaintiff to have the document set 
aside were known to the plaintiff from the very outset — Qastm v Muham 
mad 37 All 640 (dissenting from 28 Mad 349 and 25 Bom 78 ated above) 
Where the plaintiff executed a registered deed of adoption in uh.ch he 
declared that he had adopted a certain boy and had conveyed to him a 
certain property and afterwards brought a suit for a declaration that the 
adoption-deed was void and of no effect as against the plaintiff, held that 
the suit was governed bj either Article 91 or 118 and that limitation ran 
from the date of the execution of the adoption-deed, because the fact 
that no adoption had ever taken place was perfectly well known to the 
plaintiff on the very date on which be pat his signature to the adoption 
deed and caused it to be registered — UdU Narain v Raitd/itr 45 
All i6g (176) 69 Ind Cas 971 

A suit by a reversioner to set aside an instrument executed by the 
last male owner must be brought within three years from the date of the 
death of the widow— AfaAahir v Hurnhur, ig Cal 629 

A suit to set aside an instrument executed dunng the minonty of the 
plaintiff, must be brought within three years after the minor plainh 
has attained majority— CAomirapa v DanaM. 19 Bom 593 . 

V Btpro, 6 W R 321 

Burden of proof —In a suit under this Article, if the defendant pleid^ 
that the cause of action for the plamhff's suit to cancel the deed arose 
earlier than the penod alleged by the plaintiff, the burden hes on 
defendant to prove that the plainbfl acquired full informaboo of the 
true sUto of facts at a time too remote to allow him to maintain the suit 
—Ntbaran v Ntrvpama. 34 C L J 563 

423- EKfrt of tiraitatlon —Where a sale is voidable for fraud, aca 
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no suit IS bnjnght to set aside the sale within the penod prescnbed by 
this Article the nght to recover the property is also barred — Gobtndssamy 

V Rantasamy 32 Mad 72 

Bnt though a party s remedy as plaintiff to have the instrument set 
aside may be barred it is oompeteat to him to say by way of equitable 
defence if sued that the instrument ought not to be enfotced — Lahshmi 

V Roop Lai 30 Mad 169 

92 — ^To declare the for Three \Vhen the issue or regis- 

gery of an instrument years tration becomes known 

issued or registered to the plaintiff 

424 Application of Article —Arts 91 to 93 apply to suits brought 
expressly to cancel set aside or declare the forgery of an instrument but 
where some substantial relief (e g possession of property) is sought and the 
cancellation or declaration is subservient or merely anallary and not 
necessary to the granting of suchrehef these Articles do not apply— 
/2aAim V Ktrparam 16 Bom 186(189) Thus a suit by the plaintiff for 
pos3gs$ion and to set as de on the ground of forgery a deed of sale alleged to 
have been executed by his father in favour of the defendant is governed 
by Art 144 and npt by Article 92 or oi-^Trthehan v 2\ obohishore 
2 C L R 10 

42*' Issued -^An anumatipatra (deed of pormis ton to adopt) 
was gii onto a widow by her husband wbodiedin 1882 She firstadopted 
in 1884 a boy who soon after died She then in 1887 adopted another 
boy and the reversionary heirs brought this suit in 1888 to have the 
adoption set aside It was contended by the defendant that the suit was 
to declare the forgery of the anumatipatra which was issued when the 
adoption of 1884 was effected with full publicity and the suit brought 
more than three years after that date was barred by this Article It 
was held that the word issued was intended to refer to the kinds of docu 
ments to which people commonly apply that term in business and that 
an anumatipatra could not be said to be issued when an adoption was 
made under it therefore this Article did not appl> to the suit Article 

93 also did not apply because it was very difficult to say that an adoption 
followed by nothing more was m any sense an enforcement of power against 
other persons within the meaning of that Article Art 118 applied to 
the suit which was therefore brought in good time— /f«m Bfiushan v 
UPendraLal 24 Cal i (P C) 

A suit to declare an unregistered will as forged and beyond the power 
of the testator to make is governed by Art lao Art 92 does not apply 
to the case as the will is neither issued nor registered — Gatihar v Gbulam, 
1009 P L R 82 
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by delivery of possession it becomes operative in law — Meda BiMv 
Imaman 6 All 207 (210) 

Where the plaintiff executed a sham sale-deed m favour of his sons 
and they began to set up a title under the deed the cause of action for a 
suit for cincellation of the deed would arise not from the date of the sale 
deed but from the date the plaintiff apprehended injury to his interest 
( e the date when the defendants began to set up a btle under the deed 
— Sitigarrappa v Talari 28 Mad 349 In a suit by the mortgagor against 
the d spossessing mortgagee for cancellation of the mortgagor-deed and 
for possession on the ground that the mortgage was sham limitabon rnns 
from the date of the dispossession and not from the date of the mortgagfr 
bond — Vtthal V Hart 25 Bom 78 Butin an Allahabad case where the 
plainfafi brought a suit to set aside a sham mortgage-deed on the ground 
that the defendant recently threatened to bring a suit on the basis of It, 
though when it was executed it was never intended to be acted upon it was 
held that limitation ran from the date of the execution of the mortgage 
deed and not from the date when the defendant threatened to sue npon 
it in as much as the facts entitbng the plaintiff to have the document set 
aside were known to the plaintiff from the very outset— v Muham 
mad 37 All 640 (dissenting from 28 Mad 349 and 25 Bom 78 cited above) 
\Vhere the plaintiff executed a registered deed of adoption in which he 
declared that he had adopted a certain boy and bad convened to him a 
certam property and aftenvards brought a suit for a declaration that the 
adoption deed was void and of no effect as against the plaintiff htli that 
the smt was governed by either Article 91 or 118 and that limitation ran 
from the date of the execution of the adoption-deed because the fact 
that no adoption had ever taken place was perfectly well knoivn to the 
plaintiff on the very date on which he pot his signature to the adoption 
deed and caused it to be registered — Udtt Naratn v RatidAtr Sing* 45 
All 169 (176) 69 Ind Cas 971 

A smt by a reversioner to set aside an instrument executed by the 
last male owner must be brought withm three j’ears from the date of the 
death of the widow — Mahabtr v Hvmhttr 19 Cal 629 

A suit to set aside an instmnient executed dunng the rninonty of the 
plaintiff must be brought within three years alter the minor plainbfl 
has attained majority — Chanctrapa v Danat/a 19 Bom 593 Auly** 
V Bipro 6 W R 321 

Burden 0/ proof "—In a suit under this Article if the defendant pleadi 
that the cause of action for the plambfis suit to cancel the deed sms* 
earlier than the period alleged by the plaintiff the burden lies on the 
defendant to prove that the plaintiff acquired full Information of the 
true state of facts at a time too remote to allow him to maiatam the lot 
— ^^itaran v Ntrupama 34 C L J ^63 

423 Effect of Limitation — ^Wbere a sale is voidable fof 
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no suit 13 brought to set aside the sale \nthin the penod prescribed by 
this Article the nght to recover the property is also barred — Gobindasamy 

V Ramasamy 32 Mad 72 

But though a party s remedy as platnhff to have the instrument set 
aside may be barred it is competent to him to say by way equitable 
defence if sued that the instrument ought not to be enforced — Lakshmi 

V Roop Lai 30 Mad !6g 

92 — To declare the for- Three ^Vhen the issue or regis- 

gery of an instrument years tration becomes known 

issued or registered to the plaintiff 

424 Application of Article —‘Arts 91 to 93 apply to suits brought 
expressly to cancel set aside or declare the forgery of an instrument but 
where some substantial relief {eg possession of property) is sought and the 
cancellation or declaration is subservient or merely ancillary and not 
necessary to the granting of such rehcf these Articles do not apply — Abdul 
Rahtmv Ktrparam 16 Bom 186(189) Thus a suit by the plaintiS for 
possesston and to set aside on the ground of forgery a deed of sale alleged to 
have been executed by his father in favour of the defendant is governed 
by Art 144 and not by Article 92 or 93— rr«fo«AaB v Nobohtshore 
2 C L R 10 

42; Issued —An anumahpalra (deed of permis ion to adopt] 
was given to a widow by her husband whodiedin 1882 She firstadopted 
in 1S84 a boy who soon after died She then m 1867 adopted another 
bo> and the reversionary heirs brought this suit in 1688 to have the 
adoption set aside It was contended by the defendant that the suit was 
to declare the forgery of the anumaltpalra which was issued when the 
adoption of 18S4 was effected with full pubhaty and the suit brought 
more than three years after that date was barred by this Article It 
was held that the word issued was intended to refer to the kinds of docu 
ments to which people commonly apply that term in business and that 
an anumaltpalra could not be said to be usued when an adoption was 
made under it therefore this Article did not apply to the suit Article 

93 also did not apply because it was very difficult to say that an adoption 
followed by nothing more ivas in any sense an enforcement of power against 
other persons within the meaning of that Article Art ii8 applied to 
the suit which was therefore brought in good time — Hum Bhushan v 
Uptndra Lai 24 Cal i (P C ) 

A suit to declare an unregistered will as forged and beyond the power 
of the testator to make is governed by Art 120 Art 92 does not apply 
to the case as the will IS neither issued norre^tered — Gauhar v, Ghulam, 
;q09 F L R 82 
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by delivery of possession it becomes operative m law — Hferfa Bi6» v 
Imaman, 6 All 207 (2:0) 

^Vhere the plaintiff executed a sham sale deed in favour of his sons, 
and they began to set up a btle under the deed, the cause of action for a 
suit for cancellation of the deed would anse not from the date of the sale 
deed but from the date the plaintiff apprehended injury to his interest 
t e , the date when the defendants began to set up a title under the deed 
— S»K^urrfl/>/>a v Talan 28 Mad 349 In a suit by the mortgagor against 
the dispossessing mortgagee lor cancellation of the mortgagor-deed and 
for possession, on the ground that the mortgage was sham, hmitabon mas 
from the date of the dispossession and not from the date of the Jno^tgag^ 
bond — Vithal v Han, 23 Bom 78 Bnt in an Allahabad case, where the 
plaintiff brought a suit to set aside a sham mortgage-deed on the ground 
that the defendant recently threatened to bnng a suit on the basis of it 
though when it was executed it was never intende4 to be acted upou, it was 
held that limitation ran from the date of the execution of the mortgage 
deed, and not from the date when the defendant threatened to sue upon 
It, in as much as the facts entitbng the plaintiff to have the document set 
aside were known to the plaintiff from the very outset — Qastm v 
wai 37 All 640 (dissenting from 28 Mad 349 and 25 Bom 78atedabo\e) 
\Vhere the plaintiff executed a registered deed of adoption in wh.eh he 
declared that he had adopted a certain boy and had conveyed to him a 
certain property and afterwards brought a suit for a declaration that the 
adoption-deed was void and of no effect as against the plaintiff that 
the suit was governed by either Article 91 or 118 and that hmitahon rui 
from the date of the execution of the adoption-deed because the fact 
that no adoption had ever taken place was perfectly well loiowu to the 
plaintiff on the very date on which he put his signature to the adoption 
deed and caused it to be registered — Udii Naraxn v RaniAtr Sivgh 4J 
All i6g (176) 69 Ind Cas 971 

A suit by a reversioner to set aside an instrument executed by the 
last male owner must be brought within three j’ears from the date of the 
death of the widow — Mahabtrv Humhur, 19 Cal 629 

A suit to set aside an instrument executed dunng the minonty of the 
plainbff must be brought within three years after the minor plainhfl 
has attained majority— CAanvira/ia v Danava 19 Bom 593 » 

V Btpro, 6 W R 321 

Burden of proof —In a suit under this Article, if the defendant pleidi 
that the cause of action for the plaintiff’s suit to cancel the deed an»* 
earher than the period alleged by the plamtiff, the burden lies on the 
defendant to prove that the plaintiff acquired full fnformabon of the 
true state of facts at a time too remote to allow him to maintain the suit 
—‘Ntbaran v Htrupama, 34 C L J 563 

4^3 Effect of Limitation .—Where a sale is voidable for frand, asd 
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no suit IS brought to set aside the sale mthm the penoi preacnbed by 
this Article the nght to recover the property u also barred— CoiiurfasaBiy 
V Hamasamy 32 Alad 72 

But though a party's remedy as fltnnttff to have the instrument set 
aside ina> be barred it is competent to him to say by way of equitable 
defence if sued, that the instrument ought not to be eafofced—La/ishmi 
V. Roop Lai, 30 Mad 169 

92 — ^To declare the for- Three When the issue or regis- 

gery of an instrument years tration becomes known 

issued or registered to the plaintiS 

424 Application of Article — Arts to 93 apply to suits brought 
expressly to cancel, set aside or declare the forgery of an instrument , but 
where some substantial relief (e g possession of property) is sought and the 
cancellabon or declaration is subservient or merely ancillary and not 
necessary to the granting of such rebef these Articles do not ij>p\y— Abdul 
Rahim V Kuparam, 16 Bom 186(189) Thus, a suit by the plaintiff for 
possiss*on and to set aside on the ground of forgery a deed of sale alleged to 
have been executed by his father in favour of the defendant is governed 
b> Art 144 and not by Article 92 or oi—'Tnloehon v Nobo/inkort, 
2 C L R 10 

42/. ‘ Issued ' —An anumalipaira (deed of permis ion to adopt) 
was given toawidow by her husband whodiedin 1882 She firstadopted 
m 1884 a boy who soon after died She then in 1667 adopted another 
boy, and the reversionary heirs brought this suit, in 1888, to have the 
adoption set aside It was contended by the defendant that the suit was 
to declare the forgery of the anumatipalra which was issued when the 
adoption of 1884 was effected with full pubhuty, and the suit brought 
more than three years after that date was barred by this Article It 
was held that the word issued was intended to refer to the kinds of docu> 
ments to which people commonly apply that tenn in busmens and that 
an anumalipaira could not be said to be ‘issued" when an adoption was 
made under it , therefore this Article did not apply to the suit Article 

93 also did not apply because it was very difficult to say that an adoption 
followed by nothing more was in any sense an enforcement of power against 
other persons within the meaning of that Article Art 118 apphed to 
the suit which was therefore brought in good time— Hum Bhushan v. 
Upendra Lai, 2^ Ca\ I (P C). 

A suit to declare an unregistered wiU as forged and beyond the power 
of the testator to make, is governed by Art I20 Art 92 does not apply 
to the case as the will is neither 'issued' nor rostered — Gauhar v. Ghulam, 
JQ09 P. L R 82 
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by delivery of possession it becomes operahve in law — ^feda Btbiv 
Imaman 6 All 207 (210) 

Where the plaintiS executed & sham sale-deed in favour of hs sons 
and they began to set up a title under the deed the cause of action fora 
suit for cancellation of the deed would anse sot from the date of the sale 
deed but from the date the plaintiff apprehended injury to his interest 
I e the date when the defendants began to set up a title under the deed 
— Sttigarrappa V Tatan 28 Mad 3^9 In a suit by the mortgagor against 
the dispossessing mortgagee for cancellation of the mortgagor-deed and 
for possession on the ground that the mortgage was sham limitation rnos 
from the date of the dispossession and not from the date of the mortgage- 
bond — VtlM V Mart 25 Horn 78 But in an Allahabad case where the 
plaintiQ brought a suit to set aside a sham mortgage-deed on the ground 
that the defendant recently threatened to bnng a suit on the basis of it 
though when it was executed it was never intended to be acted upou ft W34 
held that lunitation ran from the date of the execution of the mortgage 
deed and not from the date when the defendant threatened to sue upon 
it to as much as the facts entithng the plaintiff to have the document set 
aside were known to the plainhff from the very outset— *’ MuXam 
mad 37 AU 640 (dissenting from 28 Mad 349 and 25 Bom 78 cited aboie) 
WTierc the plaintiff executed a registered deed of adopboa in which he 
declared that he had adopted a certain boj and bad conve)ed to him a 
certain property and afterwards brought a suit for a declaration that the 
adoption-deed was void and of no effect as against the plaintiff held that 
the suit was governed b) either Article 91 or iiS and that limitation ran 
from the date of the execution of the adoption-deed because the fact 
that no adoption had ever taken place was perfectly vrell known to the 
plaintiff on the very date on which he put his signature to the adoption 
deed and caused it to be registered — Udti Warain v Randhtr Stngh 4 S 
All 169 (1765 69 Ind Cas 071 

A suit by a reversioner to set aside on instrument executed by tie 
last male owner must be brought within three yearn Irora the date of the 
death of the widow— H/aAahir v Jlumhur tg Cal 629 

A suit to set aside an instrument executed dunog the minonty of the 
plaintiff mxitt be brought wxlbia throe years after the ravnot plaiatiff 
has attained majonty — Chaitittapa v Danava 19 Bom 593 huljaa 
V Bipro 6 W R 321 

Burden ef proof ' — In a suit under this Article if the defendant pleads 
that the cause of action for the plaintiffs smt to cancel the deed arose 
earlier than the penod alleged by the plaintiff the burden lies on the 
defendant to prove that the pUiottff acquired full infonaation of th* 
true state of facts at a time too remote to allow him to maintain the suit 
~hii>ora* V htrupama 34 C L J 56J 

433 Effect of tdfflltiUon —Where a sale is voidable for fraud osd 
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no snit IS brought to set aside the sale within the penoi prescnbed by 
this Article the right to recover the property is also barred — Gobtrtdjsanty 
V Ramasamy 32 Mad 72 

But though a party s remedy as platnitff to have the instrument set 
aside may be barred it is competent to him to say by way of equitable 
defence if sued that the instrument ought not to be enfoi'ced — Lakshmi 
V. Roop Im! 30 Mad 169 

92 — ^To declare the for- Three \Vhen the issue or regis- 

gery of an instrument years tration becomes knoim 

issued or registered to the plaintiff 

424 Application 0! Article — ^Arts 91 to 93 apply to suits brought 
expressly to cancel, set aside or declare the forgery of an instrument . but 
where some substantial rehef (« g possession of property) is sought *and the 
cascellabon or declaration is subservient or merely ancillary and not 
necessary to the granting of suchrehef these Artsdes do not apply — Abdul 
i7aAim V Kirparam 16 Bom 186(189) Thns, a suit by the plainbfi for 
possession and to set aside on the ground of fo^ry a deed of sale alleged to 
have been executed by his father in favour of the defendant is governed 
by Art 144 and npt by Article 92 or 93 — Tnloehan v bfobohiskore, 
3 C L R 10 

431' * Issued — An attumahpttlrtt (Iced of permis ion to adopt) 

was giien toa mdow by her husband who died in 2882 She £ntadopted 
m 1884 a boy who soon after died She then in 1887 adopted another 
boy and the reversionary heirs brought this suit in i883 to have the 
adoption set aside It was contended by the defendant that the suit was 
to declare the forgery of the anumaltpaira which was issued when the 
adoption of 1884 was effected with full pubUcity, and the suit brought 
more than three years alter that date was barred by this Article It 
was held that the word issued was intended to refer to the kinds of docu 
ments to which people commonly apply that term in business and that 
an anumahpatra could not be said to be issued when an adoption was 
made under it . therefore this Article did not apply to the suit Article 

93 also did not apply because it was very difficult to say that an adoption 
followed by nothing more was in any sense an enforeemeni of power against 
other persons within the meaning ol that Article Art 118 applied to 
the suit which was therefore brought in good time— Hurrt Bhushan v 
UpendraLal, n Ca.\ I (P C ) 

A suit to declare an unregistered will as forged and beyond the power 
of the testator to make is governed by Art 120 Art 92 does not apply 
to the case as the will IS neither 'issued nor registered— CanAar v, GMuIam, 
1009 P. L R 82 
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93 — ^To declare the for- Three The date of the attempt, 
gery of an instrument years, 
attempted to be en* 
forced against the 
plaintiff. 

4s6 Application of Artrte — ^Thts Article applies to suits brought 
expressly to declare the forgery ot an instrument. Where the declaration 
13 an ancillary relief, and only inadenta) to a substantial relief claimed, 
this Article will not apply — WW m/ ytaAim v Kirparaw, i6 Bom 186 (189) 
For instance, where the smt is one for possession, and the plaintiff a%TT3 
that the sale deed relied on by the de/eodant is a forgery, this Article 
would not apply — fiatayanrin v Kannammal, 28 5fad 338 Or, where 
the suit IS for declaration of platodfl’s title to a certain property, and to 
set aside a mil which the plaintiff alleges to be a forgery, the suit is not 
governed by the three years' rule under this Article — NfSiartnt v Anundtf 
•»oyt 2 C L R 361 See also Tntoihon v Noboktshore s C L R JO, 
cited under Art 91 

4*7 Attempt to enforce — \n attempt to rccoxcr rent undernforged 
lease is an attempt to enforce it but nn attempt to Jiaic the lea«e re- 
tarded under the Hombat Record ol* Rights Act fl\’ of 1903) i« not auch 
an attempt — dchyu' v Gepst 40 Bom -’J (t^) Similarly, nn attempt 
to register a document is not an attempt to enforce it—f4i«f 

An adoption b> the widow b> virtue of an (deed of 

authont} to adopt) cannot be said to be an enforcement of the anumatipatra 
against the reversionary heirs*.^/f(irri Rhmhan v Vptndra, 2| Cal t 
(PC) cited under Art pj 

An attempt to register a document js not aa attempt to enforce it 
against any pereon a nghts — A'omafanaifAan v SatUfaju, 35 Jnd Cas 
09 (Mad ) Jn this case, a widow applied under the Succession Certi- 
ficate Act for a certificate to enable her to collect the debts due to her 
deceased husband, stating in her petition that her husband left no heirs 
nearer to herself, and she based her claim to the ccrtificite expressly on 
the ground that she was her husbands widow and as such entitled to 
the certificate under the l^hndu Jaw la the petition she made mention 
oi a will and stated that under it she was the legatee of her deceased bus* 
band but nowhere did she base her nght to collect the debts upon her 
position as legatee. In a subsequent suit by the rcs’cfsioners of her has* 
band to declare that the wiJi iras a forgery, itVas held that the mere mention 
of the will la a superfluous paragraph of the application for succession 
certificate was not an attempt on the part of the widow to enforce the will 
against the reversioners. Tlie suit therefore did cot fall under this Article 
— /bii 

So also, the mere mention of a will fa a wnttca statement fifed fcj* the 
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93 — To declare the for- Three The date of the attempt 
gery of an mstmmont years, 
attempted to be en- 
forced against the 
plaintiff. 

426 Application of Artcle Ttiis Artido applies to suits brought 
expressly to declare the forgery of an instrument Where the declarabon 
19 an ancillary relief and only inudentat to a substantial relief claimed, 
this Article inl) not apply — Ahiui v Ktrparant 16 Bom lS6 {189) 

For instance, where the suit is one for possession, and the plaintiff avers 
that the sale-deed relied on by the defendant is a forgery, this Article 
would not apply — Narayanan v Jiannammal, zS Mad 338 Oi", where 
the suit is for declaration of plaintiQ s title to a certain property and to 
set aside a will which the plaintiff alleges to be a forgery, the suit is not 
governed by the three years rale under this Article — Nufartm v Anundo^ 
tnoyt 3 C L It j8i Sea also Ttihxhon v Nahohshorf 3 C L R 10, 
cited under Art 92 

4*7 Attempt to enforce ~\n attempt to recovc- rent unUcraforged 
lease IS an attempt to enforce it but an attempt to have the lease re- 
corded under the liomtiav Iteeord o/*Hichts Act (IN of 1003) is not such 
an attempt — ichyut v CopH 40 lj<*m 21 |2,) Similar]) an attemj't 
to register a document is n >t an attempt to enforce it — Ibtd 

An Adoption b) the widow b) virtue of an (ntumattpatra (deed of 
authority to adopt) cannot be said to be an enforcement of the anumatipalra 
against the reversionary Iicirs — //«>« ffAmian v Vprndra ii Cal t 
(P C) oted under Art 92 

An attempt to register a document is not on attempt to cnlorcc it 
against any person a rights — KanialanadhaH v Salltraju, 32 Ind Cos 
99 (Mad ) In this case a widow applied under the Succession CeiU- 
hcate Act for a certificate to enable her to collect the debts due to her 
deceased husband, stating m her petition Ibat her husband left no hem 
nearer to herself, and she based her claim to the certificate expressly on 
the ground that she was her husbands widow and as such entitled to 
the ccrtificato under the ilindu law In tbn petition she made mention 
of a wall and stated that under it she was Uie legatee of her deceased hus 
band but nowhere did she boso her right to collect the debts upon her 
position AS legatee. In a subsequent suit by the rcvcrsioncra of her hus- 
band to decloro that the wiltvsaaa/orgeo-ft *'^3S held that Uie mere mention 
of the wall in a superdoous paragraph ol the application for succession 
certificate was not an attempt on the part of the widow to enforce the will 
against the reversioners. Tfie suit therefore dul not foU under this Article 
— fbii 

So also, the mere mention of A wtU 10 a written statement filed by the 
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•ground of fraud is merely anetUary to some maui relief as for mstanro 
where the mam relief Is the declarabon of the plamtiff s title to the pro- 
perty but there is also a prajer m the plamt for a declaration of a deed 
as fraudulent and void against the pinmhU—^Burjorjt v DJiunbaf t6 
Bora 1 Sarai v Kauai Lai 26 C W N 475) or where the auction pur 
chaser bnngs a suit for possess on of rramoveable property against the 
mortgagee from the judgineot>debtor after avoidance of the mortgage 
as being fraudulent fictitious and void as against the plaintifi-— H/ns 
Shankar v Kalka 6 All 75 

Again this Article does not apply inil«t the plalnbflf was a party la 
Iht decree or to the transaction in which the fraud was committed There 
lore where a fraudulent decree is passed against a person in possession 
*nth a hmited interest a amt by the reversionary heir for a declarabon 
tha* the decree is void is not governed by this Article but by Art 120 
in as much as he was not a party to the decree* — Tallapragada v Boortga 
palU 30 Mad 403 Similarly this Article is inapplicable to a suit brought 
by the real owner for possession of immoveable property and for setbng 
as de a sale held in eicecutlon of a fraudulent decree passed against the 
bena tdar because the real owner not being a party to the decree ifl 
Which the fraud was practised was in 00 way aflected thereby and it « 
not necessary (or him to have the sale set aside— v Protannamayt 
34 Cal 711 (P C) 

If fraud is not proved the suit does not fall under this Artide—TAa 
Stnghv Ba.ekand 9 0 L J tjt AIR 1922 Oudh 113 67 Ind 
Cas SOS 

43 ^ ^uiti under (hu Article — 

Suit to set aside fraud dent sate —If a sale >s sought to be let aside 
on the ground of fraud Art 93 and not Art 13 applies— Siam afv. A »f 
nony 34 Cal ••41 Saroda v Bat filohan 83 Ind Cas 639 (Cal) Katka 
Singh V Jodha Singh 6 All 406 SreeKajav Colugun 34 Mad 143 (* 3 ®) 
AmbiAan ont V hketira 30 C W N 39 Thus the plaintiff sought to set 
aside a sale in execution of a decree and to obtain a declaration that 
he was not bound by such decree which the plaintiff alleged to b« (ran 
dnlent and collusive It was held that Art 05 and not Art 12 applied 
•—Parekh v Bat Bhaha! sj Bom SI9 Molt Lai v Tiussteh ib Cal 3 >^ 
(Note) Where plaintiffs land was sold by the Jtevenue authorities for 
default of pajment of assessraent doe upon it a suit by the plaintiff to 
set aside the sale on the ground that the sale was brought about b) the 
fraud practised by the loanidar would be governed by this Article— 
i v Pirthand I3 Bom Z3l 

5 wit for eompensaiton money ^Where the compensation for aci]ui 
sition of land was awarded to a wrong person through fraud or nlstaVe 
a smt by the real owner wonJd faff under this traraskaca v 

hnsknasami 6 3 fad 344 
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Sutl agatnst frauiulint deereeMolder ^ purchaser — ^VVhere the holder 
of a decree under Regolation VII of 1799 sold his nghts in the decree, 
aad after subsiUtuting the purchaser s name for his own as decree holder 
fraudulently realised from the judgment-debtor monies under that decree, 
a suit by the purchaser against the decree holder for recovery of 
the monies thus fraudulently realised wUl be governed by this Article — 
Copai V Puritoo 10 W R 104 

A smt by the auction purchaser for refund of purchase money on the 
ground that the property was encumbered and the existence of incum 
brance was concealed from him by the decree holder is a suit for damages 
00 the ground of (rand under this Article It cannot be treated as a smt 
for recovery of purchase money on the ground of failure of Consideration 
under Art 97 — Balasulramanya v Afarulhamalat 16 Ind Cas 215 

Suif to set aside parhlion —A smt by a minor after attaining majonty 
to set aside a deed of partition on the ground of fraud is governed by 
this Article or Art 91 and must be brought within three years after the 
minor plaintiS has attained majority — Chanmrapa v Vonava 19 Bora 
393 If however there be no allegation of fraud or mistake but only on 
allotment of less than bis share to the minor a suit by the minor on attain* 
ing majority to recover bis fuU share wiU not be governed by the three 
years rule of limitation under this Article — Lai Bahadur v 5 (r^a/ 14 
All 498 

5 tts< under Madras Revenue Ruovery Act — A smt simply to set 
a sale for arrears of revenue held under the Madras Revenue Recovery 
Act (II of 1864) on the ground of fraud is governed by the six months 
limitation speaally provided by sec 59 of that Act and not by this Article 
—lenhata v Chingadu 12 Mad 168 (F B) Iswara y Karuppan 3M 
L J 253 But where the Suit is to set aside the sale on the ground of fraud 
ITS welt as <1 recov r possesston from the purchaser it will be governed 
by this Article because the Revenue Recovery Act applies to a suit merely 
for setting aside a sale and not for any otter rehef claimed — Venkatapatht 

V Subraman a g filad 437 Kubpusamt v Subramama 7 M L J 73 

Suit to set aside compromise decr'e — A suit to set aside a compro 
mise decree on the ground of fraud is governed by this Article — Muham 
mad Buksh y Mahomed Alt 3 All 204, Mokenira y Gour 22 C W N 
861 , Mahomed Jan v Comtrtsstoner 37 Ind Cas 797 (Pat ) 

Suit for damages for fraud — Such a suit (alls under this Article The 
words other rehef mentioned in Art 93 do not mean rehef of the same 
kind as the setting aside of a decree but « comprehensive enough to include 
suits for compensation for damage caused to the plaintiS by defendant a 
fraud— Ban* 0/ JlffliriM V MultanCHand 27 Mad 343 followed m Punnaytl 

V Raman 31 Mad 230 (fully ated in hots 439 under Art 97) 

431 Knowledge of fraud —So long as a person upon whom fraud 
has been practised remains in ignorance of it no tune will run agains* 
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■ground of fraud is merely attetOary to some maia relief, as for Instaace 
ifhcre the ra«n rebel is the declaration oi the pJalnti^f s title to the pro* 
petty, but there « also a praj-er in the plaint for a declaratton of a deed 
as fraudulent and void against the plainbfi — Burjorjt v. Dkunbai, l6 
Bom I , Sarai v Kanax LaJ, 26 C W N 479 ; or where the auction pur- 
thasef brings a suit for possession of immoveable property against the 
mortgagee from the judgment debtor, after avoidance of the mortgage 
as being fraudulent, fictitious and void as against the plaxntid — Vms 
Shankar v Kalha 6 All 75 

Again, this Article does not apply unless the plamtiff was a party to 
the decree or to the transaction in which the fraud Was committed There- 
fore where a fraudulent decree is passed against a person in possession 
with a limited interest a suit by the reversionary heir for a declaration 
that the decree is void is not governed by this Article but by Art 120, 
m as much as he was not a parly to the decre*' — Tedlapragada v Booniya* 
paUt, 30 Mad i02 smiUrty, this ArtteJe ts taapphcable to a suit bnjugbi 
bj the real owner for possession of tmtaoveable property, and for setting 
aside a Sale held in execution of a fraudulent decree passed against the 
benatnidar because the real owner not being a party to the decree to 
which the fraud was practised was in no way aOeeted thereby, and It is 
not necessary for him to have the safe eet aside— v. Prosaananeyt, 
34 Cal 711 (P C) 

If fraud IS not proved, the suit does not fall under this Article— TAuMMait 
Singh<^ Dalekand.p O L J ryt. AIR 192* Oudh »t3, 67 Ind. 
Cas 593 

430 Suits under this Article — 

Sun to set astde frauditlenl laJe '—If a sale is sought to be set aside 
on the ground of fraud, Art 95 and not Art la, applies — Skam'eil\, A'll- 
mony, 34 Cal 241 , Safoda v Rai ftohan, 83 lad Cas 629 (Caf); t^aika 
Sxngk V Jodha Smgh, 6 All 406 ' Sree Raja v Calitgun, 34 Mad. 143 (150) J 
A»n6iAa»ioni V Khetira 30 C W N 39 Thus, the plaloUfl sought to set 
aside a sale in execution 0/ a decree, and to obtain a declaratioa that 
he was not bound by such decree, which the plainhQ alleged to be frau 
duleat and collusive It was held that Art oj, and not Art. «, applied 
“-Parekhv Oat Bkakal, IS Xiom tto.A/e/i Lai v. RuiiieA, 26 Cal 326 
(Note) \Shtre plaintiQ's land was sold by the Revenue authorities lot 
default of pajment oi assessment doe upon it. a suit by the plaintiS to 
set aside the sate on the ground that the safe was brought about b) the 
fraud practised by the inomdar, would be governed by this Article— 
Ba/a * V PirekanJ, 13 Boa art 

Suit far eampentalton money — .UTiere the compensation iot acqul- 
sitjon of land was awarded to a wrong person, throegh fraud or mistaie. 
a suit by the real owner would fall under this Article— T»rarj;As*« v. 
Krxsknatami, 6 Mad. 344 
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5ui{ a^amsj fraudulent ieereeholder by purchaser — Where the holder 
of a decree under Regulation VII of 1794 sold his rights in the decree 
and after sub<:ititutmg the purchaser s name for his own as decree holder 
fraudulently realised frorn the judgment-debtor monies under that decree 
a suit by the purchaser against the decree holder for recovery of 
the monies thus fraudulently reabsed will be governed by this Article — 
Copal V Purnoo ro W R lo^ 

A smt b> the auction purchaser for refund of purchase money on the 
ground that the property was encumbered and the existence of incum 
brance uas concealed from him by the decree holder is a suit for damages 
on the ground of fraud under this Article It cannot be treated as a suit 
for recosery of purchase money on the ground of failure of consideration 
under Art 97 — Baiasubrawanya v Maruthantalat 16 Ind Cas 213 

Suit to set aside parliUon —A smt by a minor after attaimng majority 
to set aside a deed of partition on the ground of fraud is governed by 
this Article or Art 91 and must be brought within three years after the 
minor plainbS has attained majority — Cilanfirdj>a v Vonava ig Bom 
593 If however there be no allegation of fraud or mistake but only an 
allotment of less th^n bis share to the minor a suit by the minor on attain* 
mg majority to recover his full share wiU not be governed by the three 
years rule of lunitabon under this Article— Laf Bahadur v Sispal 14 
All 493 

under Madras Bevenue Recovery Act —A smt simply to set aside 
a sale for arrears of revenue held under the Madras Revenue Recovery 
Act (II of 1864) on the ground of fraud is governed by the six months 
Imiitahon speaally provided by sec 59 of that Act and not by this Article 
‘^letkala v Chtngadu >2 Mad 168 (F B) Iswara v Karuppan 3 M 
L J 255 But where the suit IS to set aside the sale on the ground of fraud 

os well as to reeov r possession from the purchaser it will be governed 
by this Article because the Revenue Recovery Act appl es to a smt merelv 
for setting aside a sale and not for any otJ er relief claimed — Venkalapitihi 
v Subraman a 9 Slad 457 Kutpusamt v Subramanta 7 M L J 73 
Suit to set aside eompromtse^cr'e — A smt to set aside a compro 
raise decree on the ground of fraud is governed by this Article — Mukain 
mad Buksh v Mahomed Alt 5 All 294 Mokenira v Gour 22 C W N 
861 Mahomed Jan V Comirtsstoner 37 Ind Cas 797 (Pat ) 

Suit for damages for fra id — Such a suit falls under this Article The 
words other relief mentioned in Art 93 do not mean relief of the same 
kind as the setting aside of a decree but is comprehensive enough to include 
suits far compensation for damage caused to the plaintis by defendant a 
fraud — DanhofMadras\ MultanChand ayMad 343 followed in Pannayif 
v Raman 31 Mad 230 (fully oted in bote 439 under Art 97) 

431 Knowledge of fraud — So long as a person upon whom fraud 
has been practised remains m ignorance of it no time will run 
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him , but when he has acquired knowledge of such fraud he must, within 
three >cars from the date of obtaining such knowledge, coirc into Court 
for reliel — Muhammad Dahsh v Mahomed Ah, ^ AH 25^ 

The knowledge predicated b> the terns of this Article is not mere 
suspjaon but such defimte knowledge as enables the person d'‘(randed 
to seek Ins remedy in Court — Natha Stngk \ Jodha Strgh, 6 AH ^o6, 
Indra v Root a 3 Ind Cas 316 

The defendant setting up the defence of hmitation most shew that 
fhe plaipiiff had cleat and dc&mtc knowledge of the facts which consti 
tutc the fraud a a tira'* which is too remote to aUow him to bnug the 
suit Thi. m'Tc fact tlut some hint and does reached the pluntill which 
if vigoTiiisly and acu cly loHowed up might have led to a complete know 
ledge of the ‘rauJ is not cnoush to constitute clear and definite knowledge 
of it— -f?aAi»iWoy V Turtfr t^Booi 311 (P C ). aflirmicg 14 Bom 408 
When It IS doubtful at whit prca«e time the fraud became known to 
tv plaintiB the o«^s is on the defendant to shew that the suit Is out of 
time — PmiKayif v A'lWa* 3» Mad 230 (233) 

432 Pllect ol bar of limitation —Although a person may be de 
barred by lapse of time from bringing a soil as plaintiff for setting aside 
a decree obtuned by fniid still he can as a defendant 10 an action in 
which sucJi decree is us'^d igainst him shew that it was obtained by fraud 
—Pa;i!> Panda V Lakhan ./Cal >>(23) 

96 —For relief on the Three Wlien the mistake be- 
ground of mistake years comes known to the 
• plaintiff 

433 Cases — \ suit to rccoicr money alleged to have been paid b) 
the plnnli Is to the defendants in excess of the sum actually payable 
IS goserned by this Article rather tlian Article 62 — Tofa Lai v S}eJ Met 
nuJJiH 4 Pat 44S, \ I K 19 ’3 Pat 763 93 Ind Cas 129 Maihuranafi 
V DeLendranath 12 Cal 533 Thus, the defendants who purchased some 
bales 0/ articles from another sold the same to the plaintiff and o/tcrwirds 
It was found that some of the bales did not contain the stipulated number 
of pieces The plainUff thereupon sued the dekndants for the pnee of 
the peoes short delivered 1 1 for refund of the excess price paid Held 
that the suit fell under llus Article not under Art da, and hmftalion ran 
from the date ol knowledge ol short delivery— Pa/nioA v SaJashie MuJj 
liar, 48 Mad 923 49 31 I, J 228 A, I It IQ25 Mad 1235 

A suit for amendment or rectilicatioa of a tease on the fooling of a 
common mutako ol the lessor and the lessee under wldch some luid was 
wTonglj included in Ihe lease, is govecoed b> this Artido — ChenJ 
V. Secretary ef Stale 48 Ind Cas 972 (Cal } 

A suit for pOTscssion cf immoveable ptopert) wfieo rchef is (.laimed 
oa the ground oi mistake, iails under Article 9</ and not Art >44 and it is 
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inmatcnal whether the mistake was made bv the plaintiff or by a third 
party S»ll 3 n Mahomedv Altm Khan 1905 P L R 3 

Where compensation for acquisition of land was awarded by mistake 
to a p*rson who was not entitled to it a suit by the real owner to recover 
the money fal's under this Article — i traraghaia v Krishnasamt 6 Mad 
344 The mi<tahe contemplated by this Article maj be that of the plaintiff 
or of a third party through which the plaintiff s rights have b^en affected 
— Ibtd (at p 350) 

A suit b> a creditor for setting saide a discharge made by him on the 
ground of mistake IS governed by this Article — Madras C S &- S Factories 
\ n i//idm Shoo. 14 M L J 443 

The plaintiff mortgaged seven out of his eight properties but by a 
mistake made by the plaintiff in the bond all the eight properties were 
sold under a decree on the mortgage and purclused by the defendant 
The plaintiff now brought a smt to recover from the defendant the value 
of the eighth property which was not the subject of the mortgage Held 
that smee the plaintiff was solely responsible for the mistake, he cannot 
treat the sale as a nullity and ignore it it is necessary for bus to get the 
sale set aside before he ts entitled to any relief on the ground of mistake 
The suit therefore falls under Article 12 and not under this Article.— 
Kagabhalla v Nagappa 46 Bom 9*4 

A suit for refund of advance paid under a void agreement (oi' an 
agreement to transfer a non transferab'e property) falls under this Article 
and the period of three y ears ts to be counted from the date when the agree 
isent IS discovered to be void which in this case is the date of the agreement, 
because when the agreement 1$ one forbidden by law the plaintiff must 
be deemed to have been aware of the fact when he entered into it The 
penod of hmitation may also be counted from the date when the contract 
was declared to be void in a previous suit between the parties because it 
was suggested in this case that the plaintiff was unaware of the lUegahty 
of the agreement until the Court gave its decision in that suit — Aurya- 
pralhahara v Cttmmudu Sanyast, 48 M L J 598, 88 Ind Cas 357, A I 
B 1925 Mad 885 

A Hindu, while next reversioner to an Oudh estate purported to sell 
half the estate, declanng by the sale deed that when he succeeded to the 
estate on the death of the widow he would put the vendee in proprietary 
possession After the death of the widow, the purchaser sued the vendor 
for possession or alternatively to recover the purchase money with interest 
Held that the claim for possession could not be granted as there was no 
effectual transfer of the estate, which was only an expectancy at the time 
of the sale that the vendee was entitled only to recover the purchase 
money . and that the period of bmitabon for the claim to recover the pur- 
chase money ran from the date when the misapprehension of the vendo 
03 to his right to sell the estate was discovered by the plaintiff, which w ‘ 
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not earlier than the time at vrhich his demand for jyissession was resisted 
f e , the time when the sale was dedared to be void in this suit Uarnaik 

V Indar Bahadur, M\ 179 184 (P C) 

5mi/ to iet aside decree — This Artide i« intended to apply to those 
cases in which the Courts ire asked to relicse parties from the conse 
quences of mistakes committed by them m the course of cont/aetua' rcia 
tions The Article does not refer to a suit to set aside a decree on the 
ground of mistake made b% the plaintiff Such a suit is not at all main 
tamable— /famran I\han \ Khan ii Ia<i Cas 537 (Oudh) This 

Article IS so general in its character that it can hardl) be said that it affords 
any authority for holding that a suit to set aside a decree on the ground 
of mistake is maintainable The mistake can be rcctjfcd by proceeding 
under sec loS C P Code (1882) or by way of appeal or review — Ckand 
Mean v Astnia Banu 10 C W N 1024 (1025 1026) 

^\^1lle Article 95 refers to a suit for setting aside a decree on the ground 
of fraud, the words used in Article 96 refer to rehef on the ground of 
mistake it docs not refer to a suit to set aside a decree on the ground 
of mistake and obviously refers to a suit for relief on the ground 
of mistake not made in a decree— /ogeshuar v Garga Btshnu S 
C \\ h 473 (475) 

434 Limitation ime runs when the mistake is known to the 
plaintiQ Thus on a partition of family properties between the plaintiff 
and the defendant the former got certain properties including a mortgage 
debt due to the family The money due on tic mortgage had been long 
ago paid off by the mortgagor but both tie pUintifl and the defendant 
were under a mutual mistake that the money was still due The plalntiS 
brought a suit against the mortgagor and it was as a matter of coune 
dismissed in 1912 nnd the order of dismissal was confirmed by tie High 
Court on appial In July 1^14 In June 1917 the plaintitl brought the 
present suit against the defendant to recosxr from him the sluare of the 
mortgage money Held tint as there was a mutual mistake then, was no 
fraud that the suit fell under Article 96 and that the suit w as barred under 
this Article as time ran from the date of the dismissal of the presaous 
suit against the mortgagor in 1913 when the plaintiff was aware of the mis 
take and not from the date of the High Court s order in 1914— \tarland 

V Dheodo 45 Bom 58a ^^89^ 

97 —For money paid upon Three The date of the failure 
an existing considcra* years 
tion wtuch afterwards 
fails 

435 Articles da and 97 —It seems that many of the case* gmerned 
by Article would also fall under Article &t Dut there is a distinction 
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between the two ArUcIes and it is this where the transaction is void 
a 5 tmho there cannot be anj CTistiog consideration which afterwards 
fails within the meaning of this Article but the consideration fails ab 
im JO m such a case the suit for refond of money would fall under Article 
62 and not nnder this \rticle But where the transaction is not void 
an inUto but I'oidable only and the consideration fails by reason of some 
subsequent cixnt the suit would more properly fall under the present 
Article than under Article 62 This pnnciple ought to be borne m mind 
m considcnng whether the case falls under Article 62 or 97 and this dis 
tinction has been clearly pointed out in the cases cited under Art 62 under 
heading Sut for refund of consideration money 

The leading authority on this subject is the deusion of the Pnvy Counal 
in Hanu lan % Ha 1 in all 19 Cal 123 In this case the manager of a 
jomt Hindu family governed by the Uithila law sold a portion of the 
joint family property but on objection made by the other members of the 
family to the transfer when the purchaser attempted to take possession 
the sale was set aside The purchaser then brought a swt for refund of 
the porebase money Their Lordships of the Judioal Committee while 
expressing the view that the smt must fall either under Article 62 or Article 
97 went on to observe If there never teas any eonsideratton then the 
pnee paid by the appellant (purchaser) was money had and received to his 
account by Dowlat Mandur (vendor) But their Lordships are inclined 
to think that the sale was not necessanly void but was only t'oi<fd6/« if 
objection were taken to it by the other members of the joint family If 
so the eensidcralion did not fail at once but only from the time when the 
appellant endeavoured to obta n possession of the property and being 
opposed found himself unable to obtain possess on There was then at 
all events a failure of consideration and he would have had a right to sue 
at that time to recover back his purchase money upon a failure of consi 
deration and therefore the case appears to them to be within the enactments 
of Article 97 

Even though a mortgage be void still if a mortgagee gets possession it 
should be held that he has an evsting consideratioa for his mortgage and 
it would fail when the mortgagee is finally dispossessed The suit for 
recovery of the money falls under this Article— Bam Harek v Sahk Ram, 
89 lod Cas 332 AIR 1926 Ondh 19 

436 Suit for refund of money upon failure to obtain possession or 
upon subsequent dispossession — \Vhere the purchaser fails to obtain 
possession of the property purchased or obtains possession but is sub- 
sequently dispossessed by reason of a defect of title m the vendor a suit 
for refund of the purchase money is governed by this Article and not by 
Article 62 — Tulstram v Murlidfiar 26 Bom 750 Narstng v Pachu 37 
Bom 538 Subbaraya v Rajagopala 38 Mad 887 Ven/iatanarastmhtt6 
V Peramma 18 Mad 173 RaneXandra v Tohfah Bharit 26 All 
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Munnt Dabu v hanuar Kamta Stngk 45 All 378 See these cases fully 
cited under Article 62 under heading Smt for refund of consideration 
monej 

But it has been hcl i in sexeral cases of the Madras Hi{,h Court that 
after the passing of the Transfer of Property \ct (l83.) a covenant of 
title and quiet enjoyment must be implied in evtry contract of sale under 
sec 55 of that Act and therefore a suit bj the purchaser for refund of 
purchase monc\ on account of failure to get possession is to be deemed 
as a suit for compensation for breach of contra'^t in writing rcgistcrcil 
(if there i» a rtgtslered sale deed) and is therefore governed bj \rticle iiG 
— Arunacfala \ lianiasaim 38 Mad 1171 hasliin Natcken v \ enktita 
sitbba I M L J 1O2 Narayaitav Pida ftana i M L J 479 Chdam 
baram v Snathasamy 15 M L J 396 \agesftarti v S wioasiva (igii) t 
JI ^\ N 361 hfishnan V hat nan 21 Mad 8 This view is aUo taken 
by the Bombay High Court in Mi<//an Mai v Biidfuiiial 45 Bom 955 
(960) So also where under a registered usufructuary mortgage the 
mortgagor failed to secure the mortgagee m possession whereupon the 
latter brought a suit for refund of the mortgage monc) it was held that 
the mortgagors liability to give possession to tho usufructuary mortgag'C 
or in default to repa) the mortgage money was a liability imposed by 
section 68 of the Transfer of Property Act and tic suit must be regarded 
os one for breach of contract in writing registered governed bj \rtic1e 
il^—Uiiichatian v Ifitiitd st Mad 242 (In tiese cases the rulings 
m/fami'iniv Jlanumai i9Cal 1.3 P C and Snieota v /f6a;i iiBom 
475 were distinguished on the ground that the Pnvy Council case referred 
to a sale deed executed I nor to tie passing* f the T P Act andthcBimba) 
case was dcci led before tic T P \ct was extended to that proMiicc) 

A /iirbori 1 I cre a rcgiatercd deed of sale contained an express eoi 
to the cflcct tl at m tlic event ol a claim being advanced I > a covharer or 
in the event of the purchaser losing any part of the property in any other 
way he would be entitled to a refund of the consideration and to damages 
and the purchaser faiUng to get possession of part of the property purchased 
sued for refund of a proportionate part of the consideration money and 
for damages htid that tho suit was govxrncd by Article 116 and not by 
Article 97 — Muf AHiiarr v Chaltar Stngh 30 All 40. Ratt Jaggf v 
haidahar 30 Ml 403 (rootnofe) ‘^oalso is a Case of \c!tsc—llt>ntnJjr 
of 1 iriu) agra n v Dthata 25 Mad 87 (5 7] 

V obtainc J poiseasion of a certain revenue paying properly un ler an 
order jassetl in mutation proceedings an I whilst in possession toMecled 
rents from the tenants an 1 jaid tie revenue due in respect of the pro- 
perty But the or l"-r in favasur of \ was subsequently set asi le an I 1 0 
loil to rchn jush jossession and rcfu-i 1 to tic tenants tfe rents collected 
Thereujvm he Irought a suit to recover the revenue Ic had pail duing 
the ptnod of I IS 1"> sei^ion //rW tl at tie suit was governed by \rticlc 
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61 and not b^ \rtidp Tic consideration for pajTncnt of revenue 
could not lx the rcabsition of rents from the tenants the reveni e was 
paid Ixeau'e the ptiperta iras liable for revenue and demand was made 
for It It was pavab'e b\ the person in fK»scs$ion whether he had collected 
rents or not and tf e refund of rents cannot be said to be a failure of the 
consideration Nor can it he said that the fact that he was in possession 
was a considerahon for the payment of revenue — Alayar v B161 Kunwar, 

All 61 161 63) 

437 0 »her sjits — The pre emptor obtained a decree for pre cmption 
allownn? him to purchase the propertj at Rs. 1595 He paid the money 
to the vendor out of Court But on appeal the amount was raised to 
Rs 1994 and as the amount was not paid within the specified time the 
decree for pre-emption tecamc void A suet brought bv the pre-emptor 
against the vendor for the refund of the amount of Rs 1593 fell 
under this Article or Art i'»o and not under Art 62 -^Kojt v Ishar 8 
All *73 

The plainbS sued for sale of a mortgaged property on foot of a registered 
mortgage The property however being a cultivatory holding and 
thus not being liable to sate the plaintiff in his replication desired a money 
decree There was a further plea of the plaintiff that the defendant had 
fra duleatly represented the property to be al enable property but no 
frau I was found to have been proved //c/i that the suit did not fall 
under Article 97 because there was no evisting consideration whatever 
from the very inception of the mortgage the property in suit being not 
alienable The suit fell under Art iiO — TAawwaii v J 3 atc/ian<l 9O L J 
171 67 Ind Cas 393 A I R 1922 Oudh 113 

A usufructuary mortgagee assigned the mortgage to another person 
by an unregistered instrument for a consideration duly paid and put him 
in possession Sometime after the mortgagor sued both the assignor 
(mortgagee! and the assignee for redemption and the Court passed a 
decree for redemption but refused to recogm^e the title of the assignee 
on account of the deed of assignment being unregistered Thereupon 
the mortgagor redeemed the property by paying the money to the mort 
gagee (assignor) and got back possession The assignee who bad to give 
up possession then brought the present suit to recover from the assignor 
the consideration for the assignment ffetd that the suit fell under this 
Article and time ran when the assignor received the mortgage money 
from the mortgagor The suit also fell under Art 62 in as much as the 
assignor by receiving the mortgage-money in fraud of the assignee had 
received it for the latter s use — Snramulu v CAenna 35 Jfad 396 * 

Where the defendant borrowed money from the plaintiff on an un 
registered mortgage and put him la possession but subsequently taking 
advantage of the non registraticm of the mortgage-deed put him out of 
possession it was held that a suitjly the plaintiff for the amount duewoul 
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be goveroea by this Article and tune ran from the date of dispossession 
— CkhuhAA V Chandu, 183 P. H i8SS 

WTiere goods already paid for are after^sards found to be short deh- 
rcred. a suit to recover the amount overpaid r-iU be governed by this 
Article, the date of the failure of consideration being the date of deli\cr)’ 
— Altil V Lyon, Cal 437 

A suit by an auction purchaser against the decree-holder under sec 
315 C P Code, i83a (O at, r 93 of the Code of 1908) to recover purchase- 
money on the ground that the Judgment debtor had no saleable interest 
in the property sold is gos’cmed by Article 62, and not by this Article 
Since the jodgment-debtor had no title to the property that was sold as 
his property, there was no tonstdertUton at all for the purchase-money 
that was paid and the suit fell not under Article 97 but under Article 62 
— Ham Kumar v Pam Gour, 37 Cal. 67 (70) The Madras High Court 
was of opinion that a suit under sec 315C P Code by the auction purchaser 
for refund of purchase-money on the ground that the judgment-debtor 
had no saleable interest, was held to be governed by Article 220, no spedaJ 
period of limitation being fixed for such suit by any other Article— 

V /mamsaAift, 16 Mad 3«l (363) In a recent case the Calcutta High Court 
has pointed out that the wording of O 21 r 93 C P. Code of 1908 is differ- 
ent from the wording of sec 315 of the C P Code of 1882, and that the 
remedy of an auction purchaser under O 21 r 93 to recover his purchase- 
money on the ground that the judgment-debtor had no saleable interest 
is not by aruif, but by an appltcalton under Article )8i (whereas his remedy 
under the Code of 1882 u as often by a suit or bj an application) — .Ifatar 
Ah v Sarfiiddin, 30 Cal 115 (122) 

But where upon the sale bang set aside at the instance of the judgment- 
debtor under sec 311 C P Code (18S2) a suit is brought by the auction 
purchaser for recovery of a sum of money not from thi dtcrte^holder but from 
a third person who had, after the sale and the deposit of the money in 
Court, attached that sum in execution of his decree against the jodgment- 
debtorr as representing the surplus sale proceeds belonging to the original 
judgment-debtor after satisfaction of the decree obtained .against the 
debtor by the decree holder, the suit is governed by Article 120 ; neither 
Art 62 nor Art 97 applied to the case, because those Articles contemplate 
a suit lietween the contraeling parties to the sale which afterwards prosts 
Infructuous ; but In the present case, the suit by the auction purchav-r 
against a third party cannot be regarded as a suit between the contrj.tiig 
pa»/irt to the sale — Amrita Lot v J^endra. 40 Oil 187(191) 

A suit bv the auction-purchaser for refund of money paid for ItnJ 
purchased in a sale belli for arrears of rent under the iiadras Rent Rfcotery 
Act (VIII of 18C3), which was afterwards set aside. Is governed by thir 
Article— ripparoo v Ditiriel Board, tj M. L. J, 298 

A leinj indebted to B agreed to sell him certain property setting off 
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the debt against the purcha«e-inone>* No money was paid, and disputes 
ansing as to the other terms of the agreement a litigation followed in 
which the agreement was held to be unenforceable B then brought a 
suit against A for the debt, and A pleaded limitation It was held that 
the amount claimed bv E should no longer be regarded as the old debt , 
that the old debt had changed its character, having been the subject of 
an agreement by which it became the consideration for a proposed sale 
of land , and that the sale being declared unenforceable the present suit 
must be deemed as one to recover money paid on a consideration which 
has failed , and that limitation ran from the date of the dismissal of the 
former suit (by which the contract was declared unenforceable), that 
being the date of the failure of consideration — Bassn Kuar v BAum SingA, 
ir All 47 (P C) overruling Dhum Stngh v Ganga Ram, 8 All 214 See 
this case ated in Note joa under sec 9 

438. Partial failure of consideration — A case of parha I failure of 
eoBSideration does not (all nnder this Article Thus, under a compromise 
which was incorporated in a decree of Court, the plaintiffs were to become 
the owners of certain parcels of property on payment of a sum of money 
to the defendant they paid this money but afterwards they were dispossess 
ed from part of the property The plaintiffs sued to recover the money 
they had paid for the property in suit alleging that the fmsting coDsidera* 
tion failed within the meaning of this Article Held that as the plaintiffs 
are still in possession of part of the property dealt with by the compromise 
they were not entitled to bnng a suit (or the entire consideration . the 
fact that they are in possession of some of the properties transferred goes 
to the root of their title to recover the purchase money on the ground of 
'allure of the existing consideration If part of a consideration is in the 
hands of the plaintiffs, it is sot a case of failure of consideration — Kartm 
Bux V Abdul Wahid. 27 O C 348. 11 O L J 323, i 0 W. N. 416, A. I. 
R, 1924 Oudh 377. But see the case of Venhalarama v FenAala, 24 Slad 
27 cited under Note 440, in which the suit was based on a partial failure 
of consideration, and yet this Article was applied , but it appears that 
virtually there was a total failure of coosideration in that case 

439. Fraud • — When fraud is alleged, the suit falls under Article 95 
Thus, where a person owed money to another, and assigned to him a debt 
which he alleged to be due to him from a third party, and the assignee’s 
suit against this last person was dismissed on the ground that no debt 
was due from turn, to the assignor, a subsequent suit by the assignee against 
the assignor for damages on the ground that the assignor had by decatful 
misrepresentation induced the assignee to take the assignment, is governed 
by Article 95 and not by Art 62 or 97— PMunayi/ v Raman Nair, 31 
Mad. 230 (233) 

440. Starting pomt of limitatioo ' — ^The date of failure of considei^ 
tion which is the starting point of limitation, most be determined 
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reference to the pirticular farts of each indivirlnal cw \\Tiere a less^ 
was evicteil by a person claiming a title sapenor to the lessor th"* cause 
of action for a suit by the lessee against the lessor to rccorer the amount 
of premimi paid for the lease aros' not from the date when the successful 
claimant obtained a decree against him for possession but from th* date 
when he was arfHaffy rtieled m CTecnboti of that decree—Stiftmt^ % 5 Aas^t 
toind Cas 4P6 (Cal 1 

In a suit bv an auction purchaser to recos'er purchase raon*> nnder 
sec 315 of the C P Code i8Se (O ■»! r ojofth** Cod'* of 190^ on tV 
ground that the judgm»nt-deblor had no title to th* property sol! th“ 
cause of action anses not on the date when the Court of first instance 
decides that the judgment-debtor had no saleabl* interest m the p'op'Tty 
but on tb<* date on which the aoction porchaser is aslualty disp9sset*td 
in pursuance of a deasion of the !Ii"h Conrt on nop*al fmm the decree 
of the first Court — C v Gangairn 22 Bom 783 (y^5) P 1*^ the 

Madras High Court is of opinion that the starting point of limitation is 
the date of the decree of the first Conrt declonn? the judgment-d'btor 
to haNos no saleable inlcrest in the property and not the date of the df«e* 
n! the appellate Court confirmin'* tie first Courts decree— Vi.futs*tir# 
V Kullaytl 16 1 U 383 AIR 1923 Mad 33 -o Ind Cas 45 Tl" 
Calcutta High Court holds that time runs from the dale when the sa’« Is 
set ast Jc on the ground of defect of title of the ju lgra'*nt-deb o an 1 not 
from the <late sshen the plamtifi actual1> lost possession— \ Ts » 
Pifo\ Sifgh 30 C M N 79 9t Ind Cos 768 AIR to 6 Cal foil' 
in- Jui.urn v Pnthi Ckand 46 Ca! 6*0 (P C) In tlis Pns; Council 
case a purchaser of a patni under' Reg \T1I of 1819 broD''ht his suit far 
recovery of purchase monej from the reminder as the sale of the pa ni 
hvl been set Vide on the suit of a darpatn dar The Julicial Comm 
I eld that the penod of 1 mltation ran from tl e date of the ile'Tre of the 
Court of f rst instance setting aslle the sale and not fren th" date 
of the appellate decree afTinnlng the frst Court s decree nor from the 
date when the purchaser lost prwsession 

\\T err a purchaser under a a'oidahle sale^eed from a quahfM owner 
is d sfx? sesscl in eaeculion of a decree obtained bs a person entitl'd 
to asrid tl e sale the jynod of 1 mitation for 1 suit l<* tb" purchaser 
for the ref am 0/ thr prror ftms not /«mr the date of the decree t at //po 
the date of actual disfiosscssion In execution of tie decree — Vrslara 
I artaf \ Ueimer 46 Mad 40 see also ifrf /fit v /luilarj u 

30 M L J 4t'> (45j) llarth!trsma^gala.)i Sttftfara \ hahtkil 45 
M 1- J 7J> 

M'hefe tl^ purchaser was d »po**""sed of the pmperty liv rrasen of 
df'ect of tl e iiil<- of tt e \-rn lor the peft'xl of I mltation for a imt hr the 
purchaser frr refuntl of consideration money ran from the dale when l‘'' 
pTHsessjon wasdiiturled ar^l Bot from the date of tie iaJc-<Ife>l--Si<*-J-”e 7 * 
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\ Rajagopala 38 Mad 887. ifeenatsk* v Knshna, 32 Ind Caa 176 J 
Ram Chander v TohfaX Bharii, 46 All 519 

The defendant and hi* son agreed to sell a certain house to the plaintill 
The defendant having failed to convey the property, the plaintiff sued for 
specific performance and obtained a decree in pursuance of which the 
price was paid and a convej'ance CTecuted But the plaintiff not having 
been given possession sued for possession it was then found that the 
sale did not bind the son’s interest id the property, and that though the 
plaintiff was cnbtled to possession of the father's share a division ought 
not to be effected, on the ground of inconvenience attending the division 
of the honse The plaintiff was awarded the value of the defendant’s 
share He now sued to recover the balance of the price paid, on the ground 
of failure of considerabon to the eictent of the son s share HtU that the 
failnre of considerabon must be talcen to have occurred when it was found 
in the suit for possession that the plainbff was not enbtled to recover the 
son’s share — Venkatarama v Vtnkalasuhratnayitan, 24 Mad 27 (31) 

Where in a suit for speadc performance of a contract to sell or for 
refund of the earnest money in the alternative, the Court finds the con* 
tract to be unenforceable, a decree wouk) be passed for refund of the money 
and the consideration must b« deemed to have failed from tbs data of 
the judgment pronounang the contract to be unenforceable, and the claim 
for refund is not therefore barred by hmita(ion->.f mtna £thi v Udtl, 
31 All 68 (P C ) (affirmingon appeal Uditv Minna', 25 All 618) Similar- 
ly, IV here a suit for specific perfonnance of a contract for sale of a certain 
property is dismissed, and the plaintiff afterwards brings a suit for recovery 
of the earnest money he had paid in pursuance of the contract for sale, 
the period of hmitabon for this suit begins to run from the date of the 
•udgnient dismissing the plaintiff s previous suit for specific performance 
— 'l/iiiini Dahl v Kunwar Kamta Singh 43 All 378 2r A L J 263 72 
Ind Cas 86 A I H 1923 All 321 

In September 190S defendant No i contracted with the plaintiff for 
a pnee to procure from defendant No 2 a reconveyance of certain pro 
perty to the plaintiff The property at that bine was already in the 
plaintiff s possession In November 1908 the defendant No 2 conveyed 
his property to V, who sued to recover its possession from the plainhff, 
and obtained a decree m July 1911 In January 1912 the plainbff sued 
to recover the consideration money from the defendant No i Jt was 
held that the suit was time barred, the cause of acbon arising m November 
1908 the moment there was a conveyance to V, although the plaintiff 
retained possession bll igti, that possession was merely on sufferance 
and by the grace of V — Gulab Ckand v Narayan, 41 Bom 31 

A, a purchaser from a jumor member of his share in joint iamlly pro- 
perties, attempted to tafce possession thereof, but was a pnor 

purchaser of those properbes_£rom the manager of the therj 
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instituted a smt for the recovery of the share purchased by him and ll e 
lifiRation was earned up to the IfiRh Court whose deasinn was sqsinst 
him Wthm three jeara of the date of the Judgment of the High Court 
but more than three jTais after tl e date on whlcli 1 e was resisted A Insti 
tuted a suit for the recos-ery of the sale price and of the costs incurred 
in the unsuccessful litigihon Ittld that the suit was not barred by 
limitation as the consideration for the sate failed on tl e date of the High 
Court s decision and the cause of action for the suit arose only on that 
date^-SorrolAama V CAinnoramf 43 Mad 507 

98 — ^To make good out Three Tlic date of the trustee s 

of the general estate >cars death, or if the loss 

of a deceased trustee has not then resulted 

the Io*^s occasioned by the date of the loss 

by a breach of trust 

44t General estate — ^The Joint family pronettj of the father and 
sons which posses b^ sun.is'orshjp to the sons on the desth ol the father 
does not form the Rcneral estate of the decessrtl trustee (father) within 
the meaning of this Article— ^uiramanxi V Cof’ala 33 Mid 308 

99 — ror contribution by Tlircc TJic date of the pa>Tnent 

a party who has paid years m cveess of the plain 

tlio whole or more than tiffs own share 

his share of the amount 
due under a joint dec- 
ree or by a sharer 
m a joint estate who 
has paid the whole 
or more than his share 
of the amount 0! rc 
venue due from him 
self and his co-sharers 

443 Change — The words the whole amount in the Act of 1877 
have been changed into the whole or more than his share of the amount 
la the Act of 1908 

Under the old Act this Article did not apply to a case where not the 
whole but only a part of the money due under a joint decree was realised 
from the plamtiB and therefore where adecree holder having a joint decree 
against the plaintiS and the defendant brought to sale the property of 
the plaintifi and received out of the sale proceeds a part of the decretal 
amount this Article did not apjdy to a suit for contnbution brought by 
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the plaintiff against the defendant and it was doubtful whether Art 61 
or 110 applied — Palfahhiramajiya v Romayya 20 Mad 23 

In /6» Hasan v Brtjbhukhan 26 All 407 also Stanley C J doubted 
whether this Article applied to a case where only a part of the money was 
realised from the plaintiff But this doubt has been removed by the change 
introduced into the present Article and a suit such as one mentioned above 
would now fall under it 

443 Payment whether creates a charge — In Kkub Lai v Pudma 
nand t$ Cal 54'’ it has been held that where a co sharer of a revenue 
paying estate paj^ the whole amount of the arrears of revenue in order 
to save the estate from sale he does not thereby acquire any chargs upon 
the shares of the other co sharers but u only entitled to contnbution 
consequently his suit falls under Article qg and not under Article 132 
See also Uptndra v Ginndra 25 Cal $65 (569) Ktnoc Ram v Mutaffar 
14 Cal fSog F B (overruling Enayet Hussatn v Muddunmoonee 14 
BLR 133) Knsto Mohmt v Kalt Prosanna 8 Cal 402 Shtvrao v 
Pundltck 2d Com 437 This view is based on the following observations 
of Cotton L J Fakht y SeotUsk tmpenal Assurance Co (16S6) 34 Ch 
D 234 (at p 241) A man by malaog a payment in respect of property 
belonging to another if he does so without request is not entitled to any 
t en or charge on that property for such payment In the same case 
Dower L J observed The general pnnaple is beyond all question that 
work and labour done or money expanded by one man to preserve or bene 
fit the property of another do not accord ng to English law create any hen 
upon the property saved or benefited In another Enghsh case also it 
has been held that the nght to contnbution is a personal nght and this 
remedy is a pereonal remedy and there is no hen in respect of which 
the contnbution anses — Per Fry J in Leshi v French (1883) 23 
Ch D 552 (364) 

But a contrary view has been taken m another set of cases Thus 
tn Achuly Hars ii Bom 313 Ram Dally Horakh 6 Cal 549 Seshagin 
V Pichu irMad 432 Rajah of Vuianagram y Rajah Selnicherla 26 Mad 
686 (F B) Alayakammal v Ssrlrbarayya 28 Mad 493 (494) a payment 
of revenue by one of the co-sharers has been held to create a charge in his 
favour so as to entitle him to take advantage of Article 132 

The way in which the two hues of decision may be reconciled is that if 
a money decree i3 sought then three yearn is the penod of limitation but 
if the over payment is a charge on the land and it is sought to recover 
it out of th« land then the case falls under Article 132 — Starbng 3th 
Edn pp 298 299 

444 Voluntary and mroluntary payment — In cases in which the nght 
to contnbution exists under the law it b immatenal whether th 
party seeking contnbution paid the money voluntarily or involuntarily t 
whether he made the^payment of his own will and thus averted a 



388 


Tim INDUS LlitlTATIOV ACT 


[Art 99 


procw against hli property or whetter the amount was realised b> scliure 
and safe of his property— of I taanagram v J?a/a Sttruchtrla 26 Sfad 
686 at p 603 (F B ) In an earl er case the Calcutta High Court was of 
opinion that money realised by the sale of plaintiff s property was not money 
fa\d wUhm the meaning of Arts 61 and 09 — /artW v Doml x8 C W N 
4B0 But in 1 recent case it has ailopted the more liberal view and l:dJ 
down that It docs not matter whether the money In respect of which the 
nght of contribution arises w'as actually 1 anded o\‘cr by the party seeWng 
contnbuUon or was realiseil from him ha coercive process by the creditor 
as for instance b^ execution of a decree In either case the right of contn 
bution anscs from the fact that one of the co-debtots has paid in excess 
of his share and the joint haUlit) of alt of them has been discharged— 
Cob Nath V Ckandra AalA s6 C W K 340 57 Ind Cas 884 

It seems that the words or more than Ws share would Imply lovolun 
tary payments A person who would voluntarily pay would pay the ahoii 
and not anything less 

445 Starting point of limtation — .Where the payment fs «Jtt« 
tanly made under a decree Umitation runs from ll e date when the excess 
money was actually paid to the decree holder— 7 ?arfAs v 

3 C L It 480 

Where the payment is imoluntary (< t where monej is real sed bv 
attachment and sale) l mitation rims from the lime the ju Igmcnt cred tot 
took the money out of tl e Court an I not from the date when the money 
was reatiscd by execution sale— robuMifunayya v /fntnayya 30 'tad 
33 Fuekofitddtin v IfoAtwa 4 Cal 519 

446 Suits under this Art cfe —Where by an agreement of partnership 
every partner was at libcrt) to borrow money on his own credit and to pay 
the money into Ibe f rm for carrying on the business and where a partner 
borrowed money on his individual credit for the benefit of the business 
and afterwards tbe money was realised from him under a decree by the 
creditor a suit by the partner for contribution against the other partners 
was maintainable and would be governed by this Article — Durga 
sonwa V ffagAimafA 26 Cal 254 (357) 

A mortgagee was directed to pay oO n pnor mortgage out of the consi 
derabon for his own mortgage Default having been made in payonent 
the pnor mortgagee sued both the mortgagor and the subsequent mort 
gagee and obtained a joint decree The mortgagor paid ofi the decree and 
sued to recover the amount from the subseqi cut mortgagee Held that the 
suit was governed by Article 99 and not by Article 61 or xx6 and the 
period of limitation ran from the date when the decree was satisfied by 
mortgagor — LaAAi v Afuraf Tiawf* 2* A L J 737 AIR X924 All 
B43 83 ind Cas 875 

447 Suits not under this Artide — Where f««f and not revenue 
Is p^d by one of the co^sharers m respect of the entire holding a suitfot 
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contnbuhoa is governed by Art 61 (and not by this Article)— 5 war«amijyi 
V Han Das, 6 C W N 903 (904) Bnt in Thantkoihella v Shudachella, 
15 Mad 25$, this Article was apphed to such a suit. No reason is stated 
and the judgment is a very short one Probably the learned Judge 
oTOrlooked the fact that the word revenue’ and not 'rent' is used in the 
Article Aloreover the rent was not paid in pursuance of a decree for rent, so 
as to make the earlier part of this Article apphcabic. The judgment is 
therefore incorrect 

^Vhen a person other than a co sharer (e g a lessee) pays oS the revenue 
to save his interest in the estate, a suit by him to recover the money cannot 
be said to be a suit for ‘contnbubon , he is entitled to a charge on the 
property and therefore Article 132 will govern his suit— Raw Dull v. 
Horahh, 6 Cal 349 

Where the owner of two villages sold under a decree obtained upon a 
mortgage which included other villages claims contribution proportionately 
against the owners of those other villages (who were not however made 
parties in the mortgage suit), that Article 99 cannot apply as this is 
not a case where a person has paid money under a )oint<decree The 
plaintiA u entitled to a charge on the other properbes and the suit is 
governed by Arbcle 133— f&n Husatn v Ramdai, 12 All ito See also 
Bhagwan Das v Karam Husain, 33 AH. 70S (F. B ) 

100. — By a co trustee to Three When the right to contri* 
enforce against the years button accrues, 

estate of a deceased 

trustee a claim for con- . , 

tribution 

4j8 Limitation does not run against a trustee claiming contnbubon 
against a co-trustee in rcapccc of a liability incurred by loss occasioned to 
the trust-estate by the joint default of the trustees, unbl the claim of the 
cestui que trust has been established against one of them— Ro&inson v. Hjr- 
kilt, [1896] 2 Ch 415. 


loi. — For a 

seaman’s 

Three 

The end of the voyage 

wages 


years. 

during which the 
Wages are earned. 

102 — For wages not 

Three 

When the wages accrue 

otherwise 

expressly 

years. 

due. 


provided for by this 
Schedule. 

449. The plaintifis. who were hereditary temple servants paid 
monthly wages, being suspended from their offices by the trustees, ' 
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process against hjs property or whether the omonnt was realised by scirnre 
and sale of his property— -/fa/a e/ 1 ttfantt/’ram v Raja Setruehefta s6 Vad 
686 at p 693 (r D ) In an earl cr case the Calcutta High Court was ol 
opinion that monej real sed bj the sale of plaintiff s property was not none} 
faid within the meanlnR of Arts 61 and (n — Janli v Domi 18 C \V h 
480 But in a recent case it has aflopfctl the more liberal view and laid 
down that it does not matter whether the monej In respect of which the 
right of contribution anses was actually handed oarr b> the party seeVlng 
contribution or was realised from him ba coercive process by the creditor 
as for instance bj execution of a decree In either case the right of contri 
bution arises from the fact that one of the co-debtors lias paid In excess 
of his share and the Joint liability of all of them lias been discharged—* 
CotihatXv Chandra Rath 26 C \\ N 3^0 37 Ind Cas 83^ 

It seems that the words or more than his share would Imply iovoluu 
tary payments A person who would voluntarily pay would pay the tc\o!i 
and not anything less 

.445 Starting point of limitation — Uhere the payment Is solea 
tanly made under a decree limitation runs from the date when the excess 
money was actually paid to the decree holder— /fadla \ Rupekunder 


3 C L R 480 

AVhere the pij-ment is ln\*oIun»ar> (i e where mone> is real «d by 
attachment and site) limitation runs from the time tl e Ju Igmcnt«cred tor 
took the money out of (he Court an I not from tl e dale when tiemone} 
was realised by execution sale— /’jf/aM/ranfayya v Ramayya so Mai 
aj, Fuehoruddetn v IfoAima 4 Cal 320 

446 Suits under this Article — here by an agreement ol partnenhip 

every partner was at liberty to borrow money on his own credit and to par 
the money into the firm for carrying on the business and where a partner 
borrowed money on his individual credit for the benefit of the business 
and afterwards the money was real sed from him under a decree by the 
creditor a suit by the partner for contribution against the other partners 
was maintainable and would be governed by this Article — Durga JVe- 
sonna v Raghunath 26 Cal 334 (237) 

A mortgagee was directed to paj off a pnor mortgage out of the const 
deration for his own mortgage Default having been made In paiunent 


the prior mortgagee sued both the mortgagor and the subsequent mort 
gagee and obtained a joint decree The mortgagor paid off the decree and 
sued to recover the amount from the subsequent mortgagee Held that the 
suit was governed by Article 99 and not by Article 6r or 116 and the 
penod of limitation ran from the date when the decree was satisfied by the 
mortgagor — Lahhi v Mural Ttwan *2 A L J 737 AIR 19*4 


843 83 Ind Cas 875 


447 Suits not under this Article —Where rent and not revenue 
is paid by one of the co sharers m respect of the entire bolding a suitfof 
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coatnbahon is governed by Art 61 (and not by this Article ) — Swarnamoyl 
V Han Das 6 C \V N 903 (904) But in Thantkachella v Shudachella 
IS Mad 358 this Article was applied to such a suit No reason is stated 
and the judgment is a very short one Probably the learned Judge 
overlooked the fact that the word revenue and not rent is used in the 
Article Moreover the rent was not paid in pursuance of a decree for rent, so 
as to make the earlier part of Ibis Article applicable The judgment is 
therefore incorrect 

When a person olier Han a eo sharer (e g a lessee) pays oS the revenue 
to save his interest in the estate a suit by him to recover the money cannot 
be said to be a suit for contnbution he is entitled to a charge on the 
property and therefore Article 132 will govern bis suit — Ram Daft v 
Horakh 6 Cal 349 

^Vhere the owner of two villages sold under a decree obtained upon a 
mortgage which included other villages claims contnbution proportionately 
against the owners o£ those other villages (who were not however made 
parties in the mortgage suit) that Article 99 cannot apply as this is 
not a case where a person has paid money under a jomt-decree The 
plaintiff IS entitled to a charge on the other propetbes and the suit Is 
governed by Article 133— /hM Kuram V RamiM 12 All no See also 
Bhagwan Das v Karam Husaxtt 33 All 708 {F B ) 

100— By a co trustee to Three When the right to contri* 

enforce against the years button accrues 

estate of a deceased 

trustee a claim for con 
tnbution 

4|8 Limitation does not run aganst a trustee claiming contnbubon 
against a co trustee in respect o( a liability incurred by loss occasioned to 
the trust-estate by the joint default of the trustees unbl the claim of the 
cesiu% que trust has been established against one of them— ffo&inson v Har- 
Am [1896) 2 Ch 415 

101 — For a seamans Three The end of the voyage 

wages years dunng which the 

Wages are earned 

102— For wages not Three When the wages accrue 

otherwise expressly years due 

provided for by this 
Schedule 

449 The plambffs who were hereditary temple servants paid In 

montlily wages being suspended from their oSices by the trustees brought 
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a ST^t qa«stionins the legality ot tho tuspeasion against the trustees and 
also against the persons who discharged their duties dunng their sospensios 
for pay for the penod of suspension for the value of perquisites payable 
from the temple as well as from other sources dnnng sneh penod and for 
damages for mental distress loss of dignity etc It was held that as regards 
the pay and perquisites payable by tho temple tho suit was governed by 
Art loi and not by Art 4 7 or 101 that as reganli the perqn sites which 
were received from third persons they were not wages and Art 102 would 
not apply but Art 36 and as regards the claim against the persona who 
received the ptaintiHs* pay and perqu sites during the penod of suspenaton 
tho suit might fall under Article Ot—Daradwaja v Aruniuhsta 41 Mad 
5*3 (53') 45 Ind Cas 414 

For the meaning of wages ' see Notes under Article 7 
A suit by the c/Karia of a temple for rccoa'cry of certain dues which they 
claim to be payable to them as temunerabon m respect of their services 
in conneebon with the temple docs not fall under this Article because the 
dwjns are oot paid regular rcco/iing arjf/s but are entitled to certain 
specific payments as emoluments attached to their hereditary office The 
suit falls under Article tao— Sn Sn DatdyanaUt Jlu v Har Vail 5 Pat 
349 7P L.T 465 94 Ind Cas 626 AIR 19*^ Pat 305 

A wet nurse is not a domesbc servant under Arbcle 7 a suit by her 
to recover her wages falls under Arbcle toa^AfoAaii LaX v Jumtral lo 
A L J 393 *7 Ind Cas 658 

\ bisardar m Oudh is not a domestic servant and a smt by a bisitdar 
for wages falls under Article 103 and sot under Arbcle j-^han Ram v 
Uma Dalta 36 O C 327 10 O L J 348 

A suit for wages by a welghman in a shop is governed by this Article 
and not by Article 7 — Afubuddiv Dhagwan 48 All 264 | see this case ated 
in Note 265 under Art 7 

103 — ^By a Muhammadan Tliree \\Tien the dower is de 
for exigible dower years manded and refused or 

{inuajjat) (where during the con 

Unuance of the mar- 
riage no such demand 
has been made) when 
the marriage is dis 
solved by death or 
divorce 

450 Where a wife demanded only a portion of her prompt dower 
from her husband during his bfetime luaitabon as to her claim to the 
remainder will count from the date of her husband s death and not froth 
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the date of her former demand — Begoo Jaun v Cathee Beebee 6 \V R. 
Civ Ref 19 

Prompt or exigible doner may be considered as a debt always doe 
and demandable and certainly payable upon demand and therefore 
npon a efrar and unambiguous demand and refusal a cause of action would 
accrue and the Statute would begin to run An apphcation by a Maho 
medan lady for leave to sue her husband tit forma fauperts for her dower 
which was r^ected was not held to constitute a demand for prompt dower 
suffiaent to set the period of Imutation runniD^~/fAajooroontssi* v Ryee 
soonntssa 24 \V R 163 (PC) 

A smt by the heirs of the deceased wife against the husband for prompt 
as well as deferred dower is not a smt for recovery of the goods of the 
deceased in the hands of the defendant but a smt under Articles 103 and 
104 It IS a smt based on a contract which the heirs of the wife are entitled 
to enforce — AstatuUa v Dams Mohamed 50 Cal 253 (256 257) 36 C L 
J 379 7® Cas i6g AIR I923 132 Md Motaharai v Md 

Aumaidtn jy C W N 210 37 C L. J io8 A T R 1923 Cal 507 

If the deed of dower be registered Article Ii6 would apply— Asia/uWa 
V Danis Muhammad (supra) Md Motaharai v Md Atmaddm (supra) 

104 —By a JIuhammadan Three When the mamage is dis 
for deferred do«er years solved by death or 
{mu wajjal) divorce 

451 A amt by the heirs of the wife for deferred do ver falls under this 
Article — AstatuUa v Dams Muhamnad 30 Cal 233 (257) Mahomad 
IshagY AhramaiHag 12C W N 84 6C L J 358 Mtr Mahar v Amant 
2 D L R 306 Where a Muhammadan widow rema ns In possession of 
her husband s property lO lieu of her dower but is afterwards disposse^ed 
by the other heirs of her husband and then d es and a suit is brought by 
her heirs to recover the balance of thedower debt due to her out of the assets 
in the hands of the heirs of her husband the smt is not governed by Article 
104 — Hamibullah v Najjo 33 All 568 (570) 8 A L J 378 10 Ind Cas 
282 


105 — ^By a mortgagor Three 

When the mortgagor re 

after the mortgage has years 

enters on the mort- 

been satisfied to re 

gaged property 

cover surplus collec- 


tions received by the 


mortgagee. 



452 Where a mortgagee takes possession of the mortgaged property 
as a seconty for his debt he has no nght to be in possession of the estate 
after he has paid himself what ts due to him out of the property If 
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iioldi the property subieqaeot to Us havtag been paid, the mortgasor 
would be entitled to possession and surplus profits together with interest 
thereon The licsitatioa applicable to a suit for recover of such profits 
with interest thereon is that provided by this Article — Hassan v. 
Jagwania, 33 Ind Cas 729 (Oudh) 

A usufructuary mortgage contained a sfipifJation that (he mortgagee 
should deduct the interest from the collections and pay over the balance 
annually to the mortgagors, the property being redeemable on payment 
ot the pnnapal money on the expiry of seven years After redemption 
of the mortgage without the intervention of the Court, a suit was brought 
by the mortgagor for the recovery of the balance oi collections which 
remained in the hands of the mortgagee after deducting the interest for the 
years dunng which the collections had been made The defendant pleaded 
that the suit was governed by Article 109, and that the cause of action 
arose each year (or the profits of that year, and that the suit was time barred 
Held that Art 109 did not apply because could not be said tliat the pro 
fits were WM«g/u.'/y received by tho defendants, when the deed expressly 
gave them power to realise the profits, though they were no doubt rrijuired 
to pay over the profits to the plaintiff The siut fell under the purview of 
Article toy and having been brought within three years from the date oi 
restoration to possession, was within bme Tho use of the word 'annually' 
tn the deed did not make the cause of action accrue year by year, the 
ordinary principle regulating the rights of the mortgagee u that when he 
IS tn possession oi tho property be must account to the mortgagor for all 
sums realised in excess of tho amount to which he was entitled, and it is at 
the time of redemption that accounts are made up and settled between the 
parties—DiAram^il v Raj RagSubar, 20 O C 35, 38 lad Cos 610 
Art 105 should not bo construed so as to conflict with the provisioni 
ol sec 43 C P Code (iSSl), and must be deemed to refer to cases where 
the morlgasor has got possession of the mortgaged property otherwtu 
than by a stitl/or redimpiton , for where a mortgagor brings a suit for re» 
dempbon, he is bound to claim an account for any surplus received by the 
mortgagee alter discharge of the mortgage debt and if he omits to make 
such claim in that suit, he cannot maintain a second suit for recovery 
of the surplus collections, section 43 C P Code being a bar to such a suit— 
RatH din V Dhup, 30 All 235 (128, 230) The ruling in 30 AU *25 
been followed by the Calcutta High Court in Fratanna v Nth'ttbar, 2S 
C W. N 123 The Bombay High Court Ukewuo holds that a redemp- 
tion suit has for its purpose the complete adynstment of the rights of the 
parties, and therefore if a mortgagee at first brings a suit for redemption but 
in that suit does not claim to recover the surplus profits, a subsequent suit 
for recovery of the surplus coliectioiu is barred by res judtcala, because 
the claim IS one which ought to have been deeded in the suit for redemp- 
tion— PtHayaA V. Daltairaya, sfi Bom 66x ( 663 ). 



Art io6l 


THE tNDlAN LtMlTATION ACT 


393 


But where the mortgagor bnngs a smt for redemption mthout claiming 
for the sorplos collections and gets a decree he can afterwards bnng a suit 
contemplated b> this Article by peruitstton of the Court obtained under 
section ^3 C P C. 18S2 (O II r a of the Code of 1908) Although when 
a redemption smt is brought the claim for surplus collections should be 
made along with the claim for redemption still »/ perwtssion be oblatned 
under sec 43 C P Code to bnng a subsequent smt for the recovery of the 
surplus collections there is no conflict between the provisions of this Arti 
cleand those of sec 43 C P Codo~Muhammad Fayat v Kallu Singh 
33 All 244 (247) 8 Ind Cas 689 7A L J 1201 (distinguishing Ram 
din V Bhup StHgh 30 All 225) 

A suit bj a mortgagor against a mortgagee brought after redemption 
of the mortgage for compensation for toss caused by the latter having 
cut doun trees standing on the mortgaged property dunng the subsistence 
of his possession is governed by this Article and not by Article 109 and the 
penod of hmitation runs from the* time when the mortgagor re-enters on 
the propcrt> — RamSukkv IndarKutaiar 60 L J 53 50 Ind Cas 132 
Where in a suit lor redemption of a usufructuary mortgage the mort* 
gagor atleges that il accounts ivere taken a large sum would he found due 
from the mortgagee and the mortgagor accordingly prays that an account 
may be taken and a decree may be passed for the amount which may be 
fonnd due to him after adjustment of accounts held that since the claim 
ior recovery of the surplus profits received by the mortgagee u a rehef 
which IS a part of the suit for redemption itself Article 105 does not apply, 
and it the suit for redemption 1$ brought mthin the period of limitation 
prescribed by Article 148 the claim for surplus profits is not barred—- 
Prdi<iRfl<i V Xtlambar 26 C W N 123 64 Ind Cas 73 A I B 192* 
CaL i8g 

A subsequent suit for recovery of surplus profits is maintainable where 
the profits have b-en received by the mortgagee after the mortgagor has 
deposited the redemption money in Court But such a suit is not asuit 
for surplus collections received by the mortgagee because the collections 
were made by a person who had ceased to be a mortgagee — SaAan Dutia 
V Sheikh Ainuddy 14 C W N 1001 (1003) 

106 — For an account and Three The date of the dissolu- 

a share of the profits years tion 

of a dissolved partner- 
ship 

453 Dissolved partnership — This Article apphes to suits brought 
after the dissolution of partnership So long as a partnership ’ 
subsisting a suit for share and aecounls is not maintainable 
suit for partnership only may be allowed under 
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cumstaocw, where cqmty reqmrca such a course— -A'«ia v Gopx, 9 Atl 
120 (i2t) . aud tosuch asmt Art t2o and not Art 106. applies — Gokul v, 
SottmwftAi, Z5 C L J 204 

A suit wMch is m terms one for dissolution of a continuing partnership, 
and stated in the plomt to be so is gutemed by Art 120, and not by this 
Article, cicn though the parties treated the suit as one for accounts of 
a dissolved partnership— Nftrajanatttnwis s Gaiigaif^ara 37 M L 3 
353 48 Ind t,as 80 llaraniohan v SuJarsfian 23 C W N 847 

A suit for a declaration tliat a pvtnerstup existed betneen certain 
persons prajing that if tho partnership still existed it might be dissolved, 
and that if it had been dissolted (be date of the dissolution may be fixed, 
and tliat in either case a bqindator may bo appointed to take an account, 
and, alter realising assets and discharging obligation, to pay to the plainiifl 
his share of the balanco. Is a suit for dissolution of partnership governed 
by Art t20, and not b) this Article — Harrison v Delhi and London Banh, 
4 All 437 USl) 

A suit for division of immoveable property wluclv formed part of the 
partnership assets, after the dissolution of partnership is governed by 
this Article— GoiqrdAqn v Ganeshi, it Ind Cas 288 (All) 

A suit was brought in 1900 for account aol share in a property ac 
quired by the platnuS and the defendant as undivided brothers in a eoa- 
tract busmens earned on by them by an implied agreement of partnership 
till t894. continued by the defendant alone till the date of suit 

Held that tho suit fell under tlus Article and being brought more than 
three jears alter the agreement came to an end m 1894, was barred— 
StidaTSanum v WarojutiMdu 25 Mad ^49 

Mherc the manager of a joint Ifindu family enters into a partnership 
for the family benefit with a person who is a stringer to the family tho 
partnership Is dissolved on the death of the manager, m the absence of any 
agreement with the surviviag members of the family, and the fact that 
some of the goods which were purchased dunng the subsistence of the part* 
nership were sold after the dissolution, with the consent of one of the 
suiving members of the family, is not on indication that the partnership 
continued The goods bad to be sold and converted into cash after the 
dissolution as there was no necessity of keeping them , they merely 
represented the assets of the partnership — Rambhait v Prayag Das, zo 
N L R 49/8 Ind Cas 198, AIK 1924 Nog 263, Sokkandha v 
Sokhandha, 28 Mad 344 

Where, after a partnership has been dissolved by death of one partner, 
the surviving partners contumo to carry on^the business, as if no such 
dissolution has taken place, the statute of limitation is no bar to the taking 
of accounts of the new partnership by going into the accounts of the old 
partnership which have been earned on into the new partnership without 
interiuption or settlement, and consequently a sist for an account and a 
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share of the profits (of the old as well as the new partnership) brought 
within three years of the dissolution of the new partnership is in time, and 
IS not barred by this Article by reason of the lapse of more than three years 
from the date of dissolution o' tie old partnership — -Maharaj Ktsheti v 
Hargobini, loi P R 1914, 27 Ini Cas 69 Ahiitsa Btbt v Abdul Kadsr, 
25 Mad 26 (31) . WareAauiv Jugu* Ktskjre, 6 i lad Cas 722 (Lah) Abdul 
Jaffarv VenuGopal 46 M L J 303 80 Ind Cas 378, AIR 1924 
Mad 708 It should be noted that the above rules will apply only if the 
suit IS brought by a person nho iras a member of both the new and 
the old partnerships, or by a person who is a member of the new partnership 
only , if the suit is brought by a person who was a partner of the old part, 
nership business only and ttot a member 0/ ike new partnershxp, and the suit 
is brought for the accounts of the old partnership and is instituted more than 
three years after the dissolnbon of the old partnership, though within 
three years from the dissolubon of the new, the suit is barred— .4 bduf 
Jaffar v Venugopal, (supra) 

This Arbcla applies to a suit for an account and a share of the profits, 
that is, for an unaietrleiined share of the profits of a dissolved partnemhip. 
But where after the dissolubon of a partnership, accounts were taken 
and scrutuured between the partners and as a result of the serubsy tbs 
defendant admitted in wnhng in the plaintiS s bah* a debit balance of Its 
4000 due from the defendant to the plaintifi, held that a suit for the amount 
did cot fall nnder Arbcle 106 but was a suit on an account stated under 
Article 6 ^—Nand Lai v Parlap. 3 Lah 328 

Preiumption ej dusoluUon —Where it is proved that since the establish* 
ment of the business in i863 down to 1891. annual accounts were regularly 
rendered between the coutendiog parties, and that these accounts eabrely 
ceased in 1891 in which year a final account was made out showing a com* 
plete division of the partnership shares, it was held that the presumpbon 
was in favour of dissolution in the year 1891— /ospooiiy v Pulavarli, 36 
Mad 183 (P C). 23M L J 128,17 c W N 1006 19 Ind Cas 513 

454 Suit by heir of a deceased partner —When a member of the 
partnership dies, there u a dissolubon of the firm, and a smt by the heir of 
the deceased partner against the surviving partners for an account and 
for the share of the deceased in the partnership assets, comes under this 
Arbcle — Jallt v BaHU/an Lai. 4 Lab 330 (P. C ) , Mohtt v liafttarain, 
g C. W, N. 537 , i^iAuf Dest v Ktsh(?re Chand, 97 P R 2910, 8 Ind Cas 
999 , Rambkau v Prayag Das, zo N L R 49 , Sokkhandka v Soikandka, 
28 Mad. 344. 

Two Muhammadan brothers S and M earned on a business jointly 
and the property A was purchased out of the money acquired in the joint 
business, m the name of M S died x8 years befor this smt On the deaP^ 
of S, bis two sons earned on vonons business with if and one K and 
property B was purchased out of the oamings of these businesses t 
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wore than thfco years before swt The hein of S now brought this 
suit against M for their share of the properties purchased out of the earnings 
of the several businesses and for their share of the monies collected therein 
It was held that the suit to recover the share of the propert\ A was barred 
under this Article about 15 ^cars ago “xtid the claim for a share In property 
13 was also barred being brought more than three yxars after the death 
of K //e/d also that Vrt 117 di 1 not apply because m Muhamwalan Law 
there is no such thing as joint family property EsenitArt i-'jwereto 
apply in respect of propertyA the suit is al«o barred — Uohte(ten v SyeJ 
U«r Sah ' 3S Mad leoo jj Ind Can loor 

455 Suit by servant pirri’f —A siit by a servant remuaerated 
by a share of the profits of the busmens for an account is governed by 
this Article and not by Art t-m—Kalniat v Dra ipvit ai C W N 104 
43 Ini Cas 8^3 The facts of this case have been fully dted m Note 15 
under section aa 

456 Assets realised after dissolution — >It was held by the Bombay 

and Madras High Courts that where after the dissolubon of a partnership 
a partner has realised some assets a suit by the other partner (or hii repre 
sentative) ior recovery ol h s share m those assets is governed by Article 
6a and would bo maintainabl'' tl brought wiUim 3 >-csrs of the date of the 
realisation though a suit (or a general xcount in respect of the partner 
ship business mai be theri barred under this Article— lfeni'a»;> v Rutotnjt 
6 Bom 628 v Sohhaniha a 8 Mad 344 /Iir*/ Comae v Go 

kuliai ao Com 15 But this view has not been accepted by th* Punjab 
Chief Court m AtAof Orvt v Kiikott Chond 97 P K 1910 8 Ind Cas 
999 where it has been held that if a suit relating to the grnenl account of 
a partnership business is barred by Article loG it Is ctjually barred in res 
pect of the assets of the busmens realise I alter dissol ition 

And recently the Pnvy Couool has laid do vn the sam opinion as has 
been CNprcsscd m the Punjab case — GoPala Cheity v VxJayaraghttveuAartar 
45 Mad 378 (P C) 43 Sf L J 305 aOC W N 977 24130m L R ii97 
20 A L J 862 (approving of the Punjab cose and disapproving of the 
Bombay and Madras cases ated above) * 

457 Registered deed of partnership — ^Even though the instrument 
of partnership js registered a suit for accounts and profits of a partnership 
would be governed by this Article and aot by Article 116 because the 
latter Articleis restricted tosuitsfor compensation — Pairavanv Ponnayyii 
22 Mad 14 

458 Starting point of limitation • — In a partnership agreement it 
was stated that the partnership was to continue up to a certam date but 
pnor to that date the partnership was dissolved it was held that 
Umitatioti ran from the aelual date ol dissolution and not from the 
date meationedm the agreement— Soofeman V Bhagwaidas 34 Bom 
515 (516) 
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A\h«n; a partnership business began to fail in igo6 and was closed 
in 1909 and the onlj work done snlsequentl3 consisted in realising the 
assets paying debts due to creditors and recovering rents from tenants 
oi immoa cable property belonging to the partnership the business was 
held to have been dissolved in 1909 and a suit for rendition of accounts 
brought in 1913 was barred — /liwircAoHd v Jawahir 1916 P W R 49 

107 — By the manager of 1 Three ITie date of the payment 
joint estate of an im years 

divided family for con- 
tribution m respect 0/ 
a payment made by 

him on account of the * 

, estate 

^59 Where money is borrowed by the manager of a joint Hindu 
iisiuly on Jus perscuial secunty /or puiposes oS atces 3 )ty i;j nght ta aatt 
tnbubon anses from the date when ho expends the money The penod 
of limitation in respect of bis suit for contribution runs from that date and 
sot from the date on which he repays the loan to the person from whom 
he borrowed and releases his secunty — Agkore Nalh v Gmh Chunisr 20 
Cal 18 

Where the manager borrowed money and applied it for the purposes 
of the family and subsequently borrowed money to pay oft the former 
loan and then paid oS the second loan from his private funds limitation 
ran from the date on which I e expended the first loan for family purposes 
and not from the date on which he borrowed money for the second tim» 
to pay off the firet loan — Ram Krishna v MaAan Gopal 12 W R 194 
Where a manager borrowed money and spent it for family purposes 
and then executed a fresh bond in favour of the leader for the amount 
originally borrowed the penod of limitatioa for his suit against the other 
members for contnbution ran from the date on which he expended the 
money on behalf of the family and not from the date on which he gave 
the fresh bond — 5 w«Aiir v Coury 5 Cal 321 

108 — By a lessor for the Three When the trees are cut 

value of trees cut down years down 

by his lessee contrary 
to the terms of the 
lease 

46 j This Article apphes only when a smi» is brought by the landlord 
to recover the value of trees cut down by the tenants it does not apply 
where the landlord claims by way of setoff that in taking accounts as 
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between himself and the tenants the value of trees cut down shoull 
be debiteil against the tenants who claim credit for the value of 
improve&ients male by them — Pumpatia \ 1 unh^mma 35 Ind. Cas 
70 » ('fadl 

TOO — for the profit^ of Three When the profit'? are re 

immos cable property tears ccit'ed 

belontpng to the pUtn 
tiff which ha\e been 
wrongfully rcceucd bv 
the defendant 

461 Scope of Article — ^This Article Is applicable only to cases where 

the profits base been uTongfuHy rccciveil by the defen Unt but so long 
as the defendant remains fn possession by virtue of a decree of the Court 
the receipt of profits dunng that penod cannot be said to be urottgful 
therefore a suit for profits reccised by the defendant dnnng that penod 
Is Rovemed not by this Article but b) Art i20~//ef/eti'ay v Ghunethwar 
3 C L ] 182 0 

\ sou by *1 mortgagor after the mortgage bos been satisfied to recover 
the surplus collections realised by the mortgagee in possession is not a 
suit governed by this Article because it cannot be said that the mortgagee 
has tvrongfully received those profits The suit fills under Article loj 
wlich expressly provides for such a case^BiAranijit v lia} Raghihar 
30 O C 25 38 Ind Cis 610 Md PatyaxAhy hallu Stngh, 31 M 24^ 

(348I 

462 Received —The word received means acluall) received 
the Habillty of the defendant is for the profits which he has actually re 
ceived consequentlj if he had been out of possession for any part of 
time during the penod of his wrongful possession no profit can be recovered 
from him for that time— dbbos v Fqjsifiwdiiw 24 Cal 4x3 If the defen 
dant has not rcceis’ed any profits at all Iho plaintiff cannot claim anything 
hy way of »«« i« profits under this Article but can claim damages for ties 
pass and his suit will fall under Article 3^—Ramasami v Aulht Lakshtnt 
Ammal 14 Mad 502 In 24 Cal 413 the Judge made a passing observa 
toon that the plamtofl can claim mesne prowls to the extent of what the de 
fendant might have received with ordinary diligence dunng the period 
of his possession This observation was made unconsaously and was 
unnecessary for the decision of tbe case But it is true in one sense vir 
that the amount of damages wiU be measured by the amount of profits 
which the defendant might with due diligence have received [See section 
2(12) ofC P Code 1908I Buttheclaim is sUll one for damoger and not 
for mrsHC profits See 34 Mad 502 at p 504 

The plaintiff u entitled to recover the profits which have been received 



Art 109] 


THE INDIAN LIMITATION ACT 


399 


by the defendant dnnng three years previous to suit Thus if the defen- 
dant had been in possession from iBth May rooo to iith September 1901, 
and the suit is instituted on the 6th Apnl 1904 the plaintiff mil be entitled 
to recover the profits received bj the defendant from 6th April 1901 to nth 
September 1901 , the claim for profits received by the defendant from 
iSthlfay 1900 to 5th April 1901 will be barred— Pi?a»y Jlfo/ian v Khelaram, 
35 Cal 996, Hays v Padmanatid. 32 Cal 118 Ktshnanand v Partab, 
10 Cal 783 (PC). 

The plaintiff is entitled to recover the rents and profits actually re 
ceived by the defendant dnnng the three years before suit without reference 
to the tune when the rents fall due It is the actual receipt of rents, 
whenever they may have fallen due, which creates the liability— ^66asv 
Fass\hudd\n 34 Cal 413 Thus, m a suit instituted by the plaintiff on 
the ist day of 1301 B S he would be entitled to claim the mesne profits 
actually received by the defendant during the years 1298 — 1300 B S The 
fact that the rent for the year 1297 would fall due on the ist day of 1298 
would not entitle the plaintiff to claim it nnless it was actually received 
by the defendant dunng 1298 1300 B S 

463 * Wrongfully" —It has been pointed out in Note 461 above 

• that the receipt of profits by the defendant who has been m possession under 
a decree of Court (which however is afterwards set aside} is not wrongful 
The receipt of rents and profits by one of several tenants in common 
on behalf of all cannot be said to bo wrongful It is one of the the ordinary 
modes of common enjoyment of property — Ytrukola v Yerukota, 45 "Mad 
C48atp 667 (F B)42M L J 507 AIR 1922 Mad 150 

A wrongful receipt is a receipt by the defendant of profits to which 
he has no legal title at the time of receipt, or only a title which by a subse- 
quent decree is declared not to be a legal one , but there is no necessity 
that there should have been any mala fides m the receipt by the defendant— 
Byjnath Pershad v Budhoo Stngh. lo W K 486 

A suit was instituted by the owner of a Point for recovery of mesne 
profits against the defendant who had purchased the paint at a sale under 
Reg Vin of 1819 and had been in possession under the purchase which was 
subsequently set aside It was held that the defendant wrongfully recei- 
ved the profits which were receivable by the plaintiff but for the illegal 

paint sale, and that Article 109 governed flic case and not Arhde 120 

Peary Mohan v Khelaram, 35 Cal 996 (198), 13 C W N 15 

Subsequent to the mortgage decree obtained by the mortgagee, the 
mortgagor granted a usufructuary mortgage in favour of oue A 
A entered into possession of the property under it. and realised rents from 
certain tenants of the property The plaintiff purchased the property 
at a sale in execution of the mortgage decree mentioned above, and after 
obtaining possession of the property through the Court from A, br 
a suit against him for recovery of the renta realised by the defendant ' 
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the tenants of the propertv JJeli Hiat is the u-iufructuary mortffije in 
favour of A was fend'n e Ul* it was lavaliil agamst the plaintiff md the 
rents were wrongfully collectcl by A The suit was thereforo gov med 
by this Article The penoj of limit-itton vwouli run from the ilat'* when 
the profits were roccivcfl — Vag*Hdra v Saral Kanum aft C W N 335 
ftft Tnd Cas 873 \ I R 19*2 C1I 235 Strat Kammi v Hagendm 29 
C W N 973 80 Ind Ca« looo \ I R rojO Cal 65 In the latter case 
it was contended by the plaintiff that the penoJ during which an apph 
cation by the judgment-debtor to set asi le the execution sale svas pending 
should be excluded as the application prevented the period of limitation 
from starting and the plaintiff had only an inchmfe nght until the apph 
cation was rejected and the sale confirmed This contention was ovemiled 
by Walmslcy J on the ground that the plaintiff might have instltulcil 
a suit during that penod and although he could not has 0 obtained a decree 
mthcmt the sale certificate, theahseoceof the sale-certificafc srould not 
have been a reason for dismissing his suit M Mukerji J 
the starting point of limitation In the Articles of the I imitation Act does 
not always synchronise with the cause of action that under \rticle to? 
the starting point of limitation is the time when the profits are received 
and not when the cause of action accrues to the plaintiff See this coao 
and other similar cases ated in Note tooV under sec 9 

464 Suit by usufructuary mortgagee —Where under a mortgage the 
mortgagee is entitled to enter into possession of the mortgaged property an 1 
to receiie the rents and profits the appropriate suit by a mortgagee who 
has been wrongfully dispossessed b> the mortgagor is a suit forposscssioa 
and mesne profits the suit for possession is governed by Art and th* 
latt-r remedy by this Article because the property ’belongs to the mort 
gagee for the period of mortgage — JJam Sar»p v Uarpal 39 AU 3®° 
CottitJraov Jtwanjt 2 Rom L R 2oi In 39 All aoo Walsh J hoirever 
held that the claim for mesne profits could be justified as money had and 
received under Article 6z Bat to another Allahabad case where a usu 
fnictuar}’ mortgagee who never obtained possession of the mortgaged 
property, brought a suit for possession witfuu six jxars from the date on 
which he ought to have obtained possession and m that suit claimed 
profits for the entire penod of six yesrs it vrss held that the mortgagee 
was entitled to the profits for six jean, as the mortgagor s failure to give 
possession was a breach 0/ registered contract under Art rr6 and that 
Article IC9 did not apply — Nirbhai S$nha v Tuln 31 Ind Cas 89J (All) 

Crops — As to whether Article 109 applies to a suit for damages for 
cutting and carrying away crops see notes under Article 36 
110 — For arrears of rent Three When the arrears become 
year* due 

465 Rent — ^Thjs Article applies only to a suit for rent, t r 
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payable by a tenant to a landlord nnder a contract (express or implied) 
between them It does not apply to a suit for compensation against 
the defendant for use and occnpabon of the plaintiff s premises where 
the relationship of landlord and tenant does not exist between the parties 
Sneh a suit is governed by Article I20~\ladar v Kaier Mohidetn 30 Mad 
54 Robert TValson v Ram Ckand 23 Cal 799 A suit by an inamdar for 
arrears of assessment against a person who was not let into possession 
of the holding under any agreement of tenancy but who held lands m the 
village IS a smt for land revenue and not a suit for arrears of rent (because 
the relation between the plaintiff and the defendant is not that of land 
lord and tenant but that of superior holder and inferior holder) and is not 
governed by this Article but by Art i2cy-~Sadiuktv v Ram Knskna 25 
Bom 556 {558) This Article does not apply where the Government has 
assigned a nght to receive assessment and the assignee sues for it — Kasturt 

V Ananaram 36 Mad 730 

IVhere rent is assigned by the landlord to a third party it does not lose 
its character as such and a suit by the assignee to recover rent falls under 
this Article — Si/U Chandra v Nanm Quart zj Cal Say (F B ) 4 C. W N 
337 Sheikh Muntar v Lake Nath 4 C W N ro GajadJiar v Thahur 
Prasad i P L J 306 38 Ind Cas J02 

A smt to recover tnerais or customary dues to a Chalram claimed by 
the plaintiff not as rent dne to landlord but as money recoverable by 
custom does not fall under this Article but under Art 12a — Venhataraghava 

V Dutncl Board 16 Mad 305 

Road eess payable to the landlord by the tenant is regarded as rent ~ 
Nabin v Bansinath 21 Cal 722 Where dahtess 13 claimed under the 
contract by which rent is payable it must be regarded as part of the rent— 
lyalsott V Sree Knsfo 21 Cal 132 Chaukidary tat 13 rent when such 
tax islegallyrecoverabJe — AssanuNa v Ttrthabastm 22 Cal 680 

A suit by the 2 aniindar to recover jodt and road cess from the defen 
dant who held the land on service mam under him subject to payment 
of jodi as well is a suit under this Article as yodns favourable rent — Samba 
sadastva v Madduhppa 74 Ind Cas 968 AIR X924 Mad 73 1923 
M W N 524 

466 When the arrears become due — ^When a lease provides that 
the rent should be paid in four instalments On four specific days in the 
year the penod of limitation begins to run from the date on which each 
instalment falls dne and not from the last day of the agricultural year— 
Cajadhar v Thahur Prasad 1 P I. J 506 

The rent becomes due cot always nccessanly on the close of the penod 
in respect of which it is to be paid It may be due on a different tune 
according to Legislation or custom orespress contractor the special cuenm 
stances of the case Thus if before the institution of a smt for rent it is 
necessary lor the landlord to take proceeding under the Madras Rent Re 

L 26 
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covery Act fVlII of 1865) to enforce acceptance of the paUah ajid to ha^e 
the propec rite of rent ascertained the penod of limitation in a su t for 
arrears of «nt runs from the date of f nat decree determlnlnj? the rent 
And not from the close of the jear for which the rent Is pa^aWe hecaw'e 
no cent can be aaid tn be doe nndec tW* Article untit the rote haa been 
finally ascertained by the decree of the CmJ Court The word rent means 
asecrtatned rent — litf^gayya v BMa SnratnuJit 57 Mad *43 (150 151) 
P C SytdChuIamv Shu*i»)Ugam 34 Mad 438(441) Prior to the pn^Ci' 
Cooncfl ruling in 27 Mad 743 Jtwaaheldlnsome^fadrascasea thatthecaose 
Of action Rccmes nn the date on which the feat is payable by eostcmi or 
contract irrespective of whether a patta has been tendered or a suit to 
enforce acceptance of pafla under the Madras Rent Recovery Act is pending 
“—Airwararami V President Btstnet Doffd ej Tanjort a" Mad 248(240) 
Ratfgayya v Vtnhaia aa Jfad (Kott) 5nrflmuli« v Sob^anSdn 
Sfarf 21 These <asM are now ovcrroled by the above t^vy Coundlcase 

Jn af Jfad 143 ated aboiv the T*nvy Coancjl base pointed ont that 
legislation custom or express contract or the special orcumsfances of any 
case Way mahe rent become due at a point of time different from the close 
of the penod in respect of which jt is <0 be paid and that in India, ty 
Custom of the country agnculturu! tent* ate often pa>able befaw the 
close of the fash year Thus where according to custom the oriveram 
fa doa immediately after the haricst Is gathered when the share oi the land 
lord U divided from the tenants share that u wheW the «nt u ascertained 
ftnd is payable on some date before the close of the fash >ear the penod 
of hnutation does not mn from the close of the fasb jear but runs when 
the rent is ascertained as soon ^s the harvest is reaped Aordoes the penod 
of limitation in sach a cass run Iron* the tc der of the paita becanschsm 
there is no dispute as to the amount of rent payable sod consequently 
the tender of the patta is not necessary for theasoertauiment of rent hut 
raerely a condit on precedent to the instituboo of the suit lor arrears of 
tent under the Rent Recovery Act ' — Arttftaeiellam v Ked‘r Bouifhen 29 
Mad 336 {357) distinguishing Rangayya v Bof^a SHramufu 27 Mad 
»-l3 (PC) 

The condition of tendenog a fatl» which was necessary before the msti 
tubon of a suit under the Madras Rent Recovery Act r86^ has now been 
dispensed with by the Siladras Estates Land Act (I of 1008) lender this 
Act the landlord fs entitled to maintam a suit for rent without tendenng 
nyatti TbftbccdtatMjnforasuitloitentfathitieyearsfTOni the time when 
itaccruesdoe anditaccruesduewheitHupayableaccordicigto thecontract 
between the parties or according to usage — SatrtKheria Veerahhaiia v 
Ca«W ATumari 22 M L J 451 1$ Ind Cas 393 Kanlhttnaiht v 
santta 37 Mad 340 (343) 

Where it js necessary that the amount of rent should bo toed ly the 
Peputy Commissioner under see 65 (4) {<Q of the C P Xand Reveuw 
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Act, no aireais of rent become dne until the amount has been finally deter- 
mined by proper proceedings between the parties Limitation runs from 
the*datc on which the rent is thus fin^y determined and not from the close 
of the year for which it is payable — Ragunath v Sarva 7 N L R 169 

A temple was the owner of the melvaram in certain lands and a mutt 
was theo wner of the kndtvaram therein habje to pay the melvaram to 
the temple The defendant was both the bead of the mutt and the trustee 
of the temple until he was removed from the trusteeship by the Court which 
appointed the plaintiff as the receiver The receiver sued to recover from 
the defendant as the head of the matt the aireats of melvaram due to the 
temple, that had accrued donag the defendant's trusteeship The defen- 
dant pleaded limitation . Meld that so long as the defendant was both 
bead of the mutt and the trustee of the temple (1 e so long as the same 
person was the landlord and the tenant) there was none to sue for rent 
consequently limitation did not run and no arrears became due dunng 
that period ; and the arrears became due within the meamng of this Article 
only when there was some one to whom they were payable i e„ when a 
difieieot person (the plaintifl) was appointed as the mceiver of the temple 
’—Annamalat V Coltnda Rao, ^6 Mad 579(582) 44 M L J 3x8 7a Ind 
Cas. 5, A I R 1923 Mad 461 

467. Registered kabuliat —A suit to recover arrears of rent due 
under a registered agreement has been held by the Calcutta Bombay, 
Madras and Patna High Courts to be governed by Art 116 and not by 
Art xio — Umeth v Adarmam, 15 Cal 221 Ambolavanu v X'aguran jg 
Mad 52 , Vyihthnga v Thelehanamurlt, 3 Mad 76 MacAtxeit v Ramesh 
war, t P L. J 37, 34 Ifld Cas 754 , Ramanadhan v Acltvta, 23 Ind Cas 
753 , LaUhani v Rarayan, 37 Bom 656 The Allahabad High Court held, 
such a Slut to be governed by Art no — Jaggilal v Snrew, 34 All 4O4 
(465), lO lod Cas 146, RamNaratnv Karata 26 All 138 but the Alla- 
habad rolling must now be deemed to have been overruled by the Pnvy 
Council in Tricomdasv, CoptnalA, 44 Cal 759 (P C.), 23 C. L J. 279 
which has now definitely settled the question by holdmg that in case 
of a registered lease, the Lmitation for a suit for rent is six years under 
Article 116. 

A suit to recover royalty, if it is based on a registered tabuhyat, would 
be governed by Article 116 and not by Article no — Trtcomdas v Goptnalh 
Jiw 1,1, Cal 759 , Ptaty Lot v AfadAoy, 17 C. L J 37a, 19 lad 

Cas 865 

468 Rent suit under Bei^ai Tenancy Act — A rent suit brought 
under the Bengal Tenancy Ad (VIII of 1885) is always governed by the three 
years' rule of limitation according to Sch III of that Act. whether the 
kabuhat be registered or not: the limitation Act niU-'not apply to 
a suit — Iswan v. Crawiy, i? Cal 469 , Macfantte v. Map Syed, 19 • 

I (F B ) 5 Kali Charan v Marenira, 4 C L J. 553. 
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A lease for build ng purjiosM nod for establishing a coal depiot or for 
establishing a godown and net for agnculhiral or horticultural purposes 
does not come under the Bengal Tenancy Act and a soit for rent based 
upon such a lease if registered wll be governed b> Art n6 of the Limita 
tion Act--7?flni|’aii_j Coni Assoetotioii v Jadoonaih 19 Cal 489 Umrao v 
Mahotned 27 Cal 205 Ahmed v Bi^tn it Ind Cas 6 

Where rent is assigned by the landlord to a third party Art 110 of the 
limitation Act and not Art a Sch IH of the Bengal Tenancy Act would 
govern a suit brought by the assignee for the arrears of rent— AfaRenira 
V Kaijash 4 C W If f>os AJlmeduffn v ^aminudiH 2 Ind Cas 989 
Cajadhar v TAai^ur Penhad I P L J 506 38 Ind Cas los flayal Majid 


v Karan Lai 63 Ind Cas 424 (PatJ 


III —By a \endor of im 

Three 

The time fixed for com 

moveable property for 

years 

pleting the sale or 

personal payment of 


(where the fitte is ac' 

unpaid purchase 


cepted after the time 

money 


fi\cd for completion) 
the date of the accept 
ance 


469 Change —The first column m the Art of 1877 ran thus By 
a vendor of immoveable property to enforce his 1 en for unpaid purchase 
money 

But it i*as held by the High Courts of Bombay hfadras and Allahabad 
that a suit by the vendor to enforce his hen or charge on the property 
for his unpaid purchase money fell under Article 132 and not Art rir— 
Vtrehand v Kumo^t 18 Bom 48 CAtmlfaf v Bat Jethi 32 Bom 846 
liar Lai V Muhamdi sz AH 454 Afunininnfjsa v Ahbar 30 AH I7* 
Ruma KrtiAna v Subratnama 39 Mad 30$ F B (overruling 

V 5oM»iifa 21 Mad 141 Si bramania v Poovait 27 Mad 28 and AtiiJAa/a 

V Dayuinina 24 Mad 233) la the light of these decisfons the Article 
has been changed into its present form and it is now applicable only to 
Saits an which the vendor claims to recover the money from the vendee 
Pffionolfy 

If the personal remedy is barred utid« this Artide the vendo' la still 
entitled to enforce hia charge within 1* years under Article 132 — Ba^hte 
Ahmed v Nattr Ahmed 43 AH 544 (545) AfegAraj v Abdullah is A I> 

J 1034 

112 —For a call by a com Three \Vbentbe call is payable 

pany registered under years 
any Statute or Act 

470 A suit brought not by the company but by tho official hqui 
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dator. after the winding up of the comp307, is not governed by this Article 
but by Art 120— SpiHntng and WeanHg Company v Maneck Hajt, 
to Bom 483 

A clause in the Articles of Association of a company provided "Any 
member whose shares have been forfeited shall notwithstanding be hable 
to pay and shall forthwith pay to the company all calls owing at the tune 
of the forfeiture and the directors may enforce the payment thereof 
as they thml. fit ’ The defendant a shareholder did not pay calls and 
therefore his shares were forfeited, and the company filed a suit to recover 
the calls according to the above clause Held that there was a special 
contract whereby the defendant agreed that in the event of his shares being 
forfeited he would be haWe to pay to the company all the moneys that 
were due from him for calls, and the cause of action arose when the com* 
pany forfeited the shares . therefore the present suit to recover what was 
due from the defendant on bis shares was intbin time if brought within 
tliree j'ears of the date of forfeiture that being the date on which the 
calls were payable wiUun the meaning of this Artiele-^Habt^ Rowjt v. 
Alumxntum 6- Brass tVorii Ld, 49 Bom ytj, 37 Bom L R 374, 89 Ind 
Cas pfi, A 1 R 1933 Bom 321 

113 —For specific per- Tliree The date fixed for the per- 
formance of a contract. ycar> fomiance, or, if no 
such date is fixed, when 
the plantiff has notice 
that performance is 
refused 

471, Suit based on award — An award is not a contract Ao doubt 
an award spnngs out of an agreement to submit to arbitration (and there 
may also be an implied agreement to abide by the deosion of the arbitrators) 
but the award itself is a decision and not a contract Therefore a suit 
for possession of land based on an award of arbitrators cannot be regarded 
as a smt for the specific performance of a contract, and Article 113 cannot 
apply to such a case The smt falls under Article 344 — Sornavaht v 
Mulhayya, 23 JIad 593 (39&) , Shea Naratn v. Sem Madho, 23 All 2S3 
(287) ; Bhajahan v Behary Lai, 33 Cal 881 (883, 885), Where an anam 
declares that A is to retain possession of certain property as cecunt} 
for the sum of Rs 130 and that the other co sharers of A are entitled tc 
recover this property on payment of the sum of Rs 130 to A. a possesso 
charge is created in favour of A by the award, and a suit to redeem the 
charge is goi'emed by the la years’ rule of limitation, and not by Article 
113 as the award IS not a contract— ^urafSingA V Clmroo.soA L J fit- 
AIR 1922 All 410 

So also, a suit for recovery of a certain sum of money 
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A lease lor bmlding purposes and for establishing a coal depot or for 
establishing a godown and net /or agncnltural or horticultural purposes, 
does not come under the Ceng-J Tenancy Act, and a suit for rent based 
upon such a lease if registered twU be governed b)* Art xi6 of the Limita- 
tion Act— Coa! AsiottaUon v Jadoonalh, rp Cal 489; Vmrao v 
Mahomed 27 Cal 205 Ahmed v Btfnn, 11 Ind Cas 6 

Where rent is assigned by the landlord to a third party. Art iioof the 
limitation Act, and not Art a Sch III of the Bengal Tenancy Act vronlj 
govern a suit brought by the .assignee for the arrears of ient~—Mahendra 
u KajJash, 4 C \V N toy, AhmeiuUa V Xammiidm, s Ind Cas 9S9, 
Gajadhar v Thahur Ptrskad, r P L J 506, 38 Ind Cas roa , dlayat Mapd 

V Bazari Lai, 63 Ind Cas 424 (Pat) 

111 — By a vendor of im- Three The time fixed for com- 

moveaWe property for years. pleting the sale, or 

personal payment of (where the title is ac- 

unpaid purchase- cepted after the time 

money lived for completion) 

the date of the accept- 
ance. 

4^9 Chatige —The first column in the Act of 1877 ran thus "By 
a vendor of immoveable properly to enforce his hen for unpaid pufchasp 
money " 

But it was held by the High Courts of Bombay, Madras and Allahahfi 
that a suit by the vendor to enforce his hen or charge on the property 
for his unpaid purchase money fell under Article 132, and not Art. in-' 
Vtrehatid v jCiitnaji 18 Bom 48; Chunilal v Bai Jelhi, tz Bom 846. 
Har Lai v M**hat 7 idf, az All. 454 ; Mumrunntssa v. Akbar, 30 All. *7® • 
Rama Knshna v Sttbramama. 29 Mad 305 f B (oierruling Natesan 

V 5o«Kd>'<i, 21 Mad 141, v Rocoan, ay Mad a8 axid Aouthala 

V. Dayumma, 34 3fad 233) Id the light of these decisions the Article 
has been changed into its present form, and it Is now applicable only to 
suits in which the vendor claims to recover the money from the vendee 

If the personal remedy is barred under this Article, the vendo-is*^^ 
entitled to enforce his charge withm xa years under Article 132 — Bashir 
Ahmed V. LJaztr Ahmed, 43 AH 344 (545) ; Meghraj v. Abdulhh, 12 A* ^ 

J ro34 

IJ 2 .— For a call by acorn- Three When the call is payable 

pany registered under years, 
any Statute or Act. 

470 A suit brought, not by the company, but by the official 
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dator, after the winding up of the contpaay, i? not governed by this Article 
but by Art 120 — Parell Spinning and Weaving Company v Maneek Haji, 
10 Bom 483 

A clause m the Arhcles of Assoaation of a company provided "Any 
member whoso shares ha\e been forfeited shall notwithstanding be liable 
to pay and shall forthwith pay to the company all calls owing at the time 
of the forfeiture . and the directors may enforce the payment thereof 
as they think fit" The defendant, a shareholder did not pay calls and 
therefore his shares were forfeited, and the company filed a suit to recover 
the calls according to the above clause Held that there was a special 
contract whereby the defendant agreed that in the event of his shares being 
forfeited he would be liable to pay to the company all the moneys that 
were due from him for calls, and the cause of action arose when the com- 
pany forfeited the shares , therefore the present suit to recover what was 
due from the defendant oa his shares ivas within time, if brought within 
three j’cars of the date of forfeiture, that being the date on which the 
calls were payable within the meaning of this Article-^^f/atift Row;* v. 
v^fuMiKium (S' Brats Works Ld. 49 Dom 7 * 5 . *7 Bom L R 574, 88 Ind 
Cas 96. A. I R. Z935 Boffl 32t 

113.— For Specific per- Three The date fixed for the per- 
ftormance of a contract, years formance, or, if no 
such date is fixed, tvhen 
the plantifi has notice 
that performance is 
refused. 

471, Suit based on award: — An award is not a contract No doubt 
an award springs out of an agreement to submit to arbitration (and there 
may also be an implied agreement to abide by the decision of the arbitrators) 
but the award itself is a decision and not a contract Therefore a suit 
for possession of land based on an award of arbitrators cannot be regarded 
as a suit for the specific petfonoance of a contract, and Article 113 cannot 
apply to such a case The smt falls under ArUcle 144— Sornavohi v. 
htutkayya, 23 Slad 593 (596) 5 Shto Narain v Bern Maiho, 23 All 283 
(287) : Bhajahan v. Behary Lai, 33 Cal 881 (883. 885). Where an awara 
declares that A 13 to retain jiossession of certain firopmtjy ^ Wiisivy 
lor the sum of Ks. 150 and that the other co sharers ol A are entitled tc 
recover this property on payment of the sum of Rs 150 to A. a possesso 
charge is created m favour of A by the award, and a smt to redeem the 
charge is governed by the la years’ rule of limitation, and not by Article 

113 as the award 12 not a contract — SuraiSingh v. Uinrao, zn A L J dn 
AIR 1922 All. 410. ‘ ' 

So also, a suit for recovery of a certain sum 


of money based 
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award which deadea tho plainhil a tiUe to the money is not a suit for 
spcafic performance of a contract and u governed by Article tio — Kuldtp 
V Mahan Dube, 34 All 43 (48}, 8 A L. J 1138, ri lad Caa 705 (dottbtmg 
5 mAAo V Ram Suhh 5 AH *63 zni Ragkubarv Maian, AW 3),/ 
Radha Ktshen v Delhi Cloth MtUs, 3a P K 1913, r6 Ind Cas 804 J 
Rajmal v Marulx 45 Bom 3*9 (335 336) , see also Fardan)% v Jamse^t 
28 Bom I 

A suit to enforce an award even though it is signed by the patties, is 
not a suit based on a contract The award is none the less an awaid and 
does not become a contract when signed by the parties Consequently 
Article 113 or 115 docs not apply to tbesmt— //arMo; Mai v.Diwan Chand, 
102 P B xgts But in another Punjab case it has been remarked that 
if the parties sign the arbitrators award in token of their acceptance 
and thus merge the award into a new contract between themselves the 
claim may bo regarded as one for compensation for breach of contract 
within the meaning of Article 115 — Radha Ktshen v Delh* Cloth Mitts, 
32 P K 1913 But this remark was merely an obiter, becanse the parties 

did not sign the award in this case 

But where the award does not merely deode the nght or till® of tJ’* 
parties but distinctly provides for sotnelhtng (0 be done, a suit based upon 
the award is virtually one to enforce speafic performance of the thing to be 

done and Art 1x3 would apply For instance where the award declared 

that in accordance with a compromise entered into between the parties 
they should transfer different portions of the disputed property to each 
other a suit by one of the parties to recover the property agreed to be 
transferred to him would be governed by Art *13 and not by Art *44"*" 
Talewar v Bahart 26 All 497 (499) But this ruling has been doubted 
in 34 All 43 (46 47) 

47* Suits based on sale — A suit for specific performance of a con* 
tract for the sale of immoveable properly and far possession is governed 
by this Article and not by Art 144 because the suit is cssentiaUy one for 
speafic performance and the nght to possession is merely dependent 
on the right to speafic performance — MuhtuddtH v Majlts 6 AU 231 

Once there is an agreement to sell immoveable property, and the 
vendee has done hia part of the contract by paying the purchase-money, 
the vendor is bound to do everything necessary in order to complete the 
title of the vendee by execubng a registered deed of conveyance under 
Sec 34 of the Transfer of Property Act A suit by the vendee for execu- 
tion of such a conveyance is governed by this Article — Mya Bin v Maung 
Kya 33 Ind Cas 761 (Bur ) Manng he Dun v ATa Le, 9 Bur L T 8fi 

On the date of sale of certain immovcaUe property, the vendor had 
not been in possession but his title to possession had been adjudged by 
a decree against which an appeal was pending The conveyance did not 
contain any express covenant to dehoer possession to the purchaser After 
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the vendor obtained possession, a suit ly the vendee for possession was 
governed by Art 136 or 144, and not this Article — Skto Prasad Vt 
Udai. 2 AU 718. 

After the sale of a honse by the defendant’s father to the plaintift's 
father, the former remained in possession according to an agreement in 
the sale-deed (dated 1880) promising to vacate the house at the end of 
two ^-ears from the date of sale Bnt the defendant's father, and after 
his death, the defendant, continued to be in possession of the house, and 
in 1893 the plaiotifi brought a smt lor possession of the bouse Held that 
the suit was essentially a suit for possession to which the 12 years’ 
rule of limitabon would apply under Art i39 0ri44. and not a suit for 
specific perfonnance of a promise to vacate the house, to which Article 
113 might apply— SiSiPrwdrappa V Baiappa, 23 Bom 283 (286) 

Under a decree against the plaintifl s father certain villages were sold 
in 1883 and were purchased by the first defendant as the agent of, and 
at the request of. the plaintiff’s father Afterwards m z8S8 the defen- 
dant agreed in wntmg to convey those lands to the plaintiff upon pay- 
ment of Rs 99000 The plaintiff brought a suit m 1900 for declaration 
of title to and possession of those villages upon payment of such sum 
as may be fixed by the Court The High Court decided that the first 
defendant was a trustee for the ptaiobBs father and the suit was one 
brought by a beneficial owner for possession on payment of such sums 
as were due, and was not barred by any rule of linutabon But ft was held 
by the Pnvy Cooncil that the agreement of iS83 was a contract for gale 
and the suit was one for speafic performance of the contract under Article 
lt3~-^ubbaraya v Pajah 0/ Kanelnagar, 43 Mad 641 (P C), 37 C L J 
426, 68 Ind Cas 172, AIR P C 343 

473 Other suits — Where a person who has agreed to execute a lease 
fails to do so, a suit by the promisee for specific performance of the agree- 
ment (1 c demanding execution of the lease) is governed by this Article, 
and limitation runs from the refusal of the defendant to grant the lease — 
Satya Ktnkar v Rajah Sn Sn Shxba Prasad, 4 P L J. 447 (452) 

\Vhere the defendant agreed to give half of the land to the plaintiff 
who was to help him in recovering it, and then refused to give half of the 
land after recovery, held that this was a suit for speafic performance of a 
contract, and limitation ran when the defendant refused to deliver the land 
— Shnram v. Dabajt, AIR 1923 Nag 47, 71 Ind Cas 40 

A suit by the mortgagor against the mortgagee under a registered 
mortgage for the balance of the consideration payable by the latter to the 
former, and for damages in the shape of interest for non-payment of the 
amount in tune, is a suit for compensation for breach of contract in wntmg 
registered and is governed by Art 116, such a suit is not one for spea 
performance of a contract under Art ti3~-Haubat v. Indar, 13 
(^ 04 ). 
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A Zemindar granted a lease of certun ciautidari ciafcfaa lands to ibe 
lessee But subsequently the lands were resumed by the Government jn 
consequence of which the lessee tost posscssioo Afanyj ears after the lands 
ircre again made over to the Zemindar by the Government The lessee 
thereupon brought a suit to recover possession of those lands from the 
Zemindar f/etd that the suit was a suit for possession and not one for 
specific performance of a contract because there was no agreement in the 
lease to grant a patni of these lands to the lessee in case the lands were 
made over to the Zemindar after resumption — Sanran Jt/uAu/rdj r 
BidAiv Swndar 35 Cal 346 349 (dissenting from v ffaJia 

Choran 3^ Cal 5S4) Banjif Bahadur v Maharaj Bahadur Stugh 

46 Cal 173 (P C) 

A deed of e'cchange contained a covenant that each party would mahe 
good any loss caused to the other in case the latter was dispossessed from 
the lands he got in exchaage by reason of want of title of the former 
The ptaintiff in a suit to which the defendant vras a party was declared 
not to be entitled to a portion of the land receivtd from the defendant in 
exchange The defendant refused to gi'c the plaintiff other land in 
of the land so lost to him Tbereupoo the plaintiff sued the defeadast for 
the recovery of equivalent land fiffd that the suit was one for spem&c 
performance of the agreement contained la the exchange and was governed 
by this Article the cause of actios accrvuog from the date of defendant a 
refusal— //«» v RaghunalA ti AU “y (F B) But where A and B « 
changed lands under a registered d«^J which contained the following clause 
There is no dispute in respect of the said lands if disputes should so arise 
the respective party should be answerable to the extent of his pnvate 
property andA beingdepnv«f ofsomeoftheivtdshe got by thecxchange 
sued B on the above covenant for the value of the lands of which he w-as 
dispossessed held that a suit for failure to pay money according to con 
tract should be regarded as a soil Jor compensation for breach of contract 
and not as a suit for spca&c perJonuavco The smt therefore did not fall 
under Article 113 but under Article 83 read with Art ii6 — Snnteasa v 
Ilengasam% 31 Mad 451 (453) \\T»ere the parties to a deed of exchange 
expressly covenanted that if there should arise anj dispute m the matter of 
enjoyment of the property erchanged each should return to tie other 
what IS taken and then in ewenbon of a decree obtained by a third party 
against the defendant some of the lands obtained by the plainbS were 
sold away whereupon the plaintiff sued the defendant to recover possession 
of the finds given by iua. to the defendants i*ef<f that the smt was not 
one for specific performance of a contract under Article ri3 but a suit 
for possession governed by Article 143— v Johnsa Heather 42 
JXad 690 (671) 

A transaction whereby certam shares in a companj were allotted to 
the defendant on the understatMfmg that the latter was to transfer the 
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tn ihp phintsfT* on thtir psnnR him .i rtrlain sum of money, does 
rot tnrstiiute a tni«t m favour of tlic platntifls for anj speafic purpose, 
ln:t an ac^ m ent which can lx- xpocificall) cnforcctl and a suit for such 
sp^fic pprlomancc l>\ compellmj: the irRistrition of the shares in the 
plaintiT s ra-nc falls under Art — A>mtd \ Adjetn 3 Cal 523 

A co-ipTOTUisc ePccted in the course of a liti!;atioR between the parties 
IS not a contnet {3U5t as an await) n not a contract) and a suit for recovery 
of pmses^ion of land b.a«ed on such compromise is not a suit for Sfcafic 
pertoTunce of a contract but a suit for possession of immoveable property, 
and would be governed bj Art 144 not bj this Article — Hells v AJahomtd 
IstnaxI, 25 \\ R 321 Hashenar v Det>t PrashaJ 20 P R 1913, ig Ind. 
Cas 4tt 

473A Registered contract — A suit for speafic performance of a 
registered contract does not fall under Article 116 because that Article 
refers to suits for eompensal\«n for Preath of contracts in writing registered, 
and does not apply to suits for speetfie fetforxnance of such contracts— 
Srxrxrasa v Pengasatrt 31 Mad 452 (453) 

474 Starting point of limiUben —In a suit for the specific perfor* 
manee of an agreement eutered info in 1838 to graut pattah when re< 
qnired, it appeared that the plaintiffs applied to (he defendants for a pattah 
in 1874, and in Afarcb 1873 the defendants finally refused to malce the grant, 
and the plaintiffs thereupon instituted their suit for specific perfonaance ; 
it was held that limitation ran from the date (1873) when the plaintiffs 
had notice that tbcirnght was denied— AVturccrt'Acvin Coal Co v Duloram, 
3 Cal 173 

AATiere the plaintiff was entitled to get a transfer of a decree from the 
1st defendant in case the and defendant paid the 1st defendant a certain 
sum of money within six months from the date of the agreement, and the 
and defendant so paid the money, it was held, m a suit brought by the 
plaintiff for the specific performance of the contract to transfer, that 
as no specific date was fixed for performance, the second clause of third 
column applied, * e , limitation ran from the date of refusal by the ist 
defendant to perform the contract, and not from the date of payment 
by the 2od defendant — Vtnkanna v Venkata Krtshnayya, 41 Mad 18 
(22), 33 M L J 35, 41 Ind Cas 807 

Under the second clause of tlic tbud column of this Article, specific 
demand b> the plaintifl is necessary to make the date of refusal the starting 
point — k'lrammt V ;7>3»ijmmi, 3 31 a<J 87 In the absence of a date fixed 
for performance of the contract, time does not continue to nm until there 
has been a demand and refusal— A/a A/« Gyt v Ma Syo Po, t Bur L ]. 
171, A I R 1923 Rang 44 

Although a suit for speafic performance may bo brought within 
three years from the accrual of the cause of action, still if the plaintiff is 
guilty of laches in bringing his suit within that tune (e g if the suit is bro 
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on the very last day of litnitation] the Court exerasmg jts discretion with 
which it IS vested under the ''pceific Relief Act may think it right to dismiss 
the suit — MokundLalv Chotay Loll to Cat to6i (toGS) 

114 — For the rescis Three WTien the facts entithng 

Sion of a contract j^ars the plaintiff to have 

the contract rescinded 
first become known to 
him 


475 This Article refers to the rescission of contracts as between 
promisors and promisees and not to suits by third parties to have the 
instrument of contract cancelled or set aside such suits being governed 
by Art gt-^Bhawant v Bishesiar 3 All 846 The last remark is in 
correct for Article 91 does not apply to a suit brought by a person who 
was not a party to the instrument sought to be cancelled See hole 
420 (4] ante 


115 —For compensation Three 

for the breach of any years 

contract express or 
implied not m writing 
registered and not 
herein specially pro 
vidcd for 


VVhen the contract is 
broken or (where there 
are successive breaches) 
when the breach in 
respect of which the 
suit IS instituted occurs 
or where the breach is 
continuing, when it 
ceases 


47^ Scope of Article — ^This is a residuary Article m respect of suits 
on contract and is applicable only when no other Article is appropriate— 
Ifand Lai v Farlab Stngh 3 Lah 3*6 See also Johury v Thahoor Nath 
5 Cal 830 {832) 

Compensation — For tbemeamflgof the word see notes underscebon 29 
This Article is not limited to the case of damages for breach of contract 
but it is also applicable to a case of liabibty under a simple debt due — 
Srrenaih v Piary Mohan 21 C W N 479 39 Ind Cas 205 The words 
compensation for breach of any contract do not restnet the operation 
of this Article to suits for unliquidated damages for breach of contract 
but they also include suits for defintU sums of money agreed to be paid 
under any contract (« g a suit against a del tredere agent for the value 
of goods sold by him) — Dukur Pershag v Fooltoomaree 16 VV R (P C ) 
35 In Johury v Thakoor 5 Cal 8jo (832) the word compensation was 
interpreted in the sense of damages and not a specific sum of money pay 
able by the defendant 
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477. Suiti on eonbicti —Where the defendant had affrecd to pay 
a Certain rale per acre for land* of his which were atcred by a canal of 
the plainti'I, a suit to rcco\*er the amount would not be one for rent (as 
tv hire of water would not come wtlhin the definition of rent) but would 
fall under this Article — .f/a > Serfii, 171 P K 1883 

On the mamasc of his son the defendant caused a sum of monej to be 
set apart in the books of his firm in the name of the first plaintiff, fus son, 
for the purpose of raakinj; ornaments for the second plaintiff, his son’s 
wife, but the monej so set apart was not to be called for for three jears 
It was held that the ease was not one of trust or of deposit, but one falling 
under Article 115, that the contract between the parties was that the 
monej should be paid when the plaintiff demanded it after three years, 
and that the period of limitation therefore ran from the date of the demand 
which date must be taken as the date of breach of contract — Manek]* v. 
A’uimcaHji, 20 Botn, 8 (r3) 

The defendant agreed to sell to the j^ainbff certam goods belongmg 
to another person on the implied representation that he had authonty 
from that person to sell those goods, when m fact he had none He failed 
to sell those goods to the plaintiff A suit by the plaintiff ioi coczpensa. 
bon for breach of the contract falls under this Article Jt issnaettoa 
connected with and aruiogoutof contract, and not one arising in tort 
and therefore ArbcIe3idoe3 not apply— Patrovan v .^picAa, 38 Mad 
*73 (277) 

tVhere a dispule betw een the propnetor of certain land and his lessees 
with regard to the mineral rights, was settled by a decree la terms oI a 
wntten compromise entered into by the parties to the suit, under which 
the lessees were liable to pay to the proprietor a specific royalty on 
the amount of coal raised, held that a suit for recovery of the royalty 
was governed by Art 115 as being a suit based upon the agreement of 
compromise The agreement did not cease to be an agreement because it 
was confirmed by a decree — Smtik v Ktnney, 2 Pat 749 {752) 

After an adjustment of accounts between the landlord (plamtifi) and 
the tenant (defendant), the defendant was found liable for Ks 158 on 
account of rent. It was arranged that the sum of Rs 136 should be left 
with the defendant as deposit for payment to the supenor landlord on 
account of rent payable by the plaintiff to the latter, and that the balance 
was to be paid to the plainbff The amount of Rs 136 not having b.en 
paid to the plamtifi s landlord, he sued the plaintiff and obtained a decree 
for Rs 225 which was realised from the latter The plamtiff then brought 
a suit against the defendant to recover the amount which he had to pay 
to lus superior landlord Held that the arrangement between the 
landlord and tenant for the payment of Rs 136 to the supenor landlord 
the amount ceased to be rent, and the claim for recovery of the amount 
which the pfamtiff had to pay <0 the snpenor landlord is one for damages 
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under this Article and not for rent under Article no — Lachmi Wisiir 

V Deoki Kuar 19 C W N 174 19 Ind Cas 752 

\Vlien parties had agreed on the 2nd April 1905 that a settlement of 
partnership accounts between them should be made upon a certain basts 
and the final adjustment took place on the 20th August 1906 and entnes 
to that eSect were made in the books on that date but not signed by the 
parties and a suit was brought on the 6th April 1908 to recover the amount 
due on such adjustment htld that the suit was governed by Artic'e 115 
or 120 and as the adjustment o! aoth August 1906 gave nsc to a fresh 
cause of action from that dale the suit was not barred — JaUm Singh v 
CAoonee Lall 15 C W N 882(887) ii Ind Cas 540 

Where a judgment debtor paid a portion of the decree amount to the 
decree holder out of Court but the latter took out execution without giving 
credit lor it a suit by the judgment debtor to recover the amount paid 
by him out of Court and for damages is governed by Article 115 — Ganpat 

V Kiyparatit 79 P It, 1892 Copala Swatni v Nammaluiar 36 M L J 
176 48 Ind Cas 810 

A suit by a broker to recover commission on certain sales is governed 
by this Article it is not a suit for wages governed by Art io2~S»iAt( v 
Court 39 All 81 (84) 

A suit by a purchasing agent for money due for the purchase of stores 
for Government Is governed by this Article— Z?c»ya t/aratti v Seere/ary 
of State 14 Cal 256 ^ 

Articles iij and iiO arc meant to particular and specific contracts that 
arc broken A suit under sec 235 of the Indian Compames Act by an 
ofiiual liquidator against the auditor and the directors calling upon them 
to make good a large sum of money on the ground that as between them 
selves they have allow cd the money of the Company to be mis spent is not 
governed by Article J15 or 116 but by Art 120 — In re t7nnj« Bank 47 
All 69? 23 A L J 473 A I R 1925 All 519 

As to suits against a earner for compensation for nondelivery or short 
delivery of goods sec Isotcs 309 and 312 under Articles 30 and 31 

A suit for damages for use and occ ipation igainst a tenant holding 
over may fall under this Article — Madar v Kader Moidten 39 Mad 54 
(5C) 

Suft fit ft ariey lent — \ smt to recover money hat mtlt interest upon 
a verbal agreement that the loan should be rep-ud within one jear is 
governed by this Article— Ro HfsAawr V RamChand 10 Cal 1033 Ranta 
sum* V 15 Mad 380 See these cases cited under Article 57 

Suit for Mahkana suit for malikaita where the plaintiffs do not 
seek to enforce the charge upon the land is governed by Art 115 in as 
much as the claim in such a case arises out of a quasi contract created 
by law — Kallar v Gangs 23 Cal 998 If the suit is one to enforce the ebargo 
on the land Art 132 would apply 
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A *nit for cr^rmtaiim wn ncfoR' 1 1 lin? p'wnsent of rnli 
ij-ia IS fn\rT~i-\i l\ \rt iM tho pJ«nti<t n rii!iilr,l Jo ilirm?<'s upon 
tadi annual s j'n n aTcar onI\ for t*jTTt soars j nor to suit— i)<i 
V /larrlArlj-tr nC L J Ijiml < as OU 

SmI sgatnl \ Ivsrrtm-oti a «um of nonc-\ from the plaintiffs 

01 a promi*soT> ro*e pi\ al Ir on femanil an f ll>e ilcfmilant hid guaran* 
f'»il the jTpi\n»‘nt of the loin if ^ mitfe default in pavment It was 
held tha‘ the suit sgiinst the aiiTti Ml under this \rticle imJ the cause 
of action arose on the same dale as it arose igilnst the pnncipil debtor, 
nr the date of cswution of the prorai*<or\ niit<^— /?w/rHifr<t A’isAere i 
lltriu\tkm Co^^rra'i f fniwrarrr Sortrlj 44^''! 078 Srre«i/A /?i5y v 
Peary Mohan. 21 C W V 479 25 C I J Ot 39 Ind Cis 205 

Breach t-J implied contract — ^The expression 'implied contract’ is used 
in this Article in the sense In nhich it is understood m English law The 
Contract Act and the Limitation Act are not statutes tn part matena, and 
it should sot be assumed that Article It j is confined to cases of ivhat would 
b« implied contracts according to the definition gives in sec 9 of the 
Contract Act The result of cosfioing it to such cases would be that where 
a suit IS instituted against the prinapal and an agent together and relief 
IS claimed afaiost them in the alternative accordiag as the act was autho 
ri»ed or not by Uu. pnnapal, a different penod of limitation would be apph 
cable against each, of them, though the obligation anscs out of the <ame 
transaction This could not have been intended by the legislature — 
Vtiim an v ittcha, 38 Mad 275 (278) Sec this case cited nnle 

Where a doctor is engaged to treat a patient without any arrangement 
being mode at the time as to his fees, there is nn implied contract, an ac* 
tion for breach of which is governed by this Article— ^u/iiA v Brojonalh, 
13 W R 96 

A suit by some of the propricto*8 of a village against the lamLardar 
lot an account of thf profits of the snlhge is governed by this Article, or 
Article So and not b> Art i2o , because in so far as the propne.ors permit 
the lamhardar to collect rents and manage the village on tlieir behalf, he is 
an agent and is as such bound by an implied contract to render an acccount 
the end of each agricultural year Limitation runs from the date when 
the account ought to have teen rendered under the implied contract— 
^nanfrom v Ganahram, 4 P L J 301 1305), 51 Ind Cas 733 

The p|ainti9 sued the defendant who had married the plainhSs de* 
ceased brothers widow, to recover, by way of compen'ation, the money 
expended by his deceased brother's family on the marriage, founding bis 
claim upon a custom of the Jats of Ajmerc, whereby a member of that 
commumty maiTjong a widow is bound to recoup the expenses incurred 
by her deceased husband's family on his marriage It was held that 
this was a suit for compensation for breach of an implied contract, and 
it fell under this Article — Madda v Skto Baksh, 3 All 383 



414 


THE INDIAN UMrfATION ACT. 


[Art ri6. 


478 Successive breaches — In a smt for breach of a contract to be 
performed at different times, the penod of hmitahon must be calculated 
from each breach of contract as it arises Where there is a contract for 
performing certain duties id each of several years, each breach of the 
contract is a complete cause of action, and damages are recoverable for 
each separately — Mahx SoAn v Forhes, 6 W R , ActX, 61 

Upon failure to pay the pniicipal and interest upon the day appointed 
for such payment, a breach ol the contract to pay is committed, and the 
fact that the money subsequently remains unpaid does not constitute 
successive breaches within the meaning of this Artide — Mansah Ab v 
Gulab Chand, xo AU 85 

Successive breaches happen 10 those cases only m which there is a pro- 
mise to perform periodically, such as payment of rent or of annuity, conti- 
nuing breach applies only to contracts obliging one of the parties to adopt 
some given course of action during the continuance of the contractual relabon 
-~^Haghuhar v Jat) Ra], 34 AU 429 (431) , V N Witra’s Limitation, p 304 

^Vhere a decree-holder does not certify a payment made to him out 
of Court by the judgment-debtor, and applies for execution without giving 
credit for such payment, a suit by the judgment-debtor for any damage 
he may have suffered by the decree holder’s neglect to certify and by tbs 
proceeduigs in execution, is one for bneadi of tbe impbed promise to certify 
the pajment to Court and is governed by this Article Tbe filing of tbe exe- 
cution petition in itself gives a cause of action, though no money may have 
been reabsed, and successive appbcations will give nse to successive brea 
cbes and fresh causes of action If money is subsequently realised, that 
will give nse to a further breach of the covenant and a fresh cause of action 
— Gopala$amtv Namtnalvar, L J 176, 48 Ind Cas 810 

479 Conbnuing breach — ^Where the lessor fails to give dchiery 
of possession of a portion of the land demised to the lessee on account 
of the obstruction by a person claiming under a paramount title, the 
breach, whether it be considered as a breach of a covenant to deliver pos- 
session or of a covenant for quiet eojoyment. occurs once for all on tbe date 
of failure to deliver possession, and is not continuing but complete and 
final , consequently, the period of Imiitatioa for a suit by the lessee for 
damages for breach of the covenant oommeuces to run from tbe date of 
such failure and not from the close of the term of the /ease — Secretary e} 
Slate V Pemmaraju, 40 Mad 910 (919}, 30 M L J 575, 35 Ind Cas S54 


n6. — For compensation 
for the breach of a 
contract in vvntuig 
registered. 


Sue \Vhen the penod of luni- 
yearn. tation would begin 
to run against a suit 
brought on a sunilar 
contract not registered. 
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479A Scope — The Ltmjtahon Act has drawn a broad distmchon 
between unrejnstered and repstered instmments The words ' not speci* 
oally pro\nded for' which occur lo Article 1 15 do not find a place in Article 
116. and the conclusion is that if the instniment is registered Article 
116 will apply in spite of the fact that a special provision has been made in 
some other Article in respect of a similar instrument not registered There- 
fore a suit to recover ro>*alttes due under a rejis*ercd lease is governed by 
Article 116 and not b> Article jio — Tncemd/is v Coptnath, 44 Cal 759. 
7«7 (P C) 

The word 'compensation' in this Article need not be rcstncted to a 
suit for unliquidated damages and can be held to include a claim for a 
sum certain— v Hammad 49 Bom 596 AIR 1925 Bom. 

dfo. 

The word 'contract' m this Article means a contract 'express or implied’, 
the words ‘express or Implied' used m Arbclc T13 should be read into Arti- 
cle ri6 It will therefore include an tmpixd contract, e g a. covenant 
of title which is implied in a deed of sale under sec 53 (a) of the Transfer 
of Property Act A suit by the vendee for return of purchase money 
owing to the defect of title of the vendor 1$ governed by this Article— 
Canappa v ffammad, (supra) See Note 484 below 

480 Registered contraet — It was held in an earlier Madras case that 
the word 'registered' in this Article most be read as defined m the General 
Clauses Act, see 3 (43) Under that section the term 'registered' includes 
documents registered under any special law, such as the Companies Act, 
Copyright Act, as well as documents registered under the Registration 
Act Therefore, a suit by a shareholder against a company registered 
under the Companies Act to recover dividends was governed by this Arti- 
cle as the nght to the dividends arose out of the contract between the share- 
holders and the members of the Company which is embodied in the regis- 
tered memorandum and articles of association — Rtpon Presi and Sugar 
Mill Co Ld y Venkatarama, 42 Mad 33 (34, 35), 35 M L. J 253, ^8 Ind 
Cas 903 But this deasioo has now been overruled by the Pull Bench 
case of Rama Seshayya v Trtpurasundar* Cotton Press, 49 Mad 468, 30 
M L J 320, 94 Ind Cas 313, AIR 1926 Mad 6x3. (Poll Bench Reference 
on appeal from 46 M L J 563, A I R 1924 Mad 721). where it has been 
held that the relation between a shareholder and the company is not a 
ccatracfaaJ &sd a sa/t by a ^anboldee ol a hmtted Company 

for recovery of arrears of dividend 15 a claim for a debt, and as the Limitation 
Act docs not speaally provide for such suit. Article 120 would apply. The 
Judges ol the Full Bench also expressed the view that the word 'regis- 
tered' in this Article should be interpreted in the ordinary sense of regis- 
tration under the Registrabon Act, and the deposit of the Memorandum 
and Articles of Association with the R^istrar of Joint Stock Compamee 
did not amount to registration 
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A foritort, a suit, not by a shareholder but by a purchaser m Court 
auction of the shares of a company, to recover the arrears of dividends 
m respect of those shares is governed by Article 120, and not by Article 
1 16 — Ibid 

481 Suit on registered bond — ^A suit is none the less a suit for com* 
compensabon for breach of contract in writing registered ivithin the 
meaning of this Article although it has l»en brought for recovery of a 
specified sum of money on a registered bond or other contract — Go»esh 

V Madhavrav, 6 Bom 75 , Jtam Narain v Adindra 17 C W N 369 , 
Nabacoomay v Sirw ^fulhek 6 Cal 0| . Gmjanand v Satlajanand, 23 
Cal 645 {at p 663) Ethel Kerr v Clara Rutton, 4 C L J 510 , Husain 

V Hafit, 3 AH 600 A'Amhhi v Hasiruddta, 4 All 255 , Cauxi V Surju 3 
AU 276 Afagalun v Narayan 3 Ufad 359, Challaphroo v Banga 20 
C W N 408, 22 C L J 3TI , Seshayya v Annamma 10 Mad too , Ralh 
nasamt v Siibramattya it Mad 56. Ram Buksh v Moghar 1881 P R 
86 , ColUctor of Etaieah v Beit Maharam 14 AU 762 ; Hssiannt v Chanji 
12 C L J 4S3 . Susil V Gaurt, 39 All 8l 

Thu Article applies to a suit against an infant on a registered bond 
given fornecessaries but in such a case it is rcrjuisite that the considera 
tion for ^7hlch the bond is given should be proved, and then the bond 
becomes a registered contract which binds tbe infant— pSAaiij Charan v 
Chouihury Debya, 2t Cal 872 

482 Suit on instalment bond —This Article is applicable to a suit 

on a registered instalment bond, notwithstanding the c'cpress provisions 
of Art 74. The present Article is intended to applj’ to all contracts in 
writing registered, whether there is or is not an express provisioa m this 
Act for similar contracts not registered— i)»u Dayal v Gopal, 18 Cal 508 , 
Rup Narayana v Gopt, ix C W N 903 .• 

483 Suit on mortgage — In a sut by a mortgagee against the mort- 
gagor, this Article and not Art 132. is applicable, so far as the right to re 
cover money against the mortgagor personally is claimed— ffagAuhar v 
Lachmtn, 5 All 461 (462) , Kameshwar v Raj Kwnan, 20 Cal 79 at p 
84 (P C ) , Ralhnasamt v Suhramanya, ir Afad 56 {39) , Rahmat v Abdul, 
34 Cal 672 (675) ; Ram Narayan v Nand Kumar. 23 O C 164 . Narain 
v Adindra, 17 C W. K 369, Dinhar v Chhagailal, 38 Bom 177 (iSr) 
Thus, where the mortgagee at first bnngs a suit for sale on a mortgage, but 
the mortgaged property being found to be inalienable, he claims a simple 
money decree, the suit falls under Art 116 — Thamman v Dakhand 9 
O L 1 171.A I R 1922 Oudh 113 In Lalubai v Naran 6 Bom 7^9 
F. B (overruling Pesionji v AbdiA Rahtman, 3 Bom 463) it was held that 
a suit for a simple money decree on a mortgage was governed by Article 
13s But this Bombay Full Bench case must be deemed to have been 
overruled by the Pnvy Council case of Ramdtn v Kalka, 7 AH 50a m which 
their Lordships have laid down that Article 132 applies only to suits 
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bronght for money charged upon immoveable property for the purpose of 
'cco'enngit out of the properly so chaiged 

In this PrivyCouncil case (at p 503) the Judicial Committee had made 
an in advertent remark that a suit for recovery of money personally from 
the mortgagor (under a registered mortgage) must be bronght within the 
same penod of limitation as a suit on a bond for money viz three years 
This fulmg cannot be supported and from the fact that no cases are referred 
to m the judgment it would app>.ar that n »ne were cited in the argument 
and that th“ Pnvy Council consequently w re not aware of the current 
of decisions m India — StarLng 5th El p In the Bombay case of 

Dinkar V Chhaganlal Ham 177(181) Shah J observes With regard 
to the observations of Ramdia v Katha I may say that having regard 
to the facts of that case the only point which arose for decision was whether 
for the purposes of personal liability the penod of 12 years under Art 133 
applied to the case There was no point in that case as to whether the 
penod of limitation nmuld be three years or six years Therefore the oh' 
servations in the case of JRamdtH v Kalka about the shorter penod of three 
years being applicable were not necessary for deciding the appeal As the 
observations m the case ot Kameshwsr v Raj Xuoiart, 30 Cal 79 (84) 19 
1 A 33 t are in consonance with the current of decisions of the Indian 
Courts and in conflict with the dictum in the ease of Rimdtn v Kalka 
I think it would be proper to accept the view which has found favour with 
the Indian Courts 

A usufructuary mortgage contaioed a stipulation that if the mortgagor 
failed to deliver possession the mortgigee might bnng the mortgaged 
property to sale Possession of the property not having been delivered, 
the mortgagee brought the mortgaged propetbes to sale and as the sate 
of the property did not satisfy the mortgage-debt he applied for a personal 
decree (under sec 90 Transfer of Property Act) Held tliat in order to 
find whether the apphcation for personal decree is maintainable the Court 
will have to see whether the suit was brought within the penod of limitation 
prescribed by this Article If the suit for stle of the mortgaged property 
had been brought within six years of the expiry of the term of the mortgage 
the amount sought to bo recovered by the personal decree was legally 
recoverable — SheaCharatv Lot)* 18 All 371 (372) Jang\ Singh v Chan 
dar 30 All 388 (389) 

Even though a mortgage-deed contains no express personal covenant 
to pay the debt sXiVl a personal covenantis imphed in and is an essential 
part of every simple mortgage and a suit for personal remedy against 
the mortgagor is governed by this Article— /a tgt Stngh v Cha tder 30 
All 388 389 (dissenting from Sawaba v Abaji ii Uoni 47^) 

Where a mortgage-deed is executed by the father in a Mitakshara 
joint family under orcumstances that it is not binding on the sons t 
mortgage cannot be enforced against the mortgage security the 
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gagee would be entitled only to a money-decree against the sons, and 
the suit falls under this Article — Surja Prasad v Golah Chand, 27 Cal 
762 (767) But if it IS executed under circtimstances that the debt becomes 
binding on the sons {t « if the debt is mcmred for the purposes of the 
family, and not for immoral purposes) it will be enforceable against the 
estate, and the suit will undoubtedly fall under Article 132 — Maheswar 
V Ktshun Singh 34 Cal 184 (190) 

When a mortgagee is deprived of his secimty, under a decree of a Civil 
Court, he IS entitled to proceed personally against the mortgagor , such a 
suit is governed by Article 116, and limitation runs from the date of depn 
vation of the security and not from the date of the mortgage — Maung 
Van V Maung Pa 3 Rang 60, 80 Ind Cas 56, A I R 1925 Rang 223 
Where a registered instalment mortgage bond contained a covenant 
that in case of default m payment of an instalment the mortgagee would 
be entitled to take possession and that if there be failure m delivering 
possession, the mortgagee would be entitled to recover the entire amount 
from the person or the mortgaged property or the other property of the mort 
gagor, a suit to recover the mortgage money personally from the mortgagor 
upon failure of the mortgagor to pay an instalment was a suit for 
compensation for breach of contract under this Article and was in time if 
brought within 6 years from the date of the default — Collector v Pawan 
30 All 400 (402} An instalment mortgage bond executed m 1909 provided 
that the mortgage amount was to be repaid by nine annual instalments 
and contained a stipulation that if there was default in the payment of 
any instalment the mortgagee would be entitled to demand the full amouot 
seenred by the bond Default was made in the very first instalment ifi 
September 1909 and the mortgagee toooght the present suit on 13th 

January igjo (i t more than 6 years after the first default) to recover the 

money personally from the mortgagar Held that the suit was not baned 
in respect of the instalments that fell due wilhm six years of the date of 
the suit, vir the instalments from September 1914 to 1917 The fact that 
the suit was not brought withm six years from the first default did not bar 
the entire claim, because it was left to the option of the creditor to demand 
the entire amount on default of payment of an inatalmeut and it was 
not obligatory on the creditor to bring a amt for realisation of the entire 
amount as soon as any of the instalments fell due — Pamsekhar v Mathura 
4 Pat 820, go Ind Cas 249, AIR 19*5 Pat 557 

A smt by a usufructuary mortgagee for refund of the mortgage money 
on account of the mortgagor's failure to put the mortgagee in possession 
of the property is a suit for breach of the mortgagor’s habihty to give 
possession, imposed by sec 68 of the Transfer of Property Act, and is 
governed by this Article — Umichaman v Ahmed, 2t Mad S42 

A suit by a mortgagor to obtam from the mortgagee the amount ex 
pressed in a registered mortgage-deed to have been advanced but which wss 
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not paid by the mortgagiee. together with damages for non-payment, is 
governed by this Article and not Art 113 because the withholding of pay- 
ment of the mortgage money by the mortgagee to the mortgagor would 
amount to a breach of contract, and the smt to recover the money is nothing 
other than a smt for compensation for damages caused by the breach of 
contract, and in the absence of any specific provision to the contrary, time 
will run from the date of exeenhon of the mortgage-deed— v 
Iniar, 13 All ioo (204) 

If a mortgage-deed is registered 1 ^ a Registermg Officer withm 
whose jurisdiction the mortgaged property is not situate, the deed mil 
be treated as a simple registered money bond , and a suit for money 
based upon the bond will fall under this Article — Jogtnee v Bhoop, 29 
Cal 654 (663) 

Interest ajler due dale — Where there was no stipulation in a mortgage- 
deed to pay interest after the day fixed for th'* repayment of the mortgage- 
money, it was held by the High Courts in India that the mortgagee 
conld not claim interest after the time fixed for repayment of the mortgage- 
mane}, but could claim only damages in Leu of interest as long as the 
mortgage money remained unpaid after the due date, that the damages 
were cot a charge on the mortgaged property under article 132, and that a 
suit for the recovery of soch damages fell under article 116 and must b« 
bitiugbt mthm six years from the due date of the mortgage — Bhagwani 
V Daryeu, 11 AU 416 (420) . Nartndra v Khadtm Hossetn 17 AU 581 
(587] . Gudn Koer v Bhubaneshwar*. 19 Cal 19 (23) , Colam Abbas v 
Mahomed Jaffer, 19 Cal 23 (Note) . Bad* v Snmt P*lla* 18 Mad 237 
(263) , Thayar v Lakshm*, 18 Mad 331 (334) , Mansab Ah v Culab Chand, 
10 All 85 A Full Bench of the Calcutta High Court has laid down that 
though a mortgage bond contains no stipulation for payment of interest 
after the due date, the mortgagee is entitled to tnlerest for six years That 
is, the Court awarded interest (and not merely damages) but held that the 
claim for interest was governed by Art 116 — Mol* Stngh v Bamohan, 
24 Cal 699 (F B ) at p 703 

But the question has been settled by the Privy Council m the case 
of Mathura Das v Raja Nanndar, 19 All 39 50 (P C ), 23 I A 138, (on 
appeal from 17 All 381) where their Lordships held that even though 
the mortgage-deed did not expressly stipulate for payment of mterest after 
due date, the mortgagee was entitled to claim post-diem interest as interest 
(and not merely damages) and that the claim for such interest ivas not 
governed by Article 116 (but by Art T32) In this case the mortgage was 
dated I7lh Febmaiy 1880, and the mortgage money was payable with 
a certain rate of interest ‘within a year’ The mortgagee sued on his 
mortgage m June 1890 Their Lordships held that the mortgagee shoul 
be granted the usual mortgage-decree for the principal with interest 
to the date of the decree The Calcutta High Court has also held in , 
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case that although there is no stipnlatum for payment of interest after the 
due date of the mortgage the Court is entitled to allow interest at reason 
able rate after the due date under the provisions of the Interest Act 
until the final order for sale And this interest is to be recovered from the 
property in the same way as the mortgage money — Bikramjtt v Durga 
Dayal 21 Cal 274 (278) That is Art 132 would apply to the claim 
for interest 

A mortgage bond stipulated that interest at a certain rate should 
be paid annually and there were no woids limiting this Lability to the 
time fixed for the payment of the pnnmpal it appeared from the evidence 
that interest had been paid for several years after the due date it was 
held that the interest was a charge on the property, and that the claim 
for interest fell under Art 132 — Vtihoba v Vtgneshwar 22 Bom 107 (no, 
III) 

484 Breach 0! covenant of title — AVhcre the vendor sold under 
a registered sale-deed a property of which he was not m possession and 
even afterwards failed to secure possession to the purchaser owing to his 
(vendor s) defect of title held that a covenant of title being implied in 
every transachon of sale under sec 35 of the Transfer of Property Act 
the failure to give possession to the purchaser must be regarded as a breach 
of contract in wntmg registered and a suit by the purchaser for refund 
of his purchase money would be governed by this Article — Krtshnan v 
Kannan ii Mad 8 Ganafipa v Hammad 49 Bom 596 AIR 19^5 

Bom 440 89 lnd Cas 39 Where a sale-deed contained an express covenant 
that in the event of the purchaser losing part of the property sold owing 
to defect of title of the vendor or to any other cause he would be entitled 
to a refund of the proportionate part of the purchase money a suit for 
such refund upon failure to get possession of a part of the property was 
governed by Art 116 and not by Art 97 — Mul Kunwar v Chatlar Singh 
30 All 402 Similarly where a sale deed set out that the property n as un 
encumbered and there was a covenant that if the purchaser was dispossessed 
of any part of the property he would get a refund of a proportionate part 
of the purchase money a suit for such refund upon his being dispossessed 
of a part of the property by a prior incumbrancer fell under this Article 
and not Art 97 and must be brought wiUun sue years from the date of 
dispossession — Ram Jaggt v Kauhshar 30 All, 405 (Note) A registered 
deed cl sale executed in 1905 recited * If there is any dispute in respect of 
the p operty by relations and others we (vendors) shall settle them at our 
own expense and we shall be bound to carry out this sale without obstruc 
tion The son of one of the vendors sued to set aside the sale as regards 
the share of his father and obtamed a decree m 1913 for possession of that 
share Thereafter a suit was brought by the vendee in 1917 for the re 
coveiy of the part of the purchase money oorresponding to the share of the ^ 
propertylost to him. Held that the suit was one for compensahoo for 
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breach of covenant of title and was go\enied not bj Article 97 but by 
Article 116 the penod of limitation ran from the date when the covenant 
was broken (the date of the decree of 1913 or the date of dispossession 
la pursuance of that decree) and the suit was not barred— Sts//a Subbayya 
\ Pacha Ptlchanna 43 \f L J 64 68 Ind Cas 190 AIR 1923 Mad 28 
See also AninachaJa v Ramasamt 38 Mad 1171 Natckft v 

\ enkatasubba x M L J 162 \arayana v Pedda Rama i Af L J 479, 
Pirbhu V n d ir&ai ii N L R 186 Chidambaram v Stvalhasa iiy 15 
Af L J 394 Ramdkan v PunkoUam 22 V L R 49 A I R 1926 Naff 
109 Multai Mat v B td/iuma! 45 Bom 953 {960) Stgamant v Mutti 
badra 49 AI L J 663 If the sendee is dispossessed by virtue of a decree, 
limitation runs from the date of the decree of the first Court and not 
from the date of decree of the Appellate Court — Stgamant v Mumbadra 
(supra) 

The defendant as the Karnavan of a tarwad executed for considcra 
tion an ekrar ffranting a Lcense to the plaintifi for cuttmff trees m a forest 
betongioff to the tarwad In a subsequent suit it was deaded that the 
ekrar was not binding on the tarwad and the plaintiff was restrained from 
cutting trees The plauitiS thereupon sued to recover the money advanced 
under the ekrar Held that as the bcense was neither a sale nor a lease of 
immoveable property within the defimtion of those terms under the Transfer 
of Property Act a covenant for title and quiet enjoyment could not bo 
implied under sec 35 (j) or section io3 (<) of that Act and consequently 
the suit could not be treated as one for compensation for breacli of a regts 
tered contract under section 116 but that the suit fell under Article 62 or 
gj—\faMmthulii V Ptahahlal -'9 Mad 353(357 358) 

4S5 Suit on sale-deed — ^AAh're a registered deed of sale contained 
a covenant that if the land actually conveyed proved to be less than the 
land pirporfcd fo be conveyed or if the profits of the property proved to 
be below a certain amount stated in the deed of sale the seller nould 
refund a proportionate amount of the purchase money a suit for such 
refund was held to fall under this Article and not under Art 63 — Kfshen 
Lai V Ktnlock 3 All 712 Amanal v Ajudhia 18 All x6o 

On a sale of immoveable property the vendees covenanted with the 
vendors to pay a portion of the consideration money to the mortgagee 
of the vendors but they did not pay in accordance with the covenant 
m consequence of which the mortgagee sued the vendors upon his mort 
gage and obtamed a decree The vendors however did not pay any money 
under the decree They then brought tlus suit against the vendees for 
compensation for breach of the covenant It was held that the suit was 
maintainable and it was not necessary that the vendors should have 
suffered any loss (t e should have paid any money under the < 
before they could bring their suit that the suit was governed 
Article and as no time was specified m the saL-deed for payment 
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by the vendees to the mortgagee. Iinutatioa began to run from the date 
of the execution of the sale-deed— ifagAuhar v. Jeij Raj, 34 All 429 {431) 

See also Abdtd Axtz v Md Bahhsh, 2 316, cited in Note 401 under 

Art 83 

486 Suit on exchange-deed —Where a registered exchange-deed 

contamed a covenant to indemnify, m case of cither party being depnved 
of the property acquired by exchange, the case was governed by Article 
83 read with Article 116, and a smt brought by the plaintiff within six 
jears fcota the date oi hia being depnved of some oi the lands, was vfithm 
time—SrtKieasa v Rangasamt, 31 Mad 452 ' 

487 Suit on lease — A suit to recover damages for breach of covenant 
of a lease, the terms of which nere embodied in a registered poUah, is 
governed by this Article — Ctnsh v Kunjo. 35 Cal 6S3 (687) 

A suit tor damages by the lessee against the lessor for failure on the 
pert of the latter to put the former ui possession of the leased premises 
the lease being registered, is go\cmcd by Art \ib—Zam%ndar of Vittona 
gram V Bekara, .5 Mad 587 (596) 

488 Other suits — 

SmX for re»l under registered habuhal —Sec notes under Art Jto 

Suit for rent under Bengal Tenancy Act —See notes under Art uo 

Suit against agent —See notes under Article 89 

Suit on registered ekrar —A suit opon a registered tktar executed 
by the pnest of an idol for recovery of arrears of maintenance is governed 
by this Article — Ctnjanund v Saitajanund, 23 Cal 845 

Suit on deed of release '—K suit for recovery of certain moveable pro- 
perty (books) under a registered deed of release, executed by the defendant 
in favour of the plaintiff, m which the defendant acknowledged the books 
to belong to the plamtiff, fell under this Arbcic — Rama Nath v Mohtsh 
9 C W N 679 

Suit jor amount agattisf partner — \ suitfor account by oce partner 
against another after dissolutiou of partnership is governed by Art 106 
and not by thi? Article, even though the deed of partnership is registered — 
Vtxiravan v Ponnayya, 22 Mad 14 This Article cannot be stretched to 
cover every case in which the plaintiff 5 claim may m its ongin be referred 
to a contractual relation which is expressed m a registered agreement — Ilnd 

SuU on account slated —Where a registered partnership contract 
binds the parties to pay tho loss according to their respective shares, a 
suit to recover the defendant s share of the toss, on a settlement of account* 
between the plaintiff and the defendants, is not governed by Article 64 
(nor by Art 106) but by Article X16— 7?a»ga Redds v. Chtnna Reddi, *4 
Mad 465 

489 Contract signed by one pax^ — A contract (lease) which has 
been registered, is to be treated as a contract la writing registered, not* 
witbstandmg that it bears the signature of only one of the parties (vir the 
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teaint onl}) There is no statutory provision requiring the signature 
of both parties — Cimhv Kunja jsCal 683 (6SS) , .4mb<i/«ira«a v Vaguran, 
19 Mad 51 , hotappa v Vallur Ztttntndar, 25 Mad 50 Zamtndar of Fmi- 
anagram v Behara, 25 Mad 387 • 

490 Limitatioa — Limitation runs from the date when the contract 
is broken, or when there are successive breaches from the date when the 
breach in respect of which the suit u instituted occurs or when the breach 
IS continmng. from the date when it ceases — Ram Narain v Adtndra, 
17 C W N 369 Upon failure to pay the money due on a bond, there is 
but one breach of the contract, vu the nonpayment on the date agreed 
upon , and there is no question of continuing or successive breaches during 
the time the money remains unpaid — BhagwanI v Datyao, xi All 4x6 
(423) . v GuJab, 10 All 85 . Colam v Mahomed, tg Cal 23 (Note), 

Cudn V Bkubatuswan, I9 Cal 19 (23) See also 34 All 429 cited in Note 
478 under Art 115 

A sale-deed was executed in favour of the plamb&s in 1901 purporting 
to conAey the property free from incumbrances and containing a coven* 
ant that should any excess sum be charged against the purchasers, the 
other properties of the veadoc would be liable (or the same together with 
interest and costs At the tune of the sale there was a pnor simple xnort* 
gage existing on tho property, and the mortgagee brought a suit for sals 
in igi3 which was decreed in 1914 But before sale, the plaintiSa paid 
o2 the decree in May 1915 and in July 1913 brought the present stilt 
for recovery of the amount which they had paid on account of the mort* 
gage together with interest It was held that the suit was not barred, 
as the cause of action arose on the date on which tho plaintiRs suffered 
actual loss (May 1913) by reason of being compelled to pay oS the decree 
on the pnor mortgage — Ram Dulan v Hardwan 40 All 603 (609) 

A mortgage was executed in 1899 and part of the consideration money 
was left with the mortgagee to pay off a pnor mortgage, it bemg agreed 
that the money was to remain with bun and that any interest which might 
accrue on this sum in future would be entirely upon his shoulders and would 
have to be paid by him when be paid the money The mortgagee neg* 
lected to pay, m consequence of which the pnor mortgagee sued and 
obtained a decree for sale m 1905 and eventually the mortgaged property 
was sold m 1912 The remaining property was sought to be sold for the 
balance of the decree money , to avert that sale the mortgagor paid ofi 
the smoust aad tbeo brought ibo preaoat sait is ryib to recover damages 
from the mortgagee Held that in as touch under the agreement between 
the parties the mortgagee had nodertalren all responsibility for further 
interest and could therefore pay the joior mortgage at any tune, the cause 
of action did not accrue on the date of the mortgage in 1899, but arose 
when the mortgagor was actually danuufied in 1912 — Ithrx Prasad v 
Muhammad Samt, 19 A L J 8t, 60 lod Cos 829 
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In Raghubtr v Jaij Raj 34 All 4^9 (see the facts of this case stated 
at p 4 I ante) where the plaintiffs did not suffer any loss (»^ did not pay 
any money under the mortgage^ecree) and as no tune was fixed for pay 
ment of the mortgage money by the voidees to the mortgagee of the vendors 
it was held that limitation ran from the date of execution of the sale-deed 
It was further held that the obtainment of the decree by the mortgagee 
against the vendors did not give them a fresh startmg point for limitation 
The Judge further remarked that even if the vendors had paid any money 
to their mortgagee under the mortgage decree it was doubtful whether 
tJitHould hale f irnishct! a fresh cause of action to them This decision 
folio vs the English case of Jiattley v Faulkner (rSro) 3 B & Aid 288 
R R 390 where it is laid down that one breach of contract can only 
furnish one cause of action and that any consequential damage axismg from 
the breach gives no new cause of action 

117— Upon a fore Six 

ign judgment as >f\r> 

defined in the Code 
of Civil Procedure 
1908 

118 — ^To obtain a dc Six 

claratjon that an years 

alleged adoption is 
invalid or never 
in fact took place 
490A Invalid In some earlier Punjab cases it was held that 
a distincpon should be drawn between a case where an adoption is wholly 
unautbonsed and is therefore an absolute nuUtly incapable of creating 
any jural relation between the adopter and the adoptee and a case where 
the act IS done with autbonty but in an improper exerase of that authority 
and it IS in the latter sense that the woitl*invahd in Article zi8 sbottld be 
construed Therefore this Article is inapplicable to a case of votd adoption 
las ior instance where the wiiow adopted witiiout any an^nonty iiwa 
1 usband)— -/fern 1 Dad v Naihu 86 P R 1905 (E B ) Bhagal Ram 
V fiilsi lla I 144 P li 189 Alu/aMMad Dsn v Sardar Dsn, 67 P B 
1901 Ihese rulings were doubted in a later case of the same Chief Court 
where it was held that Article 118 apphed to every case where the vahdity 
of the adoption was the substantial question in issue, and the fact that 
it was alleged to be invahd or was inherently invahd made no difference 
in the matter — Md Nsasuddsn v Md Umar Khan 1 P R 1907 The 
ruling in 86 P R 1905 (F B) has also been disapproved of in Nathit v 
Rahaman 44 P K tgtt it lad Cos it 


The date of tlie judg- 
ment 


When the alleged adop 
tjon becomes known 
to the plaintiff 
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491. Suit firpossessfon — 

Vnitr the Act cf 1871 — Article 129 of the Act I\. of 1871, which cor 
responds to the present Article, ran thus Suit to set aside an adoption 
— Twelve years — The date of the adoption or (at the option of the plaintiff) 
the date of the death of the adoptixe father The question arose whether 
the Article applied to a smt for possessta/t It was held by the Pnvy 
Council that where the plainbfl could not succeed without displacing an 
apparent adoption b> xnrtue of which the opposite party was in possession, 
a suit b) the plaintiff for possession fell under that Article The expression 
*sct RMdc an adoption in Article 129 applied icdiscnnimatcl) to suits 
for possession and to suits of a declaratory nature, and it did not denote 
sole!) a suit of the latter desmption—Jagadamba v Dahhina Mohan, 13 
Cal 30S (P C ) . Mohesh v Taruth 20 Cal 487 (PC) It should be 
noted m this connection that the Pnvy Counul case of Jiaj Bahadoor v 
AehutnM, 6 C L R Z2 (in which it was held that Article 129 of the Act 
of i67{ did not apply to a suit for possession, and which gave nse to a 
good deal of miscnnceptinn tn Indian Courts) was not a suit to set aside an 
adoption but was a suit brought by a reversioner for possession and for 
canosllahoa of a deed which purported to give an absolute interest to the 
widow, and the defendant in the suit claimed under an adoption which 
was one to the widow herself and not to her husband , the Pnvy Council 
held that the adoption being void, the plaintiff was entitled to claim 
possession, ignoring the adoption These deusions under the old law 
should not be accepted as of any authority under the present Act. 

Article t 27 of Act IX of 1871 applied to all suits in which the plaintiff 
could not succeed without displacing an apparent adoption by virtue 
of which the defendant was in possession Th.t Article prescribed 
12 years as the p nod ol tune within which a suit to establish or set 
aside an adoption might be brougl t. and that such period of twchc 
years should begin to run from the dat of adoption, or (at the option 
of the plaintiff) from the date of the adoptive father s death T 1 erefore. 
where no suit xvas brought by the reversioners to set aside an adoption 
made by a Hindu widow, within ir years from the date of adoption, the 
reversioners were not entitled to bnng any further suit after the widow a 
death to recover the property from the defendants who were in 
possession by virtue of the adoption, because Act IX of 1871 did not 
give to a reversioner whose right to sue for possession accrued upon the 
dea h o( a Hindu widow, any farther time than the 12 years given b) 
Arlicb 129 to any plaintiff Although under Article 141 of the Act 
of 1877 the reversioner might bnng a suit for possession within la 
years from th- death of the widow, still if the penod of limitation 
prescribed by the Act of 1871 had already expired befure the Act of 187 
came into force, it could not be revived by the latter Act — Vatihta 
V Snrangath. 48 Mad 883 ( 1 *. C ), 49 M L J 769, 42 C L. 
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AIR 1935 P C 249 This raUag is of no importance under the 
present Act 

Under the Ads of 1877 and 1908 — will be seen that the langnage 
of the Article under the present Act (which is the same as in the Act of 
1877) IS entirely different from the language 0/ the Article in the Act of 1871 , 
the period of limitation the date from which it runs, and the description of 
the nature of the suit have all been changed , and the question is whether 
the alteration of the language denotes a change of law, in other words 
whether the present Article will apply to a suit for possession 

In a large number of cases of the several High Courts, it has been held 
that by departing from the language of Art 129 of Act IX of 1871 and 
by using a language in Art 118 of the Act of 1877 which can only refer to a 
suit for dedataUan it la intended that this Article should apply only to 
suits where strch hart declarations are sought /or, it does not apply to a 
suit for possession of property, even though it may be necessary in such a 
suit to decide that a given adoption is invalid — Natthu Stngh v Gulah 
Singh iy All 167 (171) . Basdeo v Copal, 8 All 644 , Radha DuJaiya v 
RasAxh Lai, 45 AU i (4) (distingnishing CAunm Lai v Stla Ram, 34 All 
8) , Bathanta v Kalt Charan, 9 C \V it azz , Rant Chandra v Ranjtt 
*7 Cal 34a Lola Parbhn v Mytne, 14 Cal 40: (4 17) , Velaga Mangamma v 
Bandlamudi 30 Mad ioB , Maharaja of Kolhapurt v Sundaram, 48 Mid x 
Rama Rao V Venhola, 17 M L J z8z , Kalandavelt* v Arumugalha 18 
Ind Cas 49^ , Bhagabat v Murart,t$C L J. 97 Htralal v Bat Rata, 
21 Bom 376, Beddarea V Yellawa 46 Bom 776 (P B) , Shah Z>eo Naratn 
V Kusttm JCuman, 3 P L J 164 , 5 iiiya» Stngh v Rharah Ssngh. 96 P K 
igo8 , Nathu V Rahman, 44 P R igix , Wastra v Talln 96 P R 1893 
This IS the nght view of the law and one which has been approved of by 
the Pnvy Council in Trtbhua/an v Ramesaar, s8 All 737 (P C J and Md 
Umar V Md 39 Cal 418 (P C) And this view has now been 

confirmed by the deciswa of the Judicial Committee in the recent case of 
Kalyandappav Chanbasappa, 4B Bota 411 (P C), afi Bom L R 509, 
28 C W N 666, 22 A L J 508, 46 M L J 598 where their Loidships 
have distinctly laid down (at pp 426, 437} that the language of Article 
u8 of the Acts of 1877 and 1908 is different from the language of Art 129 
of the Act of 1871, that the words 'a suit to obtain a declaration' are terms 
of art and refer to suits under see 42 of the Specific Relief Act for a dtcla 
tatory decree that an adoption is invalid or did not take place, and that 
the Article applicable to a suit ior possession of immoveable property on 
the death of a Hindu female is Article 141, even if it is uecessaiy to deadc 
in that suit whether an adoption is oris not valid 

Bat it has been held by some cases of the Bombay and Madras High 
Courts and the Punjab Chief Court that the altered language has made so 
difference in the law of limitation, that the present Article applies to 
every suit for possession in wluch the validity of the adoption is the snfcs* 
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stantnl question m dispute, whether such a question is raised_by the 
plamtifl m the first instance, or arises in consequence of the defendant 
setting up his own adoption as a bar to the plaintifl s success — SriBitas 
V Hanmant, 24 Bom 260 T B (overruling Fannyatnnta v Manjanna, 
21 Bom 159). SAnmras v Barant, 37 Bom 513 15 Bom L R 533, 

and that this Article doti applj to a suit for possession of immoveable pro- 
perty where it is necessarj to challenge the validity of an adoption before 
a right to such properlj can be established — Barot Haran v Barot Jessang, 
35 Bom 26 .Chanbuiappav Aafianifii^^o 41 Bom 728, PatvaU v Sobii* 
natha, 20 Mad 40 , Gujar Stifgk v Puroii 71 P R 190J , Bhupa v Ntgahta, 
63 P R 1903. Caneska v Nalhu 20 P R 1902, Ishar v Partap Stngh, 
38 P R. 1907 . Muhammad A*iatM<f</in v Muhammad Umar, t P R 1907 
But all these deasions arc opposed to the view token in the recent Pnvy 
Council case of Kalyandappa v Cha%batappa, 48 Dorn 411 , and must now 
be rejected as incorrect 

\Miere a smt by the reversioners for recovery of possession of pro* 
perty had become barred m 1874 under Article 129 of the Limitation Act 
of 1871, and a> title to such property bad been acquired by the heirs of the 
adopted son under sec 28 of that Act, it could cot be aSeeted by the pro 
visions of the later limitation Acts of 1877 or 1908— ScwioruBiariiiH v 
Va\lh%Unga, 40 Mad 846 (867) 

This Article does not apply where the adoption is made by tbo widow 
not to her deceased husband, but to htrseif Such adoption does not 
confer any title on the adopted son, and it 1$ not necessary for the rever* 
sioner to sue for a declaration of the invahdity of such adoption Me can 
bring a suit for possession, ignoring the adoption, and such suit does cot 
fall under this Article — Laehman v KaHhatya, 22 Cal 609 at p 614 (P C ) 

Where the suit is expressly framed as a smt to set aside an adoption 
and not as a suit for possession. Article 118 applies and not Article 141 or 
m—Ayyadora* v 5olai Ammat, 24 Mad 405 {40S} 

Ad^tion chalUnged bn Ihe ground of forgery of anumaltpatra — See 
Hum Bhushan v Vpendralal, 24 Cal i (P C ) cited under Art 92 

492 Limitation — ^The cause of action arises from the date on which 
the adoption became known to the plainhfi. and not from the date of the 
death of the adoptive father — Uam Chandra v. Narayan, 37 Bom 614 , 
Shrtnwas v Dalvant, 37 Bom 513 Limitation runs when the adoption 
becomes known to the plaintifl, and the defendant should prove clearly 
that the suit is barred by reason of the plamtiS having knowledge of the 
adoption more than six years before the date of institution of the suit 
The fact that the adoption deed was registered does not lead to the pre- 
sumption that the plaintifl must have had knowledge of the adption 
from the date of registration of the adoption deed, as registration is not 
tantamount to notice, and the plamtiQ cannot be expected to go on search 
ing the register from time to time to sec whether any registered 
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affecting his rights has been emoted— Muhammad v Mtrxa, $ Lah, 
368 A I R 1^25 Lah 25 84 Ind Cas 174 

WTiere the plaintiff i^xccuted a deed of adoption in which he declared 
that he had adopted a certain boj, and afterwards he brought asuit for a 
decJaruiun that the adoption deed was void and that the adoption had 
in fic.t never tal or place the penod of limitation for the suit ran from 
the luc f the adoption deed— Wi/ Atanriw V /?a«rf/ne, 45 All 169 {176), 
69 Ind Cas (71 

SViiere the reversioners of a deceased f in n allow a smt for a dcclara 
tjon of tl c J ivaliditv 0/ au adoption to becoflte barred b5P time imder this 
Article tbe> ire not entitled to sue for a declaration that a subsequent 
gift to tie adoptel sen is not binding upon them because that gift does 
not gue them j. fresh cause of action in that it does not involve acy further 
denial of the rights of the reversioners than was involved in setting np the 
adoption in the first place — Kftushal Singh v Nanda $ Lah L J 63 

493 Effect of limitation '^\Vhen an adoption is made by a Hindu 
widow without authority, it is the duty of the immediate reversioner to 
bring a suit for declaration within the penod p esenbed by this Article, 

and if the Immediate reversioner fails to bnng a suit Tvitbirt that penod, 

the remote reversioner will also be barred— /f>yad«ra» v Solat Amm f 
24 Mad 405 (407) Chiruvotu v Chtruvolu Mad 390, 393 411 (F B)t 
I tnhatamayya V PoUpeddt Adenna 39 M L J &21 There is a dutinc 
tion between a suit to set aside an aJienation and a suit to set aside an 
adaption In snits to set aside abenatioos by a quabfied owner, the nn 
mediate reversioner cannot be held to represent the remote reversioners 
but in suits to set aside an adopbon the immediate reversioner ought 
on pnnciplo to be held to represent the remote reversioner so that if the 
immediate reversioner is barred the remote reversioner is likewise barred 
The nght of cacb and every reversioner to set aside the adoption cannot 
be viewed as altogether personaJ to hnn — CAiruvolu v Chmnalf* 20 'tid 
390(393 B The word plaintiff m col 3 includes a person from or 

through whom the plaintiff derives his right to sue therefore if the nearest 
reversioner (e g danghtei) is barred, a remote reversioner (e g daughter s 
aon) claiming through the nearest tevetsioaer is also barred— Ayyadoru* 

V Sotai Ammal (supra) The IVivy Council has also laid down in Venkata 
naroyona v Su6£a»>i»io( 38 Mad 306 42 I A 125 that a suit by a pre 
autnptive reversioner for a declarabon that an adoption is invalid is one 
brought in a representative capacity on behalf of all the revereioners 
But bpse of time does not operate to give validity to an invalid adop 
tioo J and if no suit is brought by the reversionary heir within six j-ears 
to obtain a declaration that the adoption is invalid the possession by the 
alleged adopted son for more than tx years during the lifetime of the 
widow will not be adverse to the reveisiooer, who therefore wiU not be 
prevented from bringing a suit dor potiesaon under Arts 140 and 141 
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Aothin trsehc wars from the date when the widow dies or when the estate 
falls into possession The adoption b\ the widow does not impose upon 
the reversioner the nccessitv of filmj; a snit to have it declared invabd 
dnnng the lifetime of the widow wnderpain of losing the inheritance upon 
the widow s death — Han Lai \ Bat Rtna 21 Bom 376(379) Lala Pathhu 
V Miltit 14 Cal 401 (417) Muhammad Umar v ^fuhatllmad Ntariiddin, 
39 Cal 418 (432) P C Kttljandappa V Chantasappa 48 Bom 411 (426), 
P C ,Bhagavil\ Muran 15C L J 07 Bapayya \ Akamma 36 Ind Cas 
355 (Mad). Bangan \ tfdAhuh 55 P R 1807 

119 — ^To obtain a Six When the nghts of the 

declaration that an years adopted son, as such, 

adoption is valid arc interfered tvith 

494 Suit for declaration, not for possession — ^This Article, like 
the previous one, applies only to a suit for a bare declaration as to the 
v’alidity of an adoption , it docs not apply to a suit for possession, even 
though the plaintiff may have to establish the vnbdity of the adoption as 
the basis of his claim to possession — Jagannaih v Bunjtf, 25 Cal 334 
(339) , CAandanta v Sahg, 26 All 40. Lah v Murltdhar, 24 AU 293, 
Paiajxrav V Pamrau, Bom t6o , Arjan Stngh v Laehhman Singh, Si 
P R 1914 (F B) 25 Ind Cas 429 (ovemilmg Ram /iTariim v Maharaj 
A'arain 3 P R 1904) 

But it has been held m a Madras case that where a plaintiS cannot 
obtain a decree for possession without a decision that an adoption la 
valid, the suit for possession is governed by Art 119 — Palnamasan v 
Ahlandammal, 26‘hia'i 291, {per Moore and Benson J J,, Bhashyam 
Ay> anger J dissenting) 

A suit b) an adopted son for a declaration that a decree which was 
passed on the basis that there was no adoption is not binding on him, is 
virtually a suit for a declaration that his adoption is valid, under this Article, 
because the plaintiS cannot get the declaration he asks for. without estab> 
lishing the vabdity of his adoption The suit cannot be treated as one 
for possession governed by the li years* rule — Bharma v Balarani, 43 
Bom 63 (65) 

49S Factum and validity of adoption — ^This Article apphes to all 
suits, in which either the factum or the validity of the adoption is denied | 
and the plamtiff will have to prove the factum as w ell as the validity of the 
adoption, t e , he must show, art only that the adoption i« fact took place, 
but also that the adoption is valtd—Laxmava v Ramapa, 32 Bom 7 (dis- 
senting from Angara v Ramappa,2SBom 94. and 5A«i-ram v Knshnalai, 
31 Bom 80, in which it was held that this Article was restneted to suits 
m which the question was not as to the faelum but as to the validity of the 
adoption) "Unbke Art 118, Art Z19 does not separately provide for a 
suit to obtam a declaration that an adoption in fact took place, for the 
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simple reason that the mere factum of adoption vnll not entitle one to a 
legal character unless the adoption is also vaUd A plaintiff therefore 
wil have to sue for a declaration that his adoption is vaLd, whether the 
factum itself is denied by the defendant or the factum is admitted hut 
the validity is challenged " — Per Bhash^am Ayyanger J in Ralnamaian 

V Akilandammal, 26 Mad 291 

496 Inte fer*n-e —The interference mentioned in the third column 
of this Article 13 an interference which must amount to an absolute demal 
of the status of adoption, and an unconditional erclusion from the en 
]ojmient of rights in virtue of that status This Article can have no 
appheation where the interference was of no greater effect than that of 
merely postponing the nght of the adopted son to succeed to the property 
of his adoptive father — Utngava v Ramappa, 28 Bom 9t (loi) Maung 
Gyi V Maung Going i Rang 186. 7^ Ind Cas 970 

The interference need not necessarily be la rclabon to the very pro- 
perty sought to be recovered in the suit . an interference in relation to 
property other than that sued for would set time running— <4 ftifandawwaf 

V Ratnamasan 13 M L J 145 

The interference must have been caused by the defendant lO the suit 
and not by some third person— CAuRdunto V Satig 26 All 40 

Alienation, by means of a gift, 1^ the adoptive mother, in favour of 
the daughter, is an interference with the rights of the adopted son—Po"*'®''’ 
mal V Ralnamatari 13 M L J 144 

I ’0 —Suit for which no Six When the nght to sue 
period of limitation years accrues 
is provided elsewhere 
in this Schedule 

497 This IS called the 'omnibus’ Article of the Limitation Act 
This Article is final and residuary, and the Court ought not to regard 

a case as coming under this Article unless clearly satisfied that it does not 
come under any of the other Articles dealmg with specific case^— 
Gobnii v Cfiatrtnan, 6 C L J 535 , Skaroop v foggeshur, 26 Cal 564 
(F B), ^fahomed fVahib v Jltabomed Ametr, 32 Cal 527. Ardihappa 
v Kondappa, 9 Bur L T 130 , Chtranjt Lai v Shtb Lai AIR ^026 Lah 
242. 92 Ind Cas 994 

498 DECLARATORY SUITS — 

A suit by the purchasers of certain land who have obtained possession 
of the land, for a declaration of thar nght to have the land registered 
n their name in the revenue remrds is governed by this Article, not by 
Art 144 — Bhikaji v Pandu 19 Bom 43 (45) 

A suit for a declaration that the defendant whose name appeared 
as lessee in a lease-deed had no luterest m the lease and thal he was only a 
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benamidar for the pliintjff, is oot ijne to cancel or set aside the instru- 
ment of lea^ tinder Art gt, but one to which Vrt ijo applies, and the 
cause of action accrues when the plaintiffs position .is lessee is challenged 
— Besant v Chhiddamtm, 35 All *49 (See this case cited under Article 

91) 

The plaintiff alleged that he was the propnetor of certain land which 
one of the defendants had wrongfully mortgaged to the others, and prajed 
that, the mortgage-deed being set aside, the land might be protected from 
illegal foreclosure by cancciment of the foreclcisurc proceedings which 
had been instituted by the mortgagee It was held that this was not a 
suit stnctly for cancelling or setting aside the instrument of mortgage 
to which Art 91 applied, but was rather a suit for a declaratory decree 
and governed by this Article — S(A\a v Sahodra 5 All 322 So also, 
where the plaintiff sued for maintenance of possession in a certain joint- 
family property by cancelmcnt, so far as tus interest was concerned, of 
a certam deed of sale by which another coparcener in the same property 
had piuported to convey the whole to a stranger, it was held that the 
luoitatioo applicable to such a suit was that presenbed by this Article 
and oot that prescribed by Art 9i>-Z>>n Dutl v Hw Naratn, 16 All 73 
A land belonging to defendant no i was mortgaged by him to defendant 
no 5 and afterwards the plaintiff purchased it at a sale in execution of a 
certain decree against defendant no i , the plaintiff thereupon brought 
a suit for a declaration that the mortgage was fraudulent and inthout 
consideration Held that the suit fell under Article 120 and not under 
Article Qi-^Paehamut\u v Ckmuappan to Mad 213 (Sec these cases 
oted under Art gi) 

A suit for a declaration that a decree purchased m the name of the 
defendant who had wrongfufiy taken out execution of the same had been 
really purchased by the plaintiff for his own benefit and that the defendant 
was merely a benanudar, is not a suit for rebef on the ground of fraud under 
Art 95 (as no question of fraud arises in the case) but is governed by this 
Article— CoKr Mohun v Dmonatk, 25 Cal 49 (51) 

A salt by the beir of the founder of a aakf for a declaration that an 
alienation of aetkf properties by the mutwalU 13 void brought dunng the 
lifetime of the alienor, is governed by this Article and must be brought 
witbm SIX years from the date of the ahenabon — Mjiulovt Muhammad 
Fahimvi Haq v Jagat BaUdbh, 2 Pat 391, 4 P L T 675 AIR 1923 
Pat 473 

A suit for a declaration that an alteaation of trust property is invalid 
and not bmdmg on the trust falls under this Article and not under 
Article 134 which appbes to a suit for recovery of possession of trust proper- 
ties Time runs from the date of sedition of the sale-deed and not from 
the time when the plaintiff comes to know of the transfer—IVnAa/arA#//'- 
V Collector, 38 Mad 1064 {1070). 
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A suit for a declaration that an alienation made by the kamavan of 
a tarwad property is not binding on the tarwad, is governed by Art 120 
Time runs from the date of the alienation, and not when the plaintiff 
obtains knowledge of the alienation — Ottappurakal ThathaU v PaUthai, 
33 Mad 31 (33) 

A suit by the plaintiffs to follow the estate of their debtor in the hands 
of the defendant and for a declaration that a mortgage executed by the 
debtor m favour of the defendant is void as against the creditors of the 
debtor. 13 governed by this Article and not by section 10 — Gretndcr v 
Mackintosh, 4 Cal 897 

A suit by a Mahomedan widow against the brother of h r deceased 
husband for a declaration of her right to inhent and possess the entire 
estate of her husband (in accordance with a proved local custom) falls under 
this Article it is not a suit for a distributive share of property within 
the meaning of Art 123 — Mahomed Rtasai v Hastn Banu, n Cal 
*37. *63 (P C) 

In a suit for ejectment in a Court of Revenue against H, he pleaded 
that he was entitled to remain m possession under a certain zur 1 peshgi 
lease, the term of which had not yet expired The Court of Revenue treated 
the question thus raised as falling under sec 190 of the Agra Tenancy Act 
1901 and directed H to file a suit 10 the Civil Court \nthin three months 
to vindicate his right H instituted the suit in the Civil Court after more 
than three months Held thzt sec 199 was not applicable and H was not 
bound to file his suit in the Civil Court within three months from the date 
of the order of the Court of Revenue This was a suit for a declaration 
and could be brought within six years of the accrual of the cause of action 
— Siiraj V Htra 37 AH gf (96) 

Where the suit was in substance a suit for the declaration of the pro- 
prietary title of the plamtifl to the land claimed as well as for the 
correction of the settlement Record, held that the plaintiff was entitled to a 
declaration of his proprietary right, even if his nght to demand a correc 
tion of the settlement record was lost by lapse of time , held also that 
Art 96 was not apphcable to the suit but Art 120 — Taja v Gulam, 35 P ^ 

1880 . Nathu V Buta, 27 P R 1881 

4J9 D'claration of piss'Siion and title — A suit for a declaration 
of btle to, and of possession in, immoveable property of which the plaintiff 
IS IK possession is governed by this Article and rot by Article 144 — Rajaiit 
V Monaram 23 C W N 8S3 , Legge v Jlambaran, 20 ^11 35 (F B ) In 
the Full Bench case their Lordship said (at p 36)— "There is the ividest 
possible difference between a suit for a declaration such as is asked for In 
this suit, and a suit for actual possession of immoveable property In a 
smt to which Art 144 would apply, there must be a praj’er, express or 
implied, for the dispossession of some one from the property or from the 
interest iu it which the suit claims In the present suit the plaintiffs have 
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wag annually assessed no consequential relief having been sought was hfM 
by the Madras High Court to be gowmed by this Article and not by Art 
131 on the ground that the latter Article applied only to those suits which 
ate coupled with a ptayet for cotisequential relief — v 
Secretary of Slate 16 Slad i<n (195) But this is no longer good law 
See Note 540 under Article tji 

Declaralwi of heirshxp — \ suit lor a declaration that the plaintiS was 
the daughter and heiress of the last vatandar would be governed by this 
Article and the plaintiff s cause of action accrues not on the death of her 
predecessor but on the denial of her status 1^ the defendant — Tithalai 

V Vixayab 15 Bom 422 

Deelnratxon of xnvahdUy of ntamage — A suit by a Farsi woman for a 
declaration of the invalidity of her mamage celebrated tn her infancy is 
governed by this Article and limitation runs from the date of her 
attaimng majority— ^Amntai v Kkanhedji laTSom 430 

SQO Suits by reversioners — A suit by the tevenione^y hens of 
a jla «« for a declaration that a kattotn executed by the person 10 pos 
session of the sfanont in favour of the defendant is not biUdmg on the 
plamtiffa or on the itenom is governed by this Article and oot by Art 
91— FMfaAen v Parvatht 16 Mad 138 (139) 

Where a fraudulent decree is passed against a person lo poSse**on nith 
a limited interest the reversioner is not bound to sue for a declaration 
of the invalidity of the decree It is open to him to srait until the succes 
Sion falls in and if anything is done thereafter constituting an actual injuTy 
to his vested right then to pursue his remedy Therefore where a fraudo 
lent and collusive decree was passed against the widow and alter the 
widow s death the decree holder sought to execute the decree bV pmceedicg 
to attach the property in the hands of the reversioner (plaintiff) 'vho there 
upon sued for a deciarat on of the invalidity of the attachment AfM that 
the suit was governed by Article 120 and was m time If brought within 
SIX years from the date of attachment of property m execution of the 
fraudulent decree though more than six years after the passing of 
decree itself because the injury m respect of whi A it was necessary for 
the plaintiff to obtain redress was the attachment and not the passing of 
the decree — Tallapragada v Boorvgsptlh 30 Mid ^o-* (jor 405) 
dissenting from Parebh v Sat Vakhat ti Bom I19 

A suit by the reversioner for a declaration of lug title to property 
sold in execution of a decree against the widow which decree was alleged 
to be collusive and fraudulent is governed by this Article — Chhaganrant 

V Bai Motigavrt 14 Bom 51a (5x4) 

A suit brought by the reversioner dunng the hie time of the widow 
for a declaration that he is cntotled to succeed on the death of the widow 
to property alleged to fonn part of her hosbasd a estate which property 
is fn the possession of persons who claim it as their own adversely to tbe 
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widow IS a smt governed by Article 120 and not bj Art 125, and time ran 
from the date when the defendants set up their own nght — liamaswamt 
\ Tha}amt»al 26 Mad 488 (490) 

\ suit brought by a remote reversioner and not by the nearest rever 
sioner for 3 declarabon that an alienation made by 3 female is valid only 
during herbfetrme is governed bj Aft 120 and not by Art 125 — Bhagnanta 

V Sukhf 22 All 33 (F B) Annaor v BtnJrabati 37 All 195 Venkata 

V Tuljaram 1917 M N 30 KaJjaihal \ Tkmipalht 10 M L J 229 
Dettaj V Sktv Rant 70 P R 1914 Thakar v Canesht 15 P R 1916 
GttnIupalU V Guntupalh M L J iSj Sutfian Sing v UUattt Chand 
I Lah 69 Anandi v Ram Sakai 27 O C 173 As regards the time 
from vvhich limitation runs see Note 509 infra under sub heading Suit 
bv remote reversioner 

An ahcoation made by the transferee from a Hindu female m possession 
with a bmited estate or by a stranger m possession holding under her may 
fnrmsh the nearest reversioner with a cause of action for a declaratory 
smt equally with an alienation made by the Hindu female herself To such 
a suit the lifflitatiofl applicable is that prescribed by Article 120 and not 
that prescribed by Article (33 and the cause of action arises on the altena 
tion made by the transferee of the female and not on the transfer by the 
female herself — Baibhaddar v Prag Dat 41 AH 492 (503) 

After the death of the widow of a Hindu testator the reversioners 
may sue for construction of the testators will and for a declaration of 
their reversionary nghts Such a suit may be brought under this Article 
within SIX years from the d eath of the widow when they become entitled 
to poasession A suit for possession would be governed by Article 141 — 
V Loin 20 Cal 906 (9*5) 

A suit by the reversioner to recover immoveable property on the death 
of a Hindu female is governed by Article 14T and a like suit m respect 
of moveable property is governed by Art lao — Runckordas v PatbaUbat 
33 Bom 725 (P C) Pramathatialk s Bhuban Alohan 49 Cal 45 25 C W 
N 585 64 Ind Cas gSo 

A suit by a reversioner to restrain waste of moveable properties by the 
w idow and praying that the properties be hsinded over to a receiver appoin 
ted for the purpose of preventing farther waste of the properties and that 
the donees from the widow be directed to replace any part of the property 
that can be traced m their hands is governed by tl is Article and time 
runs from the date of transfer by the widow — Venkanna v Narastmham 
44 Mad 984 (987) 

501 Pre-emption of mortgaged proper^ — W1 ere a mortgage by 
conditional sale had been duly foreclosed under Reg XVII of 1806 
it was held in a smt for pre emption of the mortgaged property that 
Article 10 did not apply because the property was already in the ^ 
of the vendee mortgagee and there was no registered deed of sa/r 
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suit fell under Article lao, and the plamtifl's nght of pre-emption accrued 
and limitation began to run against him on the expiration of the year of 
grace and not from the date of the order of foreclosure — Ailar Stugh v 
Ralla HatTt, 103 P R iqoi fF B) , Sheojt Stngh v Sheojt S%ngh 139 P. B 
1906, Bahadur v Aha, 30 P R 1907; Ah Atlas v I{alha All 
(4*2) F B (overruling Frag Chauley v Bhajan, 4 All 291, Rasift Lai v 
Gajraj Sing. 4 All 414. and Vdtt v Fadar<tih, 8 All 34. where it was held 
that hmitation ran from the date of the foreclosure-deciee giving formal 
possession to the mortgagee) A suit to declare a right of pre cmption 
against the heir of a mortgagee conditional sale who has foreclosed 
under Reg XVIf of 1806 is ^vemed by this Article, where the subject of 
sale does not admit of physical possession and there is no registered deed 
of sale Neither Article 10 nor Art 144 applies to the case Limitation 
begins to run from the date of expiry of the year of grace, that being the 
date when the mortgagee's right becomes mature — fioftd v Mansur, 20 
All 315 (F B), affirmed by the Pnvy Covnci} 3n 24 All x? (26). 

^Vhcre a mortgage by conditional sale of a share in an undivided 
lamindary village (which is not capable of physical possession), is 
foreclosed by proceedings tahen under tbc Transfer of Property Act, 
the penod of hmitation for a suit for pie emption runs under this 
Article from the dat c when the mortgagee obtains an order absolute 
Sot foreclosure under sec 87 of the Transfer of Property Act, and 
not when the mortgagee makes his application for an order absolute under 
sec 87 nor from the date fixed m the decree under sea 86 as the date 
on wtuen the payment is to be made by the mortgagor— RaXam 1/aXi v. 
ChasUa 20 All 375 (377 378) , Annwr-ttl Hag V /walo Prarai, So All SS® 

(361) 

502 Suit on an award — A suit to enforce an award, whether the 

same is signed by the parties or not, is governed by Art xso It cannot 
be treated as a suit on a contract The fact that the award is signrd by the 
parties makes no difference, the award is none the less an award, and 
does not become a contract when signed by the parties, and Art 11301115 
would not apply— 'Harbhag Mol v Dtwanehani, loa P. R 1915. A suit 
to recover money, based on an award of arbitrators, is governed by Article 
120 and not by Article 1x3 — Rajmal Girdharlal V AfortilJ, 45 Bom 329 
^■335) ^teNcAe 471 -andeT sij 

503 Suit for injunction — suit for a perpetual injunction to res- 
train the defendant from prcventaig the plaintiff from entering a certain 
house falls under this Article ; tberefote. if it is found that the defendant 
had been in exclusive possession ol the Imuse for more than six years, the 
suit is barred — Kanahasabas V Mtdlu, 13 Mad 445. 

A suit by the lessor for an injunctioii to restrain the lessee from inter- 
fering with the lessor 3 rights under a covenant in the lease to enter uf»n 
the land demised and to cut and take away certain trees, is governed by 
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this Article and not bj Article 113 142 or 144 as none o{ those articles 
applies to a suit for injunction— .Tr<mr<*a v Babu Ltl 26 All 391 (393) 

A su t for an injunction directing the defendants to close some mndoivs 
neirly opened by them on a partition >iall falls under this Article and 
most be brought within sue j ears from the date of opening of the windoirs — 
Inuimbhat v Rahtm Bhat 49 Bom 5S6 27 Bom L H 503 A I H 1923 
Bom 373 S7 Ind Cas 977 

504 Suit for compensation money — ^tVhere a land was acquired 
under the Land Acquisition Act but the Collector refused to award any 
compensation a suit to recover compensabon would be governed by this 
Vrticle and the right to sue accrued either from the date of the acqnisibon 
or the refusal by the Collector to award compensation Art 17 or 18 had 
no appheabon to the case— /Ja neshtot' v Secretary of Slalt 34 Cal 470 
Manlharavadi v Secretary of State 27 XIad 535 See notes tinder Arts 
17 and iS 

505 Suit by principal against agent or hiS representatives — ^A suit 
by priaapal against agent for account and for recovery of any money found 
due on tabng accounts is governed by Art $9 but so far as it seeks to obtain 
certain account papers from the agent the suit is governed by Art 120 
the cause of acbon arising from the date when such papers are to be sub 
suited according to the contract between them— v Debmdra 1 

C L J 147 

A suit by the pnnapal to recover money from the legal representatives 
of the agent is governed not by Article 89 but by this Article— 

V Asulash 17 C W N 3 16 Ind Cas 742 Rao Gtrraj v /lafgAuAir 31 All 
4‘>g Seth Chaitd Mai v Kalian Mo’ gd P R i886 Fatini* v Itthasi r 
P R 191’ 13 Ind Cas 930 

306 Suit in respect of trusts — A suit for enforcement of the plain 
tiT s pmonaf right to manage the trust prop rt es IS not a suit to recover 
the properties for the purposes of the trust consequently sechon 10 can 
not apply and the suit is governed by this Article— fia/ee/a«f v Puran 6 
AU I {P C ) 

A suit to recover property settled on tnvaltd trust would fall under 
this Xrbcle and not under seebon 10 The period of Imitation commen 
ces from the time when the property was transferred to the trustees 
because m the case of invalid trusts a resulbng trust in favour of the 
donor accrues immediattly the subject of the trust is transferred to the 
trustees and the nght to sue for it anses at once It cannot be said that 
the right to sue anses only when the trustees refuse to recognise the result 
mg trust — Cowosji v Rusiomjt 2o Bom 511 

A suit by a trustee to recover the advances made by him to meet tli^ 
expenses of the trust dunng bis trusteeship is governed by Art 120, an-^ 
not by Art 132 and the period of lumtabon runs from the timo 
be ceases to be the trustee, i e when be is judicially declared to be 
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the trustee or when he is dispossessed ol the trust estate in pursuance of the 
judiaal declaration i.imitation cumot mn until there is a successor whom 
the plaintifi can sue , unless he can sue his successor there can be no nght 
of suit and therefore limitation cannot start runmng — Sahib v 
Soran, 38 Mad 260 (264,265), 28 M L J 347. 28 Ind Cas 290 

A suit b7 the deceased shebait s son to recover the advances made 
by the deceased shebait to meet the expenses of the debuttor estate at a 
time when be had been wrongfully kept out of the office by the defendant, 
is governed by this Article The cause of action accrued when the plaintiS s 
father died, and not when the advances were made — Peary v Narendra, 
37 Cal 229, 23J (P C) 

SuUjor improper management of trust funds — ^The defendant neglected 
to purchase properties with the surplus income of a mosque as reqmred 
by the trust deed A suit was brought by the Advocate General (under 
section 92 of the Civil Procedure Code, 1908), and it was claimed in that suit 
that the defendant should be charged with loteiest on the uninvested funds, 
80 as to make up for the bss of rent which would have been recovered if 
properties had been purchased It was held that the claim fell within 
this Article and was barred except as to six >ears pnor to the filing of the 
i\ 3 Xt— ‘Advocate Generai v Moulaut Abdul Kadtr, 18 Bom 401 (424) 

507. Suit against son to enforce father's debte — A suit against the 
son to enforce the liability under the Mitakshara Law to pay the father s 
debt, on the ground of the pious obhgation of the son under the Hindu law 
to pay the debt due by the father is governed by this Article, whether the 
debt IS based on a bond — Nantngh v Laljt, 23 All 206 (208) , or on a mort- 
gage — Bnjnandan v Btdya Prasad, 42 Cal 1068, at p 1092 (P B ) , MaAa- 
raj V DalwanI, 28 All 508 (516) or on a decree obtained against the father 
— Penasafni v Seetharama 27 Mad 243 (246. 254) F B , Patnayya v 
I enkaiaratnim 17 Mad ixz , Nalasayyan v Ponusarm 16 Mad 99 
(loi) In the Madras Full Bench case, the Judges expressed the opinion 
that if the suit were brought upon the onginal cause of action, i e , upon 
the onginal debt due by the father, the Article of Limitation applicable 
would have been the same as against the father, i e Article 52 and not 
Article 120 — 27 Mad 243, at pp 246, 234 

In case of a bond executed by the father, time ran when the bond became 
payable — Narsingk v Laiji, (supra) , m case of a mortgage executed by 
the father, the period ran from the due date of*payment of the mortgage 
money or from the date of the father’s death — kZaharaj v Balwaytt, (supra), 
and m case of a suit to enforce against the sons the decree-debt due by the 
father, time runs from the date of the father s death— Wafasayyan v Fonnu 
sami, 16 Mad 99 (at p 102) If the decree passed against the father had 
provided for payment of the money by instalments, time begins to run 
(in the suit against the sons) from the date on which each instalment be- 
comes due — Ramayy v Venkatarainam, 17 Mad las (129). 
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A swt by the pnnapal to recover money from the sons and grandsons 
of the agent on the ground of their pious liability is governed by this 
Artitle and the ca\ise of action accrues on the death of the agent — Rao 
Cirra; \ Raghulnr, 31 All 429 (438) 

508 Other suits — Right to irors*i^ tdol — A suit for declaration of 
an fxdusite nght to n-orshjp an idol is not a suit to establish a penodically 
reeumng nght under Article 131 but is governed by this Article — Eshan 
Chundcr i tfonmoAiRi 4 Cat 683 (685) 

I'atue of goodi tnisapptopnaled — Certain goods of the plaintiff which 
remained with the defendant's brother had been appropnated by the 
latter to his own use After his brothers death, the defendant sold the 
goods and held the proceeds as the agent of the widow of his deceased 
brother I lainbff brought the suit to recover the money from the defen* 
dnt Heii that 0‘ith- Article 48 lur 6 j aoiliel to thu suit tvs suit 
was oi" to enforce an equitable claim 00 th' part of th^ plaintiff to follow 
the proceeds of his goods in the bands of the defendants and that Article 
jao appjeJ, there being no other Articl* applicable to the ca%o~^Gimtdis 
V fJsTi’israjjn, 10 Cal 8(i> (PC) 

Ri JJtry of u-Miiy i’p>Ai — Wo'te A male a depo>it as s*ouTity 
for the discharge of tus duties a> roanaicr of ati estate which deposit was 
liable for all sums not accounted for by him and a suit was after his dis* 
missal from appointment, brought by him for the recovery of the deposit, 
it was held that this Article appbed to the case, and time began to run not 
from the date of his dismissal but from the time when the account of charges 
due against the deposit was made and sent in to iam-^Upendra Lai v Col- 
lector, 13 Cal 113 (irj) 

04sling a sh’batl , — V suit to oust a shebait from hts ofbee, the appoint* 
ment to wiuch is not hereditary but has been made by nomination is one 
for which no penod of limitation is specially provided and is therefore 
governed by this Article — Jagannalh v Birbkadra 19 Cal 776 (779J 

Enforcing charge against mooeable property pledged — In a suit on a 
pledge of certain moveable property given by the defendant as security for 
a loan of money, the plaintiff prayed for a decree for the money against 
the defendant personally, and also prayed that the charge might be enforced 
against the property pledged It was hekl that the prayer for a personal 
decree was governed by Art 57, but so far as the plaintiff sought to cnO's^ 
his coarge against the property pledged, the suit fell under Artid 
Ntmchand V Jagabundhu, at Cal at (34) , Maian v Kanhat 17 
Mahahnga v Ganapathi, 27 Mad 528. at p 533 (F B ) The. * 

plaintiff who had lent money on the security of eight black ww. 

by his suit to enforce paynaent of the money charged uw" 
and did not seek to get a personal decree against the d*i, -"'ro- 
under this Article— DeoAiiiaiidaii v Goptta, 16 A if J 44 

A decree is a moveable property, and a ,, 
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13 therefore a hypothecatioa of moveable property, governed by Art 120. 
But where the decree is converted into immoveable property, that is, 
where the mortgagor-decrceholder purchases certam immoveable property 
of his judgment-debtor m satisfaction of the decree, the mortgagee be- 
comes entitled to the substituted secuaty and also to the larger penod 
of limitation provided by Art 132 — Jamna Dei v Lola Ram, 39 AU 74 (78) 
Recovery of instalments of profession tax — A suit for recover)' of ins- 
talments of profession tax under the provisions of the Madras Towns 
Improvement Act, 1871, is governed by this Article— of Mumcipal 
Commission v Srthahultpu. 3 Mad 124 

Apporiionm'nl of rent — V suit by a tenant against his landlord for 
apportionment of the rent payable to such landlord for the portion of land 
obtained by the landlord on partition out of what had theretofore been 
held by the tenant under all the co sharers jointly, is not a suit for abate 
ment of rent but for apportionment of rent and for a declaration that after 
the partition the share of the rent which the plaintiff is hable to pay to 
the defendant is as it is stated m the plaint , there being no special provisions 
for a smt of this description it is governed by this Article — Dnrga v Chostta 
IX Cal 284 (286) But a suit by the holder of one share against the holders 
of other shares in an mam land included in a single paita and assessed 10 
an entire sum, for apportionment of the assessment, cannot be barred by 
this Article or by any other Article of the Limitation Act So long as 
the joint liability lasts, each 1$ entitled to claim an appotbenment, and 
such claim can no more be time barred than a claim for rent so long as 
the title to the land is not extinct The smt is not therefore barred even 
if it is brought more than six jxsars after the date of an order of a 
revenue officer making previous apportionment of the assessment as such 
order cannot be treated as conclusive — Amnda v Viyyanna, 15 Mad 

492 (493 494) 

Under sec 315 CPC for recovery of purchase money — ^No special 
period of limitation was fixed for suits brought under sec 315 C P C 18S2 
(O XXI, r 93 of the present Code) for recovery of the purchase money 
paid by the plaintiff, on the ground that the judgment-debtor possessed 
no saleable interest in the propierly in question . and therefore this Arhcle 
applied to those suits — Nilkanlav Imamsahib, lOMad 361, Butaccord- 
ing to the Calcutta High Court, the suit was held to be governed by Article 
62— Pam Kumar v Ram Gout 37 Cal 67 (70) Under the Code of 
the law has been materially altered, anri the remedy of the auction- 
purchaser who seeks to recover purchase money under O 2i. r 93, on the 
ground that the judgment-debtor had no saleable interest in the property, 
IS not by a suit, but bjf an apphealton, and such apphcation is governed 
by Article iSi—il/aAar .</» V SarfudJtn, aj C W. N 183 50 Cal 1x5 (*22) 
But where the execution sate took place and was confirmed before the neiv 
C. P Code of 1908 camo into operation, and the aucUon purchaser brought 
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a suit after the passing of the C P Code of 1908 to recover the purchase 
money held that the nght of the porchaser to maintain the present suit 
must be determined with reference to the Code of 188'’ when the sale took 
place and was confirmed and that right was not extinguished by the promul 
gabon of the Code of igoS The suit was therefore governed by Arhcle 
120 of the Limitation Act of 1877 — Ibid 

Where upon a sale being set aside at the instance of the judgment-debtor 
imdersec 311C P Code (rSSa) asuit is brought undersec 315 C P Code, 
by the auction purchaser for recovery of a sum of money from a person 
who had after the sale and the deposit of the monev in Court attached 
that sum m execabon ofhisdecree against the judgment-debtor as repre 
seating th surplus sale proceeds belonging to tlic original judgment-debtor 
after satisfaction of the decree obtained against the debtor by the decree 
holder the suit is governed by this Article — Amnia Lai v Jogendra 40 Cal 
i«7 (igi) 

SuU fo* pnf ts of share of titlcslale s property — A suit by an heir of 
an intestate to recover the share of profits accruing after the death of the 
intestate from another heir who was in possession of tho property fslb 
under tius Article and not under Arbcic 109 because tho occupation of a 
CO heir cannot be said to be wrongful Article 123 cannot apply as the 
claim is not as regards the corpus of the estate— Vrtwrg Po v Mating 
Shwe I Rang ^05 A I R 1921 Rang 135 

Suit h enfaree a 1 aj)ard —A suit by the i lainUlf to recover money 
aw arded to lum against the defendant by an aw ard is not a suit for money 
governed by the three years rule but is a suit to enforce an aivarJ govern 
od b> Article 120 as there ts no other Arhcle spucially providing for tho 
case — Rtjmalv Marih 43 Bom 3’9 (333) zz Bom L R 1377 59 Ini 
Cas 755 Namlal v Chh Hi ! 49 Tom 633 \ 1 R 19 5 Pom 519 see 
also huldtp V Mahaiil 34 All 43 

Cusismary J Its — Asuit to recover wcr<ii*orcu»tomarydues paj-ablc by 
the defendants tor the benefitof a chattramon account of lands hcl 1 bj them 
IS govirnel by tIus Article and not by Art iro because the dues are not 
rent claiiaed by the plaintiff as landtoid but as due to the chattram by 
custom— f rwAa/arugum v Dutnei Board lO Mad 303 (307) 

A suit b> a landlord to ntover from tus tenant ha^ i-chaharuni (> e 
one fo irth of the purchase monej doe to the j ropnetor of a inohalta on 
the sate ol -» Vioxrsc ■situated wi it) on tt» ground oi local custom is governed 
b> tius Article — htralha \ Canesh 3 AH 35S Sham v Bahadur 
iS All 430 Article 62 does not ap[d> raorcovc' it is not a suit to 
enforer au> charge on the propertj tl ercforc Art 13 also docs not 
apply — Ibid 

A suit to recoixr a sum of monc) on account of mamage dure due to 
the pluntia by custom as an emolument of a bcrwlifarj office held bj *■ 
m a temple, is not one for the possession of an inferret m 


inraove 
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IS therefore a hypothecation of moveable property governed by Art 120 
But where the decree is converted into immoveable property that is 
where the mortgagor decreeholder purchases certain immoveable property 
of his judgment-debtor in satisfaction of the decree the mortgagee be 
comes entitled to the substituted security and also to the la^r penod 
of limitation provided by Art 132 — Jamna De\ v Lala Ram 39 All 74 (78) 
Recovery of instalments of profession tax —A suit for recovery of ms 
talments of profession tav under the provisions of the Madras Towns 
Improvement Act 1871 is governed by this Article — President of Municipal 
Commission v Snkahuhpu 3 Mad 124 

Apportiontn nt of rent — \ sut b/ a tenant against his landlord for 
apportionment of the rent payable to such landlord for the portion of land 
obtained by the landlord on jiartition out of what had theretofore been 
held by the tenant under all the co sharers jointly is not a suit for abate 
ment of rent but for apportionment of rent and for a declaration that after 
the partition the share of the rent which the plaintiff is liable to pay to 
the defendant is as it is stated m the plaint there being no speaal provisions 
for a suit of this description it is governed by this Article— ^ Ghosita 
II Cal 284 (286) But a suit by the holder of one share agaiost the holders 
of other shares in an mam land included in a single patla and assessed m 
an entire sum for apportionment of the assessment cannot be barred by 
this Article or by any other Article of the Limitation Act So long as 
the joint habihty lasts each is entitled to claim an apporbonment and 
such claim can no more be time barred than a claim for rent so long as 
the title to the land is not extinct The suit is net therefore barred even 
if it 18 brought more than s x years after the date of an order of a 
revenue officer making previous apportionment of the assessment as such 
order cannot be treated as conciusne — Ananda v Ityyanna I5 

492 (493 494) 

Under sec 315 C P C for recovery of purchase money — ^No speaal 
penod of limitation was fixed for suits brought under sec 313 CPC 1882 
(0 XXI r 93 of the present Code) for recovery of the purchase money 
paid by the plaintiff on the ground that the judgment-debtor possessed 
no saleable interest in the property in question and therefore this Article 
apphed to those suits — }ftlbanla v Imamsahib 16 Mad 361 But accord 
mg to the Calcutta High Court the suit was held to be governed by Article 
62 — Ram Kumar v Ram Gour 37 Cal 67 (70) Under the Code of 1908 
the law has been materially altered and the remedy of the auction 
purchaser who seeks to recover purchase money under O at r 93. on the 
ground that the judgment-debtor had no saleable interest in the property, 
15 not by a suit but by an appiiealioH and such applicabon u governed 
by Article i8i—il/a«ar/4« V Sarfiddtn 27 C W N 183 50 Cal 115(122) 
But where the execution sale took place and was confirmed before the new 
C P Code of 1908 Came into operation and the aucUon purchaser brought 
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a scit, afier tV pvssing of the C P Code of ioo5 to recowr the pnrchise 
raon'i kr’J that tV nqht of the purchaser to mttnfam the present suit 
must lie di"lennined with referentc to the Cole of 1^82 when the sale took 
p’i« an 1 trat confimej mi that ncht was not c^tmgmshcil the promul- 
patjon of Ifi" Cr>Jc of i<>n‘i Tlie suit was therefore povernej bj ^^tIclc 
ISO o* the ijnitation \ct of ifi" — /*iJ 

WTie-c upon 1 aaV l»‘irs set nsije it th" in»tatice of the ju l5Tncnt-debtor 
oaiTt-c 311C r CoJe 1 suit IS brDui*ht un ler see 315 C P Code, 

b) th- aU'‘t)on purtJiascr fo' recoxerj of 1 sum of moncs from a person 
who h-td, after the sale an I the deposit of the mones in Court attached 
that sum in ex'^jlnn of his decree ajamst the jn f^ment-debtor as repre* 
sentn^ ih" surplus safe pmceeds lalon^ng to the onimal judgment-debtor 
after satjsfacli m of the decree olriainrd against the debtor bj the decree* 
hoLle*. the suit is goa-emed by this Article — Lai s Jogenira, ^o Cal 
167 {191) 

5utf /of 0/ tkare ef tnUitate t properly -—V suit by an heir of 

an intestate to recoacr the share of pniAls accraiin? after the death of the 
intestate, from another heir who was in possession of the property, falls 
under this \rtjeJe an 1 not under Article loo because the occupation of a 
CO heir cannot be said to be ‘wrongful* , Article 123 cannot apply, as the 
claim It rot as regarji tlr co'put of the eiLate— VewHg Pi> v Mmtng 
S\we, I Rang 403, A I R i<)*l >55 

5i«f t) tnfnee an a^ari —V suit by the plaintiff to recover money 
awarded to him against the defendant In an award is not a suit for monej, 
govemed b) the three > ear* rule Initis a suit to enforce an award, govern* 
ed bi Article ijo as there it no other Artirtc specially providing for the 
cate — Rjpnal s t/an/fi 45 IV^m 329 (335) L R 1377, 59 fnl 

Cas 7S5, .Vaiid.'ef v CAA /j/»f lorn 6)3 AIR i9>3 iJoui 519 see 
alv) KtildiP V Mahaiit. 34 All 43 


Cuilimary dt*ei — \ luit to recover wirrou of customary dues pajabloby 
the defendants for tlie benefitof acliattramon account of lands held by them 
IS governed by tlus Article and not by Art iio, because the dues are not 
rent claimed by the plaintiff as landlord but as due to the cliattram by 
custom— IVwAafaragaie v PtsSnet Board iC Mad 303 {307) 

A suit by a landlord to recover from his tenant haq t-chaharum (» t 
one fourth of the purchase money due to the proprietor of a imhalla on 
the sale of a house situattd in it) on the ground of local custom is governed 
by this Article— ATiruMa v Gatuih 2 AH 358, Shan, v Bahadur 
18 All 430 Article 02 docs njt apply, moreover, it is not a suit to* 
enforce any charge on tlic property, therefore Art 131 also docs not 
apply— Jbld 


A suit to recover a 1 
the plaintiff by custom 
in a temple, it not one 


„ of o.o„cy o„ .cco™i J 

on cmolon.„l of > 
for Ite ro.o«o.onof 
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property Consequently Article 144 cannot apply the suit is governed by 
this Article — Rathna v Ttfuvenhata at Mad 351 (353) 

Right to establish a marhet — A. smt gainst a Municipal Committee for a 
declaration of the plaintiffs nght to establish a market on their oivn land 
and for a perpetual injunction Festiauimg the Collector as the President 
of the Municipal Committee from interfenn^ with their so doing falls 
under tj e Article and must tc brought within 6 years from the date on 
which the Municipality refused permission — Biraj Mohtm v ColUclcr 4 
All loa (at p roh) affirmed on appeal 4 All 330 (F B ) 

Suit for share of profits t« a ferry — suit b> some of the co sharers 
of a ferry against the other co sharers for recovery of their share of the 
profits of the ferry is governed by this Article and not by Art 36 or ri5 
Article 36 cannot apply because it is not the plaintiffs case that the defen 
dants dispossessed them or committed any tort Article 1T5 cannot apply 
because there is no proof of any express or impUed contract on the part 
of the defendants to pay to the plaintiffs their share— Rayal v 
Jitshen Deo i P L J 69 (70) 

Da Hages for wse and occupation — Some of the joint tenants of certmn 
lands took the use and occupation of part©/ the joint lands to the exclusioa 
of the other joint tenants who afterwards brought a suit for compensation 
for such use and occupation It was held that the penod of Imitation 
for such a smt was governed by this Article (and not by Article ijo be 
cause the smt was not one for rent) and that therefore the plaintiffs were 
entitled to mcover corapensabon for six years— JPofron v Ramchand 83 
Cal 790 Vadar v Rader Moxdeen 30 Mad 34 fs®) 

Suit /or possession by non occupancy ratyal — A suit by a non occupancy 
raiyat who Jus been d sposscssed from his holding otherwise than bj c'® 
cution 0/ a decree to recover possession of the holding on the basis of t'te 
i> not a suit under sec 9 of the Specific Kehef Act and is not there ore 
governed by Article 3 but falls under this Arbcle or Art i^z—Tamisuddin 

V Aslriib 31 Cal 647 (F D) 

Suit for arrears of assessment —A smt by inamdar for artcars of assess 
men/ against a person who was not let into possession by the plaintiff under 
any agreement but who held the lands in the viUage is not a suit for rent 
under Article no {because there fs no relabonship of landlord and tenant) 
but IS governed by Art iso— ffaffoiAw v Ranihrishna 23 Bom S3O s®® 
also Rasturi v Anaitram 26 Mad 730 

5Mtf by share holder for diisdendt —A smt by shareholdew of a limited 
company for arrears of dividends is governed by Article 120 — Rama Seshavyo 

V Tnpmasmdm CMm Prrs! « Vad <68 |r B) See tbiJ ease cilrf 
in Aotc 480 under Article ii6 

5ki< by liquidator for calls '~K suit by the liquidator of a company 
alter winding up against a shareholder for the amount of calb on th® 
chares taken by him is governed by Art 120 1/ the suit was broojbt 
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br the company itself Art iia wouU ha>'C applied — Partll S S' IK Co 
V yfaneljt 10 Bom <83 

Suit 1} hjuiifaior agatisl Dmctows ' — A suit b> the ofTiaal liqudator 
tnder sec *35 of the Indian Companies Act (I0>3) calling upon the direc* 
ton and the auditor to male good a large sum of mone> of the company 
sihich thev have allowed to he mis spent is go'cnicd bj this Article and 
not b} \rtiele 36 its of 11&— /» « Lmon Da k 47 All 699 23 A L J 
473 AIR lois \ll 310 

5ui/ j-'T trurt pto^tt —A suit (of fccoiefv of piofit of immoveable 
pmpcTti received bj the defendant dniing the penod he w-s in possession 
of the pmpcrtv b\ nrtuc of a decree of Court (which was afterwards ‘ct 
aside) is governed bv this Article and not bv Art 109 because the receipt 
of proSts dunng that penod order a decree which was valid at the time 
cannot be said to be 'wrongful within the meaning of Art 109 The cause 
of action anses when the decree by virtue of which the defendant obtained 
possession u set aside— //o/fevdy v Ghuntskaar 3 C L J 182 

Sutt ogatnx! tfuAdmiRoJan tudmir by otker kO'S —Where the mortgage 
debt due to a deceased Muhammadan has been realised by bis widovv, 
aad the other heirs of the deceased sued to recover the money from 
her held that this Article applied \rt 123 did not apply because the 
widow was not an executor or administrator representing the estate 
of the deceased person Article 6a might also apply to the suit— 
UfnarJaraj v tVilayai 19 Ml 169 (17a 174) But>eei)Ote 511 under 
trtiele la i 

5ui( by Zemndar for remrat of Ireet planUd by frrsp<ifiar —A suit by 
the Zemindar for removal of trees planted on the waste land in his Zemindary 
by a trespasser is governed by this \rtick not b> Art 3a because 1 mere 
trespasser is not a perso 1 having any nght to use property for a specific 
purpose within the meaning of Art jt—^Jusharaf v Ifthhar jo All 

634 (635) 

Suit on a pro nolo —A suit on a pro note payable at any time vvithm 
SIX 3 cars on demand from the date of its execution was held to be governed 
by this Article as it is a spenal form of note not contemplated by Art 
73 and time ran from the date of the noto— Sanjtvi v Errappa 6 Mad 
290 Mr Rustomji has ngbtly cntiaaed this ruling on the ground that 
Article 80 which is the residuary Article in respect of pro note ought to have 
been appl ed and not the most residuary Article rao and that the cause of 
action arose on the expiry of six yean from the date of execution of the 
pro note the pro note being taken as one payable after six years from its 
date See Rhstomji Limitation 3Fd Edn p 353 

Sui/ to recover money drawn out of court by defendant Where the 

defendant under colour of a decree unce rev'eised has intercepted the 
money which the plaintiff has realised by summary process under sec 383 
C P C and the latter sues to recover by way of restitution the money 
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so intercepted, his suit is governed by this Article — Narayana v. Narayana, 
13 Mad 437 (442)- 

Suit for possession of office. ~-A. suit for possession of the ofRce of 
Dharmakarta of a temple based on a right by prescnphon and not on a 
hereditary right to it, and for possession of the property attached to it, 
IS governed by this Arhcle and not by Art. 124 ; Art 144 also does not apply 
as the right to the land was only secondary and dependant upon th“ right 
to the office — Kidamhi Ragh'tvachana v Ttrumalat, 26 Mad 113 (115) 

Suit by cintnbulors to a common fund for dtslrsbu'ion ' — ’Plaintiffs, who had 
contributed to a common fund to be utilized for family reqmrements, 
brought a suit in which they claimed that their shares in the said fund 
should be determined and paid field that the suit was neither a partner- 
ship suit under Article iq 6 nor a smt based on contract under Article 113 
or 113 that the claim was one which must be dealt with on equitable 
pnnaples apart from any question of partnership or of contract, and that 
Article 120 applied to the suit, and the cause of action accrued from the 
date on which the defendants refused to recognize the rights of the 
plai itiffs — ‘Commercial Bank v AHavoodeen, 23 Mad 383 (392) 

ag^^nst person who ts not a trustee — \ suit for accounts against 
an express trustee is governed by section 10, and is never barred But 
a suit for accounts against a pereon who is not such a trustee is governed 
by Article 120 Thus, the Aarta of a family cannot be said to be a person 
in whom the property of the family is 'vested' for a speafic purpose , he is 
not therefore a trustee , a suit against him for accounts is not governed by 
section 10 but by this Article— BisioainWar v Gtnbala, 25 C W N 355 

Suit under See liiA of Bengal Tenancy Act —Suits which fall within 
the scope of sec 104 II of the Bcugal Tenancy Act are governed by the spe- 
cial rule of limitation provided in that section , but suits which fall outside 
the scope of sec 104 H, the nght to maintain which under certain conditions 
13 expressly saved by the proviso to sec iiiA, are governed hy this Article 
Thus, in a proceeding under Chapter X of the Bengal Tenancy Act, for 
settlement of rents and preparation of settlement Kent Roll, the 
plaintiffs claimed that they were occupancy raiyats in respect 
of the lands described in schedule cha of the plaint, but tlio Kevenue 
OlHcer hold that the plaintiffs were tenure holders and only in respect 
of schedule ga land, and settled the lands deduchng 30 per cent for their 
allowance as such and recorded their subtenants as occupancy rai> ats, and 
wrongly excluded gha and una schedules altogether from their linJs 
An appeal to the Divisional Commissioner and then to the Board of Reve- 
nues was rejected Thereupon the plaintiffs instituted the present suit. 
Held that so far as the plaintiff area^neved by the rent settled as pa>ab 5 c 
by them as tenure holders m respect of land of schedule and desire to have 
the entry corrected, the suit falls within the scope of sec 10 \ II of the Bengal 
cnancy Act and is governed by the spcail period of limitation presenbeJ 
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themn but in ®***‘'’ the suit fill< within the sfofc of 

sec iii\ in 1 i< one untli-r tfc— of If c ^pccifie neli<*f \ct towhichthe 
Imitation irj-hfihle i» ih^t f^roM Icif \rfi le i-’o of the Limitation Act— 
^a^ari % Cr re an rf C/»V 4^ Cal fft?') 

5uit fi yfafiimmaJan ^•^r It wofor n'fetHf f'r('f'efl% — A suit bj the 
heir of a de'ea'iM Molwmmxdan to fcro\er moxeal Ic property left by the 
demand is costnie^i b\ \rt 1.0 but if the properlj be itnmo\rabIe the 
ft.it will fall under Art 144- — t/ana»i Hfftianitnal v \Ietra Saheh 20 Int! 
Cas s-”^ hkodrtsa \ Astaa 3* Ma I 5t( ffii) Ji'li Pfrshaii SanI Lai 
34 P n »0M 

\ suit b) one of seteral Muhammaiian heirs for a share of the intestate’s 
tnovpat Jc property in tie r«<i<e«Mon of another heir is goxefned by Art 
J20 and not bt Article 40 — Jiailifimnissa \ Aldur Jlahtin 44 All 244 
{’46) 20 A L J 7t 64 Ind Cas 0*4 

SutI ly ad'‘ftfd ten to ttctntr mMeaUt frof-trly —A suit b) tht adopted 
son to rtcoxcr immoxeable propcrt> alienated by the widow before the 
adoption w goMnitd bj Art 144 it this j«iy>erty » moveable, Art jao 
applies and fimitation runs from the date of idopUon—Vf»Aafara(nam v 
I enAe/erjmiaA 27 tf L / $69 

Suil for leltltmfPi ef rent —Where the Pcxenue CfJiccr directed that 
the lands in question be rc'orded o-s I»ble to payment of rent and it was 
then too late for the proprietor to jpply under sec 105 of the nen^al 
Tcnaner Act for the sett'ement of rent a suit institutetl in tho Civil Court 
b} the propnetof to I ave fair rent settled m respect of the lands is governed 
bi ihi.s Article and time begins to run from the date of the order of the 
Revenue officer— BtrAeinde/ v hnshna 20 Ind Cas 910 (Cal) 

Sutf le tel astdt wuniripaf tleetion — A suit by s defeated candidate 
to set aside the c'ectioa of members of a Afumcipal Hoard is a suit of 1 
avil nature and cuintainabfc in a Civil Court and Art 120 goicms the 
suit — RaghunanJzrt v Sh o Praikul 35 Alj 308 

Stiff by one eo-owner againsi another for recovery of income —A suit 
by one co-owner of a jaghtr to recover bu share of the net income from 
lanother co-owner who was appointed by the Covemment as the manager 
tof the jaghtr is really a suit for accounts governed by Art 120 and not one 
I under Art 62 because the smt js not for a iefimle sum of money received 
by the defendant for the plaintid — Subba Roto v Rama Row. 40 Mad 291 
(293) See this case ated in Kote 70 under Article C2 

Sutt h set aside ord'T of Government — In 1903 the Government officials 
marked of! the lands in suit and issued to the plaintiff a rough patta show- 
ing the lands to which Covemment admitted his nght to obtain a grant 
subject to the usual conditions The plaintiff preferred objection to the 
exclusion from the rough patta of the lands in suit Uis objections were 
rejected in 1905 In 1913 the platnbffs brought a suit to set aside the 
order ot dismissal of objection, and for a declaration of Ws right Held that 
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so intercepted, his suit is governed by this Article — Narayaiia v Narayana, 
13 Mad ^37 (442) 

Suit for possession of office — K smt for possession of the office of 
Dkarmakarta of a temple based on a nght by prescnptioa and not on a 
hereditary right to it and for possession of the property attadied to it, 
IS governed by this Article and not by Art 124 Art 144 also doea not apply 
as the nght to the land was only secondary and dependant upon th^” nght 
to the office — Jiidambi liagltsaoekana v Ttrumalat, 26 Mad 113 (115) 

Suit by conlrtbulors la a common fund for dtsiribu'ton — Plaintiffs who had 
contnbuted to a common fund to be utdired for family requirements, 
brought a suit in which they cUuncd that their shares in the said fund 
should be determined and paid Held that the suit was neither a partner- 
ship suit under Article 106 nor a suit based on contract under Article 113 
or 115 that the claim was one which must be dealt with on equitable 
pnnapies apart from any question of partnership or of contract, and that 
Article 120 applied to the suit, and the cause of action accrued from the 
date on which the defendants refused to recognwe the rights of the 
plai itiffs —Commercial Bank v Allaooodeen, 23 Mad 583 (532J 

Suit ag 7 iHSt person who is not a trustee —k suit hr accounts against 
an express trustee is governed by section 10, and is never barred But 
a smt for accounts against a person svho 1$ not such a trustee is governed 
by Article tso Thus, the karta of a family cannot bo said to bo a person 
m whom the property of the family is 'vested' for a specific purpose , he is 
not therefore a trustee a suit against him for accounts is not governed by 
section ro but by this Articie—Biswair^kar v Cinbala 25 C W N 336 

Suit under See itiA of Bengal Tenancy Act — Suits which fall within 
the scope of sec 104 H of the Bengal Tenancy Act are governed by the spe 
cial rule of limitation provided m that section but suits which fall outside 

the scope of sec 104 H the right to maintain which under certain conditions 

13 expressly saved by the proviso to sec riiA are governed by this Article 
Thus, in a proceeding under Chapter X of the Bengal Tenancy Act, for 
settlement of rents and preparation of settlement Rent Roll, the 
plamhffs clauned that they were occupancy raiyats 10 respect 
of the lands described in schedule cha of the plaint, but the Revenue 
Officer held that the plaintiffs were tenure holders and only m respect 
of schedule ga land, and settled the lands deducting 30 per cent for their 
allowance as such and recorded their subtenants as occupancy ru)'ats and 
wrongly excluded gha and una schedules altogether from their UnU 
An appeal to the Divisional Cbramissioner and then to the Board of Rei'e- 
ones was rejected Thereupon the plaintiffs institnted the present suit 
Held that so far as the plaintiff are aggrieved by the rent scflled .is pajable 
by them as tenure holders in respect of land of schedule ga and dcsirc to ha'"® 
the entry corrected thcsuit falls within thescope of sec 104 Ilof the Ber'S^^ 
Tenancy Act and is governed by the special period of limitation prcicnbeJ 
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Article 120 govern^’d the suit which wia therefore barred — Ambu Natr v 
Stcrelary of State 47 Mad 572 (PC) 80 lod Cas 835 AIR 1924 P C 
150 29 C W N 363 

509 When th rigil to sac accrues — Trespass — In a suit for 
declaration that the defendants are not entitled to open a door in their 
wall and to commit trespass upon the platform of the plaintiff s well it 
was h-'ld that each act of trespass constituted a fresh cause of action 
and the suit brought more than nine years after the defendants opened 
the door was not barred — Sheo Prasad v i-' A L J 1150 

Entry i« Revenue Records — Plaintiffs having purchased certain lands 
m 1867 brought a suit in 1890 to obtain a declaration of their right to 
have the lands registered m their name m the Revenue records It was 
held that the nght to h** placed on the register is » right which does not 
give nsc to a cause of action until it 12 asserted or denied and a suit for a 
declaratory decree in respect of it must be brought inthm six years from 
the time when the nght was disputed In the present case the nght bad 
not been asserted or demed until the present suit was filed and the defen 
dant did so in his ivntten statement the suit was therefore not barred— 
Dhikap V Pandu 19 Bora 43 (45) 

The mere entry of the defendant $ name m the village papers would 
not of itself give the plaintiff a cause of action if such entry was made without 
the fcnorledge of the plaintiff The plaintiffs nght to sue would accrue 
when he become for the first time aware of the fact that the name of the 
defendant was entered m the revenue papers— Das v SAri Thakir 
Gtn/a 22 A L J 231 A I R 19 2 \U 115 62 Ini Cai 14$ 

The mere entry of the defendants name as owner of a property in the 
revenue papers does not give rise to a cause of action for the plaintiff In 
respect of a declaration of his btle to the property and time does not 
begin to rim against the plaintiff till an actual claim is made by the defen 
dant on the strength of the entry m the papers — Diim v Rama 23 C L J 
561 or till the defendant attempts to dispossess the plaintiff — Siiraj humar 

V timed Alt 25 c W N 1022 Thus where thedefendant sname was enter 

ed in the Revenue papers in 1899 in respect of property to which the plain 
tiff was entitled and on the strength of that entry the defendant instituted 
a suit in 1903 for profits of the share in respect of which ho got 
his name entered it was held that the plaintiff got a fresh cause 
0! action in 1903 for a declaratory suit — Shtnner v Shankar 31 All 
10 (Note) In 1875 the owners of certain Ecm ndary property sold 
their Interest in it ivith the exception of 2O bigbas In 1888 
the cendors were recorded as expropnetary tenants of all the 
lands including the 26 bighas In IJ23 the vendors applied to have 
the village papers corrected and to get themselves recorded as proprietors 
of the "6 bighas but their appUcation was refused m 1904 and they 
were told to go to the Civil Court In 1 jio the purchasers appAied to 
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Arhcle 120 governed the suit which wis thensfore barred — 4»tbu Natr v 
Secnlary of StaU, 47 Mad 572 {P C), 80 Ind Cas 835 AIR 1924 P C 
150, 29 C \V N 365 

509 "When th' rigi» to sJe accrues* — Trespass — In a suit for 
declaration that the defendants are not entitled to open a door m their 
wall and to commit trespass upon the platform of the plaintiffs well, it 
was h“ld thar each act of trespass constituted a fresh cause of action, 
and the suit brought more than nine years after the defendants opened 
the door, was not barred — Sheo Prasad v Maitgar, 12 A L J 1150 

Fntry tn Revenue Records — Plaintiffs having purchased certain lands 
in 1867 brought a smt in 1890 to obtain a declaration of their nght to 
have the lands registered in their name in the Revenue records It was 
held that the nght to be placed on the register is a nght which does not 
give nse to a cause of action until it is asserted or denied and a suit for a 
declaratory decree in respect of it must be brought within si^ years from 
the time when the right was disputed In the present case the right had 
not been asserted or denied until the present suit was filed, and the defen- 
dant did so ;n his wntten statement , the suit was therefore not barred— 
Rhtkajs V Pandu ig Boro 43 (45) 

The mere entry of the defendant's name in the village papers would 
not of itself give the plaintiff a cause of action if such entry was made without 
the knowledge of the plaintiff The plaintiff’s nght to sue would acerxe 
when lie become for the first time aware of the fact that the name of the 
defendant was entered in the revenue papers— Cepaf Das v 5Ar» TAst /r 
Ginga.asA L J 231. A I R ig’jAll 115 6>Ini Ca» 148 

The mere entry of the defendant s name as owner of a property in the 
revenue papers does not give nse to a cause of action for the plaintiff in 
respect of a declaration of his title to the property, and time does not 
begin to run against the plaintiff till 'an actual claim is made by the defen- 
dant on the strength of the entry in the papers — Dina V Rawa 23 C I* J 
561 , or till the defendant attempts to dispossess the plaintiff — Suroj Rumar 

V I/Died yilt 25 C W N 1022 Thus where the defendant s name was enter- 
ed in the Revenue papers in 1899 m respect of property to which the plain 
tiff was entitled, and on the strength of that entry the defendant instituted 
a smt in 1903 for profits of the share m respect of which he got 
his name entered, it was held that the plaintiff got a fresh cause 
of action in 1903 for a declaratory suit — SAiiiuer v SAartAar, 31 All 
10 (Note) la 1875 the owners of certam ZeramJary property soM 
their interest in it with the exception of 26 btghas In i8S3. 
the sendoTs were recorded as expropnetarj tenants of all the 
lands including the 26 bighas In 1^3 the vendors applied to have 
the village papers corrected and to get themselves recorded as proprietors 
of the 26 bighas, but their application was refused In 1904 and they 
were told to go to the Civil Court la 1910 the purchasers applied to 
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have the rent assessed on the 26 tnghas and obtained an order in their 
favour The vendors thereupon brought the present suit in 1012 for a 
declaration that they were the proprietors that the suit was not 

barred as the cause of action arose m 1910 and not m 1904 Notwith 
standing the order of 1904 the plamtifis remained in possession of the land 
without liability to pay rent therefor It was not until rent was assessed 
in the proceedings of 1910 that they became liable to pay rent The order 
of 1910 gave the plainfaffs an entirely /res* cause of action — ^1/a^ Jtlat v 
Utttrao Husaii 36 All 492 (495) So also wliere the plaintiffs had all 
along been in possession of the land m su t b it m tgot the settlement au 
thonties had made an entry wh ch showed that the5 were entitled to a small 
erarea they objected to the entry but their objection was rejected They 
however remained in undisturbed possess on of all the land to which they 
were entitled In 1909 the Collector ordered that the entry should be cor 
rected but the Commissfoner set aside his order and the plaintiffs then 
brought a suit for declarahon in 1910 Held that the suit was within time 
in as much as the Commissioner s order of 1909 gave the plaintiffs a feesh 
cause of action as it was a fresh attact upon their title whether the pro 
ceedmgsof 1901 gave them a cause of action or not — Sheopher v DeonaroMt 
10 A L J 413 r? Ind Cas 675 (followed m 36 All 492) The Hevenue 
authorities had enterc I the name of the defendants as owners and the names 
of the plaintiffs as in possess on As the plaintiffs were not disturbel in 
their possession they did not then bnng an> suit for correction of the reve 
nwe records Subsequently the defendants appl ed for partition and 
the Revenue authontics allowed partit on d reeling the plaintiffs to bring 
a regular suit The plaintiffs thereupon sued for a declaration of their title 
Held that it was not obligator} on the phintiffs to bring a suit after the 
first revenue proceedings in as much as they were not disturbed m their 
possession and that the plaintiffs had a fresh cause of action from the date 
of the order of the Revenue officer in the partition proceedings and could 
bring the suit wnthinsi'C >ears from that date — Httktm Singh v Haryanian 
140 P R 1907 The defendant s name was recorded as propnetress 'ome 30 
years before suit and the entry was continued at the revision of the settle 
ment afterwards she lelt the village and received no share of the profits and 
within SIX } ears before suit she transferred a portion of the property There 
upon the plaintiffs instituted the present suit for a declarahon of their title 
Held that the fact that the plaintiffs did notthinh it worth while to bimg 
a suit 30 years before when the defendants name was recorded did not 
bar the present suit for a fresh cause of action arose when the defendant 
transferred the property-— \ Shamtuddin ii \ L J 877 
The plaintiffs sued for a declaration of their proprietary rights m certain 
land alleging that the land in dispute was m their possession that the 
revenue authorities wrongly included it in the estate of the defendants 
neither the plaintiffs nor the defendants being a party to the action of the 
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Article 120 governed the suit which was thet%fore barred — Ambu Kair v 
Secfctary of State 47 Mad 57a (PC) 80 lad Cas 8^5 AIR 1924 P C 
150 ag C \V N 365 

509 When th rgii to sue accrues — Trespass — In a suit for 
declaration that the defendants are not entitled to open a door in their 
wall and to commit trespass upon the platform of the plaintiffs well it 
was h“ld that each act of trespass constituted a fresh cause of action 
and the suit broufht more than nine years after the defendants opened 
the door was not barred — Skeo Prasad v Mangar 12 A L J 1150 

Entry in Revenue Records — Plaintiffs having purchased certain land* 
m 1867 brought a suit m 1890 to obtain a declaration of their nght to 
have the lands registered in their name m the Revenue records It was 
held that the nght to be placed on the register is a nght which does not 
give nse to a cause of action until it js asserted or denied and a suit for a 
declaratory decree in respect of it must be brought within six years from 
the bme when the nght was disputed In the present case the right had 
not been asserted or denied until the present suit was filed and the defen 
dant did so in his wntlcn statement the suit was therefore not barred— 
v Pandu tg Bom 43 (45) 

The mere entry of the defendants name in the village papers would 
not of itself give the plaintiff a cause of action if such entry was made without 
the knowledge of the plaintiff The plaintiffs right to sue would ftceruc 
when he become for the first time aware of the fact thrt the name of the 
defendant was entered in the revenue pipers— Gopjf Das v Shrt Thakir 
Gjnga 30 A L J 231 A I R tg 2 All 115 65 InJ Cas 148 

The mere entry of the defendant s name as owner of a property lO the 
revenue papers does not give rise to a cause of action for the plaintiff in 
respect of a declaration of his title to the property and tune does not 
begin to run against the plaintiff till *an actual claim is made b> the defen 
dant on the strength of the entry in the papers — Dma v Rama 23 C L J 
5G1 or till the defendant attempts to dispossess the plaintiff— AHwer 

v Umed Ali 23 C W h. 1022 Thus where the defendant s name was enter 

ed in the Revenue papers in 1899 •** rcspicct of property to which the plain 
tiff was entitled and on the strength of that entry the defendant instituted 
a suit in 1903 for profits of the share m respect of which he got 
his name entered it was held that the plaintiff got a fresh cause 
of action in 1903 for a declaratory suit — SAinner v Sfiankar 31 All 
10 (Note) In 1875 the owners of certain Zem iidary property sold 
their interest in it with the exception of 26 bighas In i8S3 
the aendOTs were recorded os expropnetarj tenants of all the 
lands including the •’6 bighos In ijaj the vendors applied to have 
the village papers corrected and to get themselves recorded as propnetors 
of the 26 bighas but their application was refused m 1904 and they 
were tolJ to go to the Civil Court In 1910 the purchasers applied to 



\RT 120 ■\ 


THU INDIAN LnilTATION ACT 


447 


have the rent assessed on the 26 bighas and obtained an order m their 
favour The vendors thereupon brought the present suit in 1012 for a 
declaration that they were the proprietors Held that the suit was not 
barred as the cause of action arose in 1910 and not in 1904 Notwith- 
standing the order of 1904 the plamtiHs remained m possession of the Jand 
without liability to pay rent therefor It was not until rent was assessed 
in the proceedings of 1910 that they became liable to pay rent The order 
of 1910 gave the plaintiffs an entirely /resA cause of action — Allal^ Jtlat v 
Umrao Hiisam 36 All 492 (495) So also where the plaintiffs had all 
along been in possession of the land in suit but in 1901 the settlement au 
thorities had made an entry which showed that thej were entitled to a small- 
er area they objected to the entrj but their objection was rejected They, 
however, remained in undisturbed possession of all the land to which they 
were entitled In 1909 the Collector ordered that the entry should be cor- 
rected but the Commissioner set aside his order and the plamtiffs then 


brought a suit for declaraUan la 1910 Held that the suit was within time, 
in as much as the Commissioner s order of 1909 gave the plaintiffs a fresh 
cause of action as it was a fresh attac’i upon their title, whether the pro- 
ceedings of 1901 gave them a cause of action or not — Sheopher v Dionaravi 
10 A L J 413 17 Ind Cas 675 (followed m 36 All 492) The Revenue 
authonties had entered the name of the defendants as owners, and the names 
of the plaintiffs as in possession As the plamtiffs were not duturbed in 
their possession they did not then bnng anj suit for correction of the reve- 
nue records Subsequently the defendants applied for partition and 
the Revenue authorities allowed partition directing the plaintiffs to bnng 
a regular suit The plaintiffs thereupon sued for a declaration of their tifl^ 


Held that it was not obligatory on the plaintiffs to bring a suit after the 
first revenue proceedings in as much as they were not disturb»-l a their 
possession and that the plaintiffs had a fresh cause of action from th» date 
of the order of the Resenue officer in the partition proceedings ,1 

bring the suit within six yearn from that date — Hahxm Singh v Ip ^ 

140PR 1907 The defendants name was recorded as propnetr»»s*y 

jears before suit, and the entrj was continued at the revision of the 
ment . afterw aids she left the village and received no share of the pro^tj ^ 
wnthin SIX jxiars before suit she transferred a porbon of the proi^rt " " 
upon the plaintiffs instituted the present suit for a decUraboa of 
Held that the fact that the plaintiffs did nottlunk it worth ^ 

a suit 30 j-e-irs before when the defendant's name was reco^M ^ 
bar the present suit lor a fresh cause ol action aitse when 
transferred the propertj — Rahmaiulla v Shamsuilm n ^ 

The plaintiffs sued for a declaration of their propivta.-t- i ^ 
land alleging that the land in dispute was m their pj*^^** ^ 
revenue authorities wrongly included it in the estate f 
neither the plabbITs nor the defendants being a * 
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nevenue authonfies and that the defendants on the strength of the sud 
entry endeavoured to oust the plaintiffs from the land Held that the 
cause of action of the plaintiff did not accroc on the date of the entry in the 
settlement Records but from the date when the defendants attempted 
to oust the plaintiff — Natha Stngh % Sadtq Ah 20 P R 1900 A 
certain plot of land was recorded as the separate propertj of the 
defendants in the settlement records of 1887 In 1914 the defendants 
made an application for partition claiming the plot as their separate pro 
perty In a suit brought by the plaintiffs in 1915 for a declaration that 
they were joint owners of the land with the defendants it was held that 
although a cause of action might have arisen b3 reason of the settlement 
entry in 1887 still a fresh cause of action arose in 1914 when the plaintiffs 
found themselves in danger of being actually depnved of their joint owner 
ship The suit was therefore not barred — Kah Prasad v Ilarbans 41 \11 
519 (512) A was the sole owner of * land but his brother in law B had the 
lands recorded in the Record of Rights as being held m joint tenancj by A 
and B A took no steps to have the entry corrected and B made no attempt 
to draw matenal benefit from the land Afterwards B institnfcd a suit 
in the Small Cause Court claiming to participate in the profits of the land 
A suit by A for a declaration that be was the sole oivner of the lard brought 
within six jears from the receipt ol the summons 0/ the Small Cause Court 
was in time because the plaintiff s cause of action arose not from the 
publication of t! e Record of Rights but from the dale of institution of the 
Small Cause Court suit which gave a serious challenge to his right 
—Moulvt Ataudd 1 v Dib Saibunnissa PI T ^^'herc there 

IS 3 definite challenge to the plaintiffs rights bj an entr> made 

in the Record of Rights and where the fact is patent that the plain* 
tiff must have been aware of that challenge to his nghfs the suit if I rm ght 
upon that challenge must be brought in accordance isath the sir jears' 
rule of limitation but if the plaintiff continues in possession m spile of the 
entry he is not required to institute any suit for declaration upon that chil 
lenge but may institute a suit at any time within sir years of any new chal 
lenge which has the effect of prejudiang his nghts — Ramji v Lnla SaJhu 
saraM 2 P L J 4O3 U 95 ) 

In the following cases it has been held that time runs from the date of 
entry m the revenue records Thus where the plamhfls sued on the al^ga 
tion that they were in possession as propnelors of certain lands erroneousli 
recorded fn the settlement as the propertj of the defendants and pmj'cd 
that the record may bo amendetl and their oom nam"s reconled held that 
the period of I mitation i\as to be reckoned from the date of the entrj for 
from the date v,hcn the record of nghts was sanctir)ne<l)—Faif-f id v HehnJf 
79 r R 1879 Wiere the settlement officer had erpunged the name of the 
plaintiffs from the Revenue papers and had wrongfully caused the name ol 
the defendant to bo cntereil, but the plaintiffs had all along remamotl m 
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paisession, notmth$tandmj the settIeRi'‘at record and then sneil for a 
ieJaratory decree A#/i that the p^noi of kmttation ran from the date of 
th* entry »n the revenu* papers it was further held that the wrong entry 
in the village papers was a wrong coiamitted once for all and not a conb 
no ag vrrong within th“ ni'*aaiflg of sec 23—Legge v Baran 20 AH 

33 C37) F ® (I* should be noted that in these cases there was no fresh 

la^-asion of th* plainbff s rights by the defendant and consequently time 
ran f~o~a th* date of entry m th* records and there was no fresh c^use of 
a on' The plamhas fath*r had applied in 1903 for entry of his name 
Rev“nu* register as th* jenmi of certain land but the Revenue autho 
t3 i to do so In 1917 the plainbff again apphed to have the land 
I - h s nam* bat on the objecbon of the defendants the Revenue 
„ f d to change the registry He then brought a suit for a 
isi 1 as th jenmi o' th* land H*f-i that the suit was barred 
/ •* ro 1 » toOT an 1 th*plaiobS did not acquire a fresh 
^ f' h defendants had attempted to disturb the 

f. \ t *1* to th* property in derogabon of the 

j I hav g vcn a fresh cause of settoa-» 

'' I J 157 AIR ipis Mad 
r <nt *1 In the Revenue papers 

correcbon of those papers 
♦ mo Court refused 

I 1 a suit for (leclara 
of a ti n arose 
1 to correct 
a.t on— 
m 3 
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Revenue -iiithonties and thit the dcfendmts on the strenjTth of the said 
entry endeavoured to oust the plaintiffs from the land Held that the 
cause of action of the plaintiff did not accrue on the date of the entr} m the 
settlement Records but fmm the date when the defendants attempted 
to oust the plaintiff — Nalka St«gh v Sadiq Ah 20 P R 1900 A 
certain plot of lanil was recoided as the separate property of the 
defendants in the settlement records of 1887 In *914 the defendants 
made an application for partition claiming the plot ns their separate pro 
perty In a suit brought by the plaintiffs in 1915 for a declaration that 
they were joint oivncrs of the land with the defendants it was held that 
although a cause of action might have ansen by reason of the settlement 
entry in 1887 still a fresh cause of action arose m 1914 when the plaintiffs 
found themsehes in danger of being actually deprived of their joint owner 
ship The suit was therefore not barred — Kali Prasad v Harbans 41 Ml 
5^9 (512) A was the sole ownerof x land but his brother in law B had the 
lands recorded in the Record of Rights as being held in joint tenancy by A 
and B A took no steps to have the entry corrected and B made no attempt 
to draw material benefit from the land Afterwards B instituted a suit 
m the Small Cause Court claiming to participate m the profits of the hnd 
A suit by A for a declaration that he n as the sole owner of the land brought 
within SIX years from the receipt of the summons of the Small Cau«e Court 
was in time because the plaintiffs cause of action aro«e not from the 
publication of tl e Record of Rights but from the date of institution of tl e 
Small Cause Court suit which gave a senous challenge to his nght 
— Moulvi Alaudd It v Bt'> Satbiimtissa PI T 5 t 7 ^^’he^c there 
is a definite challenge to the plaintiffs rights, bj an entrj made 
in the Record of Rights and where the fact is patent that the plain 
tiff must have been aware of that challenge to his rights the suit if brought 
upon that challenge must be brought in accordance with the siv jears 
rule of limitation but if the plaintiff continues m possession in spite of tf c 
entrj he is not required to institute any suit for declaration upon that chil 
lenge but may institute a suit at any time wathin six years of any new dial 
lenge which has the effect of prejudicing his rights — liamjt v Lala Sivihii 
sarati - P L J 493 (495) 

In the following cases it has been hehl that time runs from the date of 
entry in the revenue records Thus where the plaintiffs sued on the allegi 
tion that they were m possession as propnetors of certain lands erroneously 
recorded in the settlement as the prnpcrtj of the defendants and pri\T<l 
that the record may be amended and their own names reconlcd held that 
the period of limitation was to be reckoned from the ilate of the entr) (or 
from the date when the icconX of nghtSMas sanctionet]) — ra-'JjJ v Mehndt 

79 P R 1879 ^\'hcrc the settlement officer hail cap ingcil the name of the 

plamlifls from the Revenue papers and hod wrongfully caused the name of 
the defendant to b** cntereil, but the plaintiffs had all alon" remiio'al in 
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possession, notwithstanding the settlement record, and then snetl for a 
declaratory decree h-H that th** p-noi of limitation ran from the date of 
th“ entry in the revenue papers it was farther held that the wrong entry 
in the village papers was a wrong committed once for all and not a confa- 
nnmg wrong within the meaning of sec 23— Lsgge v Uam Baran, 20 All 
35 (37) ^ ® (I* should be noted that in these cases there was no fresh 

invasion of the plamhfi s nghta by the defendant, and consequently time 
ran from th“ date of entry in th“ records and there was no fresh cause of 
action) The plamhS s fath*r had apphel in 1933 for entry of his name 
in th" Revenue register as th® jenmi of certain land but the Revenue autho- 
rities refused to do so In 1917 the plaintiff again apphed to have the land 
registered in his nam®, but on the objection of the defendants the Revenue 
authonbes refused to change the registry He then brought a suit for a 
d“claraboa that h“ was th» jenmt of the land Held that the suit was barred, 
as th® canse of acbon arose in 1903 and the plainbS did not acquire a fresh 
cause of acbon m 1917 If the defendants had attempted to disturb the 
plalnbff 3 possession or claim any nght to the property in derogation of the 
plaintiff 3 right, such an act would have given a fresh canse of acbon— 
\Peramh<ilk Chaihu v NeeSa Kandhan 42 M L J 457, AIR 1922 Mad 
iqj ^Vh*re th® defendant's name was entered m the Revenue papers 
m x 375. and the plaintiff in 1903 applied for correebon of those papers 
when the defendant again asserted his btle, and the Revenue Court refused 
to malce th® correebon, whereupon the plaintiff losbtutei a suit for declara 
tiou of title in 1934 it was held that the plaintiffs cause ot acbon arose 
in 1S95. and no jreth cause of acbon accrued in 1933 , the refusal to correct 
th® entry m 1933 was merely a continuation of the original cause of action— 
Ahbxr V Turaiit, 31 All 9 In a Patna case, where the defendant in 1905 
caused the name of the plainbff to be entered in the Record of Rights as 
a tenant liable to pay rent to the defendant, and on the strength of that 
entry he obtained a rent decree against the plainbff m 1912. and then th® 
plaintiff brought a suit in 19** for a declarabon that he was a laftkeraj 
tenant of the land and not liable to pay rent to the defendant, it was held 
that the suit WM substantially a smtundersec ixiA of theBengal Tenancy 
Act for getting a declaratory relief in respect of Record of Rights although 
the plaint made no meubon of the Record of Rights, and therefore the 
cause of acbon for the plaiitbfi s suit accrued on the date of the pubheabon 
of the Record-of Rights m 2905 and not from the date of the rent decree of 
1912 — Sh'lkk Amirudim v Shsthh Saldur. i P I. J 73 (76) 

Diclaration that proptrly not habU to sab — A mortgaged a property 
to B C brought a suit to recover possessiou of the property and obtained 
a decree B then brought a smt on the mortgage obtained a decree and 
apphed for sale of the property. C claimed the property and brought 
this suit for a declarabon that the property was not liable to sale in eve- 
cution of B s decree It was held that the fact of the mortgage did not 
I. 29 
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affect the plaintiff 3 nght so long as no effort \ras made to sell the property 
in enforcement of the mortgage and tbat the cause of action arose when 
the defendant attempted to sell the proparty — Itnamhandi v Puran 17 
A L J 973 

Other cases ~On the zofh Jannary 1909 a house situate wifbn the 
ambit of the 2emindan appcrtimmg to an endowment was sold and the 
sale-deed was presented for registration on the same day The registration 
however was completed on 29th January 1909 as provided /or in sec 6t (2) 
of the Registration Act Thereupon the plaintiffs representing the Zerain 
dar instituted a suit for tan » chakaram on 28th January 1915 It ivas 
held that the suit was barred by limitation the right to sue having accrued 
to the plaintiffs from the date 0/ the sale and not from the date of the 
completion of the registration~fl«wdiS<m v Somnath 14 A L J 38’ 

In a suit against an administrator on an administration surety bond 
the cause of action arises on failure by the administrator to comply with 
any of the conditions of the bond or on the administrator putting it out of 
his power to comply with them The fact that no action is taken on 
the breach of one or more of the vanous conditions of the bond would 
not bar a amt on a subsequent breach— ATePM v fl/tf Tfin>t 12 Bur L T 
**S 36 lad Cas 968 But m Ifamanathan v Rangafnmai 17 Jf L T 6f 
Ahmed v Falwsa 8 Bor L T 59 and Mauttg San v A/env/ A^att r Rang 
463 the suit was held to be governed by Art 68 

In a suit by a tamindar for a dedarabon that the mineral rights m 
certain lands arc reserved to himself and have not been grantetl to the 
tenant (defendant) a fresh cause of action anscs whenever any pirticuhr 
poftion of minerals is removed by the defendant — Runiar Pramath A«/A v 
A J Metk 5 P I. *J 273 ( 2 ® 5 ) 

Although the attachment of a pemon s land as if it belonged to anotl er 
gives the owner a cause of action for bnngmg a suit to set aside the nttach 
ment yet he is not bound to do so, and he can after the CTccution sale 
bring a suit for a declaration of themvalidityof the snle because the cxe 
cation sale affects the title of the owner to the property in a different and 
greater degree than that in which an attachment affects luiU and the sale 
gives him a fresh cause of acUon~~Ananliaraiu v Jfarayanaraju 36 'fad 

383 (384 383) 

In a suit for a declaration that the Zemindar was not entitled to re 
cover more than a stated sum from the plaiaiiff for quit rent the plaintiffs 
nght to sue accrued on each occasion when the Zemindar ccUcctod the 
excess amount of rent as each illegal exaction b a separate Injurj pvnng 
me to a fresh caose of action — Srimai* Vadhabushf v Gof>iseth Narayana 
javmy 33 ifad 171 (172) 

The defen lant who was shown in the revenue records as a laAarr'ridsr 
efltitletl to One third share of the pitidacx Issued a notice 0/ ejectment 
in I9IJ to the plaintiff who was shown Jn the revenue records to be the 
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owtier of the lands u smt The plaintiff broQght a suit in the Revenue 
Court to contest the notice hut was defeated Thereupon proceedings 
m evecution of the nobce- took place 1 but the proceedings were purely 
formal end in fact the plaintiff retained physical possession of the land 
in suit In other words so far as the plaintiff was concerned, the eject- 
ment proceedings of 191a m no way affected his possession A further 
notice of ejectment was then issued against him field that the fresh 
notice constituted a fresh invasion of his title and that therefore limitation 
for his suit for declaration of title began to mn from the date of the fresh 
nobce— Brio v I.a^skmt Das 6Lah 132, a6R L K 326, A I R. 
1925 Lah 39Z, 89 Ind Cas 299 

Where dnnng a parbtion proceeding in 1893 the defendant denied 
the plainbff s btle, but both the plambff and the defendant remained in 
joint possession, and the plaintiffs enjoyment was not interfered with, 
but during fresh parbbon proceedings in 1914 the defendant agam denied 
the p lain fafl's btle to a share held that the fresh invasion of the plaintiff's 
btle gave him a fresh cause of acbon. and his suit for a declaration 0/ btle 
brought in 1918 was not barred— A/Khawmad Hantf v Ralan Chand, 3 I,ah 
<3 ( 4 ^) 

5 ui< by remote reverstoiter —It has been already stated m Note 300 above 
that a suit by a remote reversioner for a declarabon that the alienabon 
made by the widow is not binding on the estate, falls under this Article 
and not under Article 123 The period of limitation for such a suit is to be 
coiinted from the time when "the right to sue accrues’ under this Article. 
The nght of amt of the remote reversioner accrues when the nearest rever- 
sioner precludes himself or herself from maintaining a declaratory action 
by omitting to sue within the statutory penod, and thus practically concurs 
in an alleged improper ahenabon, t e . it accrues after the lapse of r2 years- 
from the date of ahenation — Abtnash v Hannath. 32 Cal 62 (70) In a 
Bombay case, a Hindu died leaving his widow and daughter The widow 
made an ahenabon in iS6g, but the daughter (who was then the immediate 
reversioner)^did not impeach the ahenabon and after the death of the 
daughter in 1879 the plaintiffs, who are her sons, brought a declaratory 
suit 10 1883. It was held that the soit was barred, as the cause of action 
arose when the property was sold in 1869 dunng the life time of the plain- 
bff s mother who was then the nearest presumptive reversioner, and no 
fresh cause of acbon accrued to the platnbffs on their mother's death ; jt 
could not have been the intention of the Legislature, in giving a nght to 
sue for a declaration within six yearn from the accrual of the right to give 
successive nghts to a senes of successive reversioners to harass the alienees 
of an estate with repeated suits la respect of the same ahenabon—Cil/iugon- 
ram V Bin Mohgairi, 14 Bom 512 (515) But this nihng was given under 
the Act of 1859 and should not be taken as good iaw now, because substan- 
tial changes hav? been made la the Acta of *871, 1877 and 1908 H 



452 


THE INDIAK UMITATION ACT« 


[Art. 120 . 


Article 120 of the present Limitation Act^ the question is not when the 
cause of action anses but when the plaintiS's nght to sue accrues 

The Allahabad High Court is of opinion (virtually dissenting from the 
above Calcutta ruling) that the failure on the part of the nearest rever 
sioners to bring a suit for a declaration under Art 125 wuthm i2 jears of 
the date of alienation does not create any cause of action for the nc'st 
reversioners to bring a suit within a further penod of six jears under 
Article 120 A remoter reversioner is not entitled to sit still and wait for 
limitation to run out against every reversioner nearer in degree thin 
himself An improper alienation by a Hindu widow is a wrong to the 
entire body of reversioners, and it affords an immediate cause of action to 
all of them In other words, the starling point of limitation for a suit by 
a remote reversioner IS the date of alienation and the suit is governed by 
Article 120 — Kunwar Bahadur v Btudralan, 37 All 195 (2^2) , 4 nandi v 
27 0, C 173 AIR I924 0udh38i The same view has also 
been expressed m Chtruvolu v Cktruvolu, 29Mad 390 {^zt),^d t^arayano 
V Rama, 38 Mad 396 (401) 

If the nearest reversioner is found to have colluded with the widow 
in the matter of alienation, the remote reversioner is entitled to bnng a suit 
for declaration and the cause of action anses as soon as the fact of collusion 
becomes known to ium—KUnarar r Btndroban, 37 All 195 (2®®) 

Suit by reveriiontr born after ahenatton —An entirely diSerent ease anses 
when the suit is brought by a remote reversioner who is born after the date 
of alienation It is a well known pnnaple of law that one reversioner does 
not denve his title through another, (even though that other happens to be 
his father), but all of them claim from the last full owner consequciftly 
the nght of a remote reversioner to sue is not denved from the nght of the 
nearer one If therefore the nght of the nearest reversioner for the time 
being to contest an alienation by the widow is allowed to become larrcd 
by limitation as against him, this will not bar the similar nghts of the sub 
sequent reversioner who was bom after tbe date of ahenation The sub- 
sequent reversioner s right to sue accrues only on btrih, and if he bnng* 
the suit while he IS still a minor, or within three years after attaining 
majority, it 18 not barred, although more than twelve jears have elapsed 
after the date of alienation — Bhagwania v Suhhi, 22 All 33. 47 ® ^ ' 

Abinashv Hannalh, 32 Cz\ 62(71) This was also the view of the Madras 

High Court in Cobtnda v, Thayatnmal, 28 Mad 57 (^) Narayana 

Aiyar v Rama Atyar. 38 Mad 396(400. 405) But these cases have been 
overruled by the Full Bench case of Faromma v GopaJa Dasaya 41 • 

659 (F D ) In this case ft has been laid down that the cause of action for a 
suit for a declaration that an alienation by a widow is not binding on the 
estate, anses on the date of alienation jointly and simultaneously for the 
entire body of reversioners If, therefore, the ahenation Is not unpcacbed 
by a declaratory suit within 12 jean under Article 125 by tbe nearest 
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reversioner, a remote re%‘erstonerbom after the lapse of 12 j’ears from the 
date of the alienation will be debarred from bringing a suit for declaration. 
The correctness of this ruling has been doubted m Das liam v. Ttrfhanalh, 
51 Cal. loi, at p loS , but it has been followed by the Lahore High Court 
ID Cktragh Dtn v Abdulla, 6 Lah 40J 90 Ind Css 1022 

The property of a Hindu female who was the daughter of the last male 
bolder, and who was entitled to a hmited estate, was during her minonty 
sold by her guardian in 1891 The plaintiff (the last male holders' daughter's 
son) who IS her reversioner, and who was not born at the date of the 
alienation, brought a srut m 1916 for a declaration that the sale was 
ineffective as against him Held that the suit was governed by this Article 
and not b> Article 125 as the abeoation was not made by the female 
herself but by her guardian, and that the nght of action accrued to the 
plaintiS when he was bom (in 1896), and the suit was in time as it was 
brought within three } ears of his attaimng majonty (secs 6, 8 ) — Das 
Ram V rirManaM, Cal loi (108). fit Ind Cas 522. AIR, 1924 
Cal 481 



PART VIII — twelve years. 


t2i — To avoid m- Twelve When the sale becomes 

cumbrances or under- years final and concIuTive 

tenures in an entire 
estate sold for arrears 
of Go\emment re\c- 
nue, or m a patni 
taluk or other saleable 
tenure sold for arrears 
^of^rent 

510 Scope —This Article applies not only to a suit brought by the 
auction purchaser at a revenue sale, but also to a suit brought by a trans 
feree from such auction purchaser %vho is entitled to tbe same rights as bis 
assignor— /fiy/ajA V Jubru AU sjW R jp , Wahyd Ah v RaJtt Alt, 

C W N 10J9 s« also 5 <is» Dkushan v KramhiUo 10 C W N 148 , 
Narayan v liasiswar, t C L J 579 

511. Incumbrance —It has been held m a large number of eases that 
mlverio possession 1$ an incumbrance xnlhin the meaning of this Article 
or witnln the meaning of the Patm Taluq Regulation {VllI of 1819) or of 
Bengal Revenue Sale Act (\t of tBy())—Nuffar Chandra v liajendra 35 
Cal 167 (171) Karsiit I\han v ffrojo Nath, tt Cal 244 {231) , or under the 
Assam Land and Revenue Regulation — Prasanna v Jnanendra 43 Cal 
779 (78^) it should be noted that where the estate is sold subject to 

incumbrances, the adifree possession of the defendant for the statutory 
period before the date of sale Is not an incumbrance and a suit to rccowr 
possession is not a suit to avoid an incumbrance within tbe meamng of this 
Article, and is barred even though brought within za years from the date 
of sale This view is dcduablc from A'liwar Katanandv Syed Sarafal, ta 
C \V N J28, and Rfliiniidrfi V Nahn* Kanta 13 C W, N 407. • 

Thus, where the estate is sold (for arrears of revenue) subject to Jneutn* 
branccs and it appears that the adverse posscsson of the'de/endant had 
commenced before the estate was sold for arrears of revenue, (1 r , if the 
defendant had been bolding adversely to the old proprietors) and the 
adverse possession »a* sufllciently long » e.for more than twelve jxafs 
before the institution of the suit to avoid the incumbrance, the suit would 
be barred by limitation even though brought within 12 jaars from the 
date of the revenue sale Such a suit is not governed by Article tit but by 
Article I 44 — Aurmi hhan v Brojonath, ja Cai 244 (231) 
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WTwre the plaintifl purchased the estate \nth nght to a\TUd incum* 
branccs but it was found that the ad^vrse possession of the dcfendanta 
and their predeccs'ors commenced e\en htfore the creaUon of the palm such 
ad\ erse possession w as not an incumbrance w hich the plaintifl v, as entitled 
to as-oid within the meaning of this Article and therefore tlus Article did not 
applj to a suit to recoaer pcssession from tl e defendants {Th“ suit fell under 
Article 1^4 and was consequently barred ) — htiltkanand v Btprodas 19 
C W N 18 ■•Sind Cas 436 The reason IS that an incumbrance in order 
to be so must be one which acetued upon the tenure by the act or inaction 
of the defaulting pataidar hiiaself and therefore an adverse possession 
in order to be an incumbrance must be a possession which haS commenced 
after the creation of the paint tenure — Ibid Therefote where the-defen 
dants had been holding adversely for a penod greatly exceeding 12 years 
and the endence did not establish whether the defendants had commenced 
04 to hold after the creation of the palm the plaint fl s suit would fail 
because in order to bnng the case under this Article the onus u-ould be 
upon the plaintifl Jo show that the adicrsc possession of the defendants 
commenced after the palm uas created — Btprodas v hamtnt KHwsr <9 
Cal a? 34 (P C) 

If the land is sold withpouerloavotdtntumbritnces then a suit to recover 
possession of land from the adverse possessor is a suit to avoid Ineum 
brances within the meaning of this Article and the penod of limitatioil 
runs from the Sate when the sale becomes final and not from the time 
when the adverse possession commenced Even if it is regarded as s 
suit under Article 144 still the penod of limitation would run when the 
sale becomes final the possess on of the defendant being regarded as 
becoming adverse to the plaintifl only from the date of the auction 
purchase — Nufj-tr Chandra v Rajendra 25 Cal 167(171) Piosainav 
Jnanendra 43 Cal 779 (782) 

The penod of limitation rims when the sale becomes fmal and not from 
the date when possession was formally given to the purchaser at the sale— 
Prosanna v Jnanendra 43 Cal 779 (782) 

A person who had been m possesmon of a portion of a revenue paying 
estate adversely to the owner for more than 12 'years before the estate 
was sold for arrears of revenue under the Assam Land Revenue Regnlation 
1886 would be considered as a joint propnetor liable to pay the revenue 
under see 63 of that Regulation and therefore a defaulter within the 
meaning of sec 67 he held no incumbrance which the auction purchaser 
was called upon to annul by si smt withm the period presenbed by this 
Article Being a defaulter his interest was sold away by the revenue 
«alc and the suit brought by the purchaser to recover possession of his 
share would be a suit for possession under Art 142 — Mahim Chandra v 
Piyari 44 Cal 4 »-* ( 4*3 4 * 4 ) 

If the patni came to on end not by reason of sale for aaears of 
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bat by voluntary rehnqutshment by the patnidar jn favour of the Zamm- 
dar, a suit by the latter to recover possession of the land from the persons 
who had taken possession of jt adversely to the patnidar was go\erned 
by Art 144 and not by this Article, and time ran from the date when the 
defendants took possession and not from the date of relinquishment — 
Cobtnda v Sxirja Kanla, 26 Cal 460 (463] 

512. Under-tenure — ^This Article refers to under tenures which are 
not avoided per se by the sale but which are voidable at the option of the 
purchaser, such as a durpatnt tenure which is voidable on the sale of a 
patni tenure On a sale of a tenure for arrears of rent under Act Vlll of 
1869 or Heg. VIII of i8ig the under-tenures are not avoided tpso Jaeto, 
but are voidable at the option of the purcliaser , consequently this Article 
applies to a suit brought by the purchaser for that purpose — Ttiu v Mohssh 
Chandra, 9 Cal 683, 6S7 (F U) (overruhng Vnnoda v Molhooranalh, 4 
Cal 860} 

122. — Upon a judgment Twelve The date of the judg- 
obtained in Bntish years ment or recogm- 
India, or a reeognl* sauce 

sance. 

513. This Article does not enable suits to bo brought upon all judg* 
ments obtained in Bntish India, but only provides a penod of limitation 
for suits upon sucli judgments as can be sued upoR~-/>ot v lianiji, 3 Bom 
so; (sog) Thus, no suit can be brought upon a decree, the execution 
of which IS barred by limitation-'FeAira/'a v Pandurangapa, 6 Bom 7 (9) • 
Dhanraj v Lakhram, 38 All 509 (516) An action jv allowed to be main- 
tained on a judgment only where the judgment cannot be enforced in any 
other way — KaUcharan v Sukkoda. so C W N. 58, 30 Ind Cas 824 

An order of the High Court in its insolvency jumdiction is a judg- 
ment of the High Court, and a sM»t liased upon such order is maintainable. 
Such a suit 13 governed by this Article — Annoda v. Ntdio, 33 Cal. 360 

(564)- , ^ 

^\^lere the plaiutifls obtained a'dccrce against the defendant’s father, 
and after his death the cxccotion of that decree was refused as against 
the family property in the possession of the defendants, and thereupon the 
phdntifls brought the present suit against the defendants to enforce the 
father's decree debt against the sons, held that the suit was not governed 
by Article 122. because the sons pot being parties to the judgment obtained 
against their father, it was not binding upon them and they could not 
therefore be sued upon a judgment obtained against the fathei. It f* * 
suit brought to enforce against the sons their pious obligation to discharge 
their father’s debt.and falls under the residuary Article X2o — Penatamt 
V. Settharama, 27 Mad 243, 249 (T. D) Jn anotlicr Madras case, under 
•imliar facts, it was held that the aidt against the son was not a suit upon 
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a judgment, because under the Civil Procedure Code no second suit would 
he upon a preiious judgment the remed) provided being its execution la 
the manner proiodcd in the Code — Ramay^A v yenkalaralitain, 17 Mad^ 
122 (129) 

The Calcutta High Court holds that a suit may be instituted in the High 
Court on a decree of the High Court itscii—Allarmoney v Hurry Doss, 
7 Cal 74 (75) But the Doraba> High Court dissents from this view m 
M{rwon}i V Ashabat 8 Bom I (at p 13) 

According to the Calcutta High Court an action does not lie in that 
Court upon a judgment of the Calcutta Court of ®mall Causes— A/oo«iAi 
Colam \ Ciirreem Bur 5 Cal 204 But the Bombaj High Court holds that 
such smt is maintainable if there is not sufiicient moveable property of 
the defendant within the jnnsdiction of the Small Cause Court, and there 
IS sulEaent immoi cable property witbm the junsdiction of the Jligh Court 
—rakxToppa \ Paxdurangapa, 6 Bom 7 (10) 

Where a suit on a judgment 1$ barred tliat judgment cannot be made 
the basis of a suit for the administration of the estate of the judgment- 
debtor Thus an appUcation was made to the High Court for an order 
absolute for sale of the mortgaged property in execution of a mortgage- 
decree transferred to it for execution b> a mofussi] Court, and the applica- 
tion was refased on the ground that the inortgigcd properties were out- 
side the lurisdiction of the High Court , a suit was then brought by the de- 
cree holder for the admimstration of the estate of the mortgagor (who had 
died alreadv) and for sale of the mortgaged properties, more than twelve 
j-cars after either the date of the onginal debt or the date of the mortgage- 
d-aee Held that the suit was barred by limitation — Jogtmaya \ ThackO' 
tnaut 24 Cal 473 (488) 

123 — ^For a legacy or Twelve When the legacy or share 
for a share of a residue years becomes payable or 

be queatned by a testa- deliverable 

tor, or for a distribu- 
tive share of the pro- _ 
pertyof an intestate 

514 Whether defendant must lawfully represent the estate —In 
earher cases it was held that this Article applied only to cases in which 
the property was sought to be recovered as such froni a person who lawfully 
represented the estate and whose legal duty it was to distnbute the estate, 
as for instance, an executor — Isstir Chandra v Juggitl Chunder, 9 Cal 79 ; 
^mi<f Huq V Maryam, 17 O C 157, Kkadirsha v Aytssa, 34 JIad 511 
(512) Therefore where a hlahomedan died intestate, the estate vested 
in the heirs and no one was bound law to djstnbute the property , a 
suit by one of the heirs against the others to recover possession of bis * 
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was governed by Art. 1^4, jf property was immoveable, and by Art iso. 
if the property was moveable , Article 223 did not apply to the case — Kha- 
dirsha V Anssa, 34 Mad 511 (513) , Zmnab v Chulain Rasul, 4 Lah jos 
(404) Attzul V Maryam, 17 O C 157 So also, where the amount of a 
mortgage-debt duo to a deceased Alahomedan was realised bv the widow, 
and the other heirs brought a smt to recover the monev from hrr. held that 
the suit fell under \rticle 120 and not under this Arbcle, because the widow 
was not an executor or admimslrntorreprcssnting the estate of the deceased 
and was not bound to distribute the shares of the plaintifTs— 

V IVilayat ig All i6q (172) \n executor de son tort, though he can be 
treated is incurring the liability of an executor for certain purposes jet 
cannot bo taken to represent the estate of the deceased A «mt to recover 
certain moveable properties of the deceased from such person did not fall 
under this Vrticle but under Article 120 — Stthamma v Narayana ss Mad 
487 (488) A poison who obtained a succession certificate was not a 
person who cither as executor or administrator iftprcsented the estate of 
the deceased and he was not under any obligation to distribute the slitrcs 
in the property of the deceased among those entitled to them Article 
123 did not apply to a suit brought against him by the ether heirs of the 
deceased for the recovery of money collected by hm-^4h>Januessa v 
Jsuf 4U Khan, 50 Cal dio (014} 

But the current of recent deasions IS to the contrary Thus m a recent 
Madras case, it has been held that this Article applies to a suit against anj 
{■erson vilio 11 in possession of the estate and bound to pay the legacies 
and IS not confined to a suit against the executors or -idmmistr-itorsonly 
"The wording of Article 123 is general , it refers to a suit for a Kgacj 
or for slivrc of residue bequcnthcd bj a testator, and if the legatee has a 
cause of action agnin't the person m possession of the assets of the 
testator, I do not sec why there should be a further qualification that the 
person in possession of the assets should be an executor or administrator 
I think It will be reading into the Article words which are not there, namely 
that the suit should be for a legacy or share of 3 residue against an 
executor or administrator ' Article 123 applies to a suit for a legacy 
against any person nghtly or wrongly in possession of the estate under 
such arcumstnaccs that be is bound to deal with it as the estate of the 
deceased Therefore n suit to recover legacy against an executor de son 
/orf falls under this \rticlc — Sn Raya Parihasarathy v Sn Raja Venhaltdrl, 
46 Mad lyo 43 M L J 4 80. A I K igaj Mad . Capata v Sarayana 
Swamt. 23 L \\ 5:8 \ T It igiO Mad 681 

The Ju licial Committee of the IVivy Council applied tins Artitl" to a 
suit brought bj .a co sharer 0/ an estate to recover his share frtitn the other 
' CO heirs in i«rtscssion ot the estate. 10 a case of intestacj — Mating Tun v. 
MaThU. 44 Cal 379 (I\ C ), 21 1 . W. N. 327. 10 Bur L T. 139.38 Ind 
Cas S09 
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The Bombay High Court has also held that this Article applies to every 
suit where the plamtifi seeks to recover a distributive share of the property 
of an intestate, irrespective of whether the defendant is under a legal obli 
gation to distnbute it or not and that the decision of the Pnvy Council 
in Maung Tun v Ma Thil, (44 Cal 379) d splaccd the previous rulings on 
this point — SAirintai V lio'anbai 43 Bom 845 {8f>o) The Calcutta High 
Court has also applied this Article to a case in w hich the suit w as brought 
not against the executor but against the legal representative of an executor 
who was in possession of the assets — hhetramam v Dhirct dra 41 Cal 271 
(274) (But the old view has again been adopted in the recent case of 
5eurfl6 V Albas Ah^ h 1 R 192609! 480. 91 Ind Cas 725) The Ran- 
goon HighfCourt also holds (following thg Prtvj Council decision) that 
this Article is applicable to a suit by one co heir against the other co heirs 
for a share in the corpus of aa mhentance — Maung Po v Maung Sktee, 
I Rang 403, A I R 1924 Rang 155 76 Ind Cas 855, MaNanv Ma 
Sftae. 4 Bur L J 76 A I R 1925 Rang 233, 88 Ind Cas*.6og ^ A/a ToA 
V Mg 1««. 3 Rang 77 A ! R 1925 Rang 22S os Ind Cas 489, 
Ma San v Mg' Maung, 5 Bur L J 95 Ind Cas 514, A I R 1926 
Rang 93 

A certiSeate of administration granted under Reg VIII of 1827 only 
Indicates the person who for the time being is in the legal management 
of the pTooerty but does not constitute the holder of th" certificate a refire- 
teirfaineof the estate for the purposcofdistnbutmgitairourghis co sharers 
Thcrefir*. a sui*’ bv certain co share's of a deshparde vatan to recover their 
allowance from a person who manages tne estate under a ceitificate of 
administration do<» not fall under this Article but under Article 23i-> 
Ktshav V 'farayana 14 Bom 236 (241). 

315 Suit for legacy — ^This Article applies where the substtfntial 
claim IS to recover a legacy, even though the legacy bo not assented to by 
the executor, and whether or not the siut involves the administration of the 
whole estate — SaUbhai v Ba% Sajiahu. 36 Bom iii (113) 

Where the legacy is an annual allowance and the plaintifi is receiving 
that allowance annually, a suit not to recover the legacy but to have it 
defined what the amount of the legacy is, docs not fall under this Article — 
Ilemangiiti v Ndb^n Chand, 8 Cal 788 (802) 

The mere fact that m a suit for Lgaev there is a p ajer for adraims- 
tration of the estate as anallary to the claim for legacy, viill not take 
the rase out of tins Article awl bring it under Art i lo — RejoiHtmunr v 
Venkatakrishnaya 23 Mad 361 {364) 

If a suit IS brought by a person who is enlitjvd under a will to a legacy 
and to a share of the residuary estate, but he docs not ask for payment of 
the legacy nor for the ascertainment of the share of the residue bat sets 
forth certain alleged acts of misconduct on the part of the defendants{who 
arc administrators) with respect to their dealings with the proptfty, 
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asks for an Recount held that the smt most be treated as a snit for rcco\ ery 
of legacy from the defendants { and the plaint should b» amended according 
Iv) under this Article and not as a sint for accounts — Curseljee r DadabSat 
10 Mad 425 (432) 

Ltimlalton — A legacy is pa>able one jiear after the testators death 
Consequent!} a suit for legacy is in time if brought \nthm thirteen jears 
after the testato's death — Cttrseljt v Dadahhai 19 Mad 423 {43 ) Sri 
Raja Parthasarathi v Raja Venkatadn 46 Mad XQO 43 M L J 4 ®® 
AIR 1922 Mai 457 (476) 

Mortover the legsaes are not pa)'abJe iinliJ there are available assets 
to pay them and therefore bme under the statute does not begin to nm 
until the executor or other person liable to pay it has in his l^nds money 
snth which it could be paid — Srt Raj 1 Parthasaraihv V Sr\ Raja I enkata 
dt\ Appa Rao (supra) affirmed on appeal Sr» Raja Venkatadn v Para 
lhasarathj 48 Mad 313 (P C) 48M L J 627 29 C W N 989 87 TnJ 
Cas 3'>4 A f R 1935 P C 105 Thu< a Hindu widow claimed certain 
property as the heir of her deceased son She bequeathed by will the in 
«ome of the property before her death Her title was disputed by another 
lady uho claimed to be the adoptive mother of the deceased son The 
validity of the adoption was challenged by the natural mother (testatif*) 
and litigation followed After her death suits were filed bj fbe benefi 
cianes un l^r the wall for the pa)Tnent of the legaaes Held that the lega 
cies did not become payable until the executor or ©tJwr person liable to pay 
them had assets m their hands out of which to pay them and no on* could 
have had in his possession any fund representing the income of the estate 
until it had been finall) decided by the Court that the adoption was maaih I 
And the suits to obtain the legacies instituted within i** years from the fnal 
deci'ion of Ihc Court declanng the adoption to be invalid were not barred 
by limitation — Srt Raja lenhalaJrt v Parlkasaralkj (supra) 

5x6 Suit for share of residue — This Article applies to a suit by a 
residuarj legatee to recover his legacy or share of legacy under a will an 1 
for an account for the purpose of asccrtaimng v»hat that share is v^hether 
the suit 18 brought against the executor or against the executor s legal 
representative — hhelramant v Dkirendra 41 Cal '’71 (*74 373) 

^Vhcrc a will makes certain illegal dispositions of property a smt by 
the heir of the testator /or setting aside thowilf and for recovery of the 
propertv so dispose 1 as undisposcd-of rrsidne falls under this Article and 
must Ik brought within twelve j-ears from tlie date of the testator a death— 
that being the date on which tbo residue becomes pAyahlo—llemangfil 
V ffalin 8 Cal 788 (S03) 

This Article also applies where the claim is for the whole of the residue— 
hkerodemoney V Roorgamorey •’Cl II I18 on apjxal 4 Cal 455 

5x7 Suit for distributlre share —A suit by a hfobomedan (^fapi]Ia} 
widow for her share in her fatubooda property is one for a dlstnbutiiv 
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share of the property of an intestate and is governed by this Article — 
f^astnt \ A^tshanima 15 ^fad 60 (61) 

\ snit nft to recover a dtstnbahae shire in the corpus of the estate 
but to rccorer the share of ‘he profits nhirh accrued after the death of the 
intestate falls under Article 120 ani not under Article 12^ — Maung Po 
1 \ftturgShsv 1 Rang 403 AIR iQ‘|Rang 155 

A suit by a JIahornedan mdow to recover posse sion of the entire estate 
of her deceased husband on the ground that according to custom and en 
tnes made in the uaxib vf ari she was entittcd to succession and to inherit 
the entire propert) Kft bj her husband is not a suit for 1 distributive share 
of propcr*> consequently Article J»3 cannot applj Article 120 goierns 
the suit as it is not pronded for elseuhcrc — Mahomed Ptasal \ Ilastit 
Banu 21 Cal 157 1^3 (P C) 

AATiere after the death of her mother 1 fifuhammadan woman and 
the defendants hare enjoyed the property in common and she is afterwards 
excluded b) the defendants a suit by her to recover possession is not 3 suit 
for dis*nbntjve share nnder this Article because the cause of action is no* 
based on the fa<-t of inheritance from the original owner but on the fact of 
di*po$sessioo and the suit IS a«uit for pc'session under Art 144— 
Kadery Aishanmd id Mid fl (63) (F B) This Article does not apply 
to the case of 3tihomedans who succeeded to the rrop>'rtyof a deceased 
relative and b) ajreiment amongst thems Ives continue to own as tenants 
in common instead of dividing it To such a care the ordinary law fArt 
144) applies and time lieg-ns to run against one tenant in common when the 
other tenant in common does some act the elect of which is either to 
exclude bis co tenant from the joint property or deny his rights to share— 
Kailangowda V Btbtthaya 44 Rom o^r 22 Bom L R 936 Airdinv 
Urtrav 45 Bom 319(321) It tswcll hnown that in the case of an estateof a 
Hindu Buddhist or Mahomedan the heirs of a dereased person very often 
leave the estate undivided and either enjoj the profits jointly living in com* 
mensahty or divide the profits among themselves Insuchcascs Article 123 
IS inapplicabl* for the reason that the heirs have taken their shares but 
instead of dividing the property and enjoying their shares separately they 
have agreed to enjoy the whole property jointly There is therefore co 
property of the intestate left to distribute and Article 123 cannot apply 
AVheo under such circumstances one of the leirs is excluded from joint 
enjoyment he sues to recover not a share in the estate of the deceased 
but his slure In joint projicrty The suit is one for partition and Article 
142 or 144 will apply — Ma Nan v Ma ShM 4 Bur L J 76 A I R 
1923 Rang 233 83 Ind Cas 609 Maung Po v MaingShue i Rang 
405 A I R 1924 Rang 153 76 Ind Cas 855 A/a San v Mg Maung. 
5 Bur L J 4 95 ind Cas 314 A I R 1926 Rang 95 

CommeneemenI of limitation —The plaintiff sued the defendant 
h»r dutnbutive share of the property of her intestate husband The 
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fendant applied for letters of administration and obtained the order in 
IQO"* T 1 e Sint was brought within six years from that date It was 
held that the suit was wnthin time that until the right to obtain letters 
of administration was determined the person entitled to represent the 
estate was unhnowm and time began to run from the date of the judgment 
directing the issue of the letters of administration to the defendant — 
Syed Faye v Sttara 15 C W K 107 

A similar interpretation must be given to the words pajable and 
'deliverable as used in this Article i share m the property of an intestate 
would not be deliverable until the administrator to whom letters of adnnni 
stration had been granted had in his hands the share to be delii ered and 
similarly a legacy or a share in a legacy also docs net become payable until 
the executor or other person liable to pay it has in his hands money wath 
which it could be paid — Sn Ra/a VenkaJadn v Parathasarathy 48 Jfad 

3« (P C ) 

5x8 Effect 0! Iirmtation —The sndow of a Parsi^ who died a *837 
Jcavmg two sons surviving him took out letters of admimstration to the 
estate in 1838 and then solely possessed and enjojed the property till 
her death m 1897 although she was entitled by law to a widows 
{herein and the sons were entitled to the remainder A suit was instituted 
by the eons in 1807 to recover their shares of the propertj Held that Iheit 
claim had become barre^ by this \rticle and their right to such shares had 
b en extinguished un Icr section 26—Nairoje v PerDtebm '*3 Bom 80 

124 —Tor possession of Twelve \Vlien the defendant^ 
an hereditary office years takes possession of the , 

office adtersely to the 
plaintiff 

Explamtion — here- 
ditary office IS p <>5 
sessed when the pro 
fits thereof arc us 
ually received or (if 
tJiere arc no profits) 
«hcn the duties 
thereof are iisuall} 

' performed 

519 Hered tary office — Thi* Article applies only where the Appoint 
ment to the office u by succession through inhenfance If the office ii 
not kirediljry and the appointment is made by nomination tbw ArtieJ- 
woutl not appl)— /ofanna/A v DifbUodra 19 Cal 776 (779) A smt to 
recoNTr possession of tl e office of Pharmakarla of a temple based on a right 
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by frtscrtpiion arid not on a herediliry ni;ht to the oflice, is governed by 
Article ISO and not b) this \rlicle — htdamix Ragaiachartar v 7’ir«wa/<Ji, 
j6Mad 113 (”5) 

The plaintiffs sued {or a deelaratioR that they were hcreditiry lihadtmi 
of a certain Maboinedan darga and as sach entitled to perform the duties 
attached to the office for si davs in each month, and during that period 
to receive the offennga made b> the worshippere at the darga it nas 
held that the suit fell under this Article— StfrAHm Torab v Uahaman 
Duish, Cal S3 f9o) 

^^hcre a shbaU does not appoint his or her succe'^or as provided m 
the will of the founder and where there is no other provision for the appoint- 
ment of iktbail, the management of the endowment must revert to the 
heirs of the founder, and the office of shtbaif henceforth must be hereditary 
in the founder s famil) , a suit for possession of such an office falls under 
this Article — JogannaiK \ 25 Cal 354 (364) 

\\ here the testator appointed his wafe trustee and the plaintiff as joint 
trustee, and directed that the succession thereafter should be hereditary, 
Mi that the ofSce v>-as hereditary A hereditary office subject to a tempo- 
rary incumhencj* bi a person not in the direct btie of succession is still an 
hereditary oPice — .Vara><ino v Kagappa, a L W 870, AIR igsd 
Mad 343 

S» Suit for possesston of property— A suit to recover the here- 
ditary fflsnagership of a temple and for po*sessif>n of the properties of the 
trrarle Is fovemed l>v this Article There is no distinction as reganls 
limitation lictween a claim to an o"ice and a claim to the property of an 


endowment — Ciianaiomhand v Vttu TanioTarn, sjMad 271, ays {P C) , 
Tlam Ptan v Nand Lai. 39 All 636 (640) A suit to recover posses,.ion of 
a choultry building belonging to a chanty by one alleging himself to be its 
hereditary trustee is governed by this Article — Stngaravelu v. Cho^kahnga, 
46 Alad 323 (527). 43 L J 737 

Therefore where the suit to recover the office of the tnistee of a temple 
15 barred, n suit to recover possession of the property of the endowment is 
also barred At the same time the nght to the property is also exfanguished 

CoUndasamt v Dahsh*namwlht, 35 Mad 02 (9f) , Cnana$ambanda v 

Velu pandarant, 23 'Tad 271. 279 (P C) ; RamatiathaH v Murugappa, 
27 Mad 192 {196) ; Pam Ftart v NjmJ Lai, 39 All 636 (640) ; Alagmswamt 
V Sundareswar, 21 Mad 278 (287) 

521. Other suits — A suit to assert the plaintiff’s personal nght to 

manage or controUhe management of the funds of a temple, by nght 

of inhentance may fall under this Article— Ba/itawf v_ i»Kra»i Mai. 6 All. 


1, at p 10 (P. C ) , 

A suit for emoluments and hoaonrs of the office of A dhyapaha is governed 


by this Artirle — P^gunath ehtnar v Tunvengaia. 8 Ind Cas, 883, 
An alienation of the management of a temple by the hereditary i 
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IS vmd and does not require to be set aside Articl* 91 therefore does not 
apply to a suit brought by the saccecding trustee to recover the estate from 
the alienee This Article wll goi^ra the suit — \'aravanan v LaAshmin, 
39 Mad 456 (459) 

A smt by cTisting ^arnaw for a declaration that the appointment of 
ansther person as karnam jointly with them is void, is not a suit for pos 
session of the nfllice of kamsm (since the plaintids arc already in possession) 
and this Article docs not apply — Lahthmtnarayanappa v Venhalaratnam, 

17 Mad 395 (396) 

A suit by a shebait to have the conduct of the svorship of a ihakur 
and the custody of his image placed in proper hands would fall under this 
Article or Article 144 — Gossatnt Sn Crtdhanji v Iiotna»Ialji 17 Cal 3, at 
p, 22 (P C ) 

522 Limitation ^Limitation runs when the defendant takes possession 
of the office adversely to the person entitled to it, and not ivhen the plain 
ti£E becomes entitled to the office Thus, where 3 stanom holder purported 
to transfer absolutely his right of management of the devasuom propertios, 
and his successor m the slanom brought a suit for recovery of the properties 
within 13 years of his succession to the office but more than 12 jenrs after 
th<* date of the transfer by the preceding stanom hoi ler. h-ld that the suit 
was barred by this Article The possession which had become adverse 
to the previous slanom holder became adverse to the p-esent stmom holder 
as he derived hts right to sue from the previous holder, witlun the meaning 
of the word 'plaintiff as doftne I in se-* a^Rajaof Pa'ghaiv HamanUnm 
41 >rad 4 (10), 33 M L J 2d 42lnd Cat 22 Thewonl 'plamtifl m the 
third column includes a jicrson from or through whom the plaintiS derives 
his nght to sue Therefore where the defendant InJ held po.scssioo of the 
hereditary office advc'sely to the plamtifT s predcccsso' more than 12 jaiars, 
th" plimtiS s title to the office was CTtfoguishcd by sec aS — Cnanasam 
bandhav Velu PJitiaratn 23 Mad 271,379(1* C), Pam Pfan v iVuui 
Lai. 39 All 636 (640) , Jagannadha v Rama Pass 28 Mad 197 (201) 

523 Adrers* possession — There can be no adverse possession so long 
as there is no lawful trustee who could claim to recover the office from 
the person who civms to hoi I it alvenely — Pdaniyandt v Vadamalar, 

18 Ind Cas 373 . on appeal, 2 L W 723 . Umaytiruhhiigam v Vaithina 

Masatii 9 M L T 483 AVbcrc the office of trustee was vacant for 24 
j-cars from 1883 to 1907, and the plaintiff was appointed trustee in 1907. 
and the defendant has been in possession of the office before 1907, it was 
held that the defendants adverse possession commenced only from 1907. 
when th'* plaintiff was appnnted — /*ii/nitiy<i>«ft v T'rf/i iii/ji, 18 lad Gas 
373 ) 

There can be no ml verse possession of an office where the person holding 
it ailvcrselv was utterly incompetent to hold the office Thus, the office 
of the shebait of a temple must be h»kl by a Brahmin ; if a non Drahmli 



Art I ’5 3 


THE INDIAN tnifTATION ACT 


465 


takes possession of the ofBoe sneh possession cannot be adverse to the real 
claimant for a non Brahmin i« not aompetent to hoi 1 the office of shcbnit 
Of to perform the doties of that office I\jsso«sion by him for nny length 
of time vnll not constitute adverse possession A suit against him will not 
be barred because every act of appropnatlon of the income of the temple 
p-operty mil constitute a fresh actionable wrong~/o/ana^3r v Jkarula 
^♦Cal 244 (252) P C (reversing /W hM V Ja’aitdhar 30 Cal 887) 

kYhero the nght of trusteeship together with the tempi”* and its en 
doxm’nts is alienated by a Hindu widow (who was the trustee) in favour 
of the defendant, a suit by the reversioners for a declaration of the invalid 
itv of the alienation ma de by the widow and for possession of the temple 
properties bmught more than twelve jears after the alienation but within 
three years after the widow s death is barred in as much as it is one for 
recovery of aa hereditary office and govemM by Art 124 not by Art 
14! There is so distinction between an abonation made by a female 
trustee and that mad' by a raab trustee th-* plaintiff 3 rtenvod their title 
throngh the widow and the possession of the defendant against her became 
advene to the plaintiffs aUo— v 77ama Dtfss 28 Mad 197 
(200 201) 

^Vhere after the death of the last trustee of a pubLe rcLgious institution, 
the offieedevolvedbyuhentaoeeonhismale descendants byhutwo wives 
and the msRagement was for a time cond icted by the two branches respee 
lively m rotation but afterwards the members of the jun or branch had 
discontinued possession of the unmoveable properties belonging to tho trust 
as also the performance of the duties appertaining to the office and the 
rnmbers of the senior branch had been in t ims successively in possession 
of the properties and bad performed the duties to the exclusion of and ad 
versely to the members of the junior branch for more than 22 years f-rld 
that the nght of the members of Ih** junior branch as a body had been exlm 
guished and not the nght of this or that individual member only and tho 
members of the setuer branch at a body had acquired the sole management 
of th“ trust — /?a«a»ijWo» v Muntgappa 27 Mad 192 {196 197} 

Adverse possession by the defendant may be tacked on to the previous 
adverse possession of his predecessors in office Therefore wherejn a suit 
under this Article it was found that the defendant wis in adverse possession 
of the office of archa\a for 3 ytars but h s predecessors were successively 
in adverse possession for over sixty years the suit was held to be barred-^ 
Krishnasuia at V Veerasmams 36 M L J 93 40 lad Cas 393 
Forothcr notes on the subject sec under Article 144 

125 — Suit donng the Ttvelve The date of the aUe- 

Iife of a Hindu or years nation 

Muhammadan female 
by a Hindu or Muha 
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inmadan who, if the Twelve The date of the alien- 
female died at the date years. ation 
‘ of instituting the suit, 
would be entitled to 
the possession of land, 

to Jiave an alienation ' 

of such land made by 

the female declared to 

be void except for her 

life or until her re^ 

“«"f 

o„ly to the twogh ooch rovtmontr . (.mala 

. JtM oriy to . woman', a.tate la tb. proparty-B».g™«( V Sum. 
22 All 22 (P B ) p 41 

A so” by tbs «al»“ rsvarstonet is gotetnej by Art iso, not by Art 
,s,_K«)si»sl»aI V Tk:nM><. 10 M L J sso , VkUiM v Tulisram 

^ M \V N 3 " ^ Gxtntupalli 24 M t J 183 Attandi 

® '' Sh»rrfl«. 70 P Tt I 9 « 4 > *5 

Cm 4*3 v Ganeshx 15 P R 1916 Ab>»asi v fiaruiath 3 ^ 

C2I 64(71) Hxtnway V Bxndrabaa 37 AU 195(204)1 Dhaguaritv 5 hMi, 
32 All 33 ^ ) 

The Madras cases cited above seem to be no Jonger good law la ^tew ot 
ttie opHuon *''■0 Poll Bench Cases that the first column of 

/.Tticte iia niay be so construed as to comprehend a remote rcvcisionet 
allowed by law to sue in place of the nearest reversioaeri and that a suit by 
a nearest tevetstoner contemplated by Article 115 12 a representative stdt 
brought on behalf of all the reversioners immeijjate orxemote ; in other 
words, a salt by a remote reversioner ts also governed by this Article 
CAtrnvefuv CAtrueefu sp Mad 390. at pp 409, 4J1 (P B), Va»aw'n4 
V Gapalada eyyi, 41 Mad G59 (P B.) 

This Article applies'only to a suit by a reversioner for a declaration that 
an alienation made by the widow is not binding on the reversioner , but a 
suit by a revers oner for a declaration that aq adverse possession set up 
by the defendants (who were originally tenants) In reSpect of certain 
perties Is not binding on the reversioner, and that he is entitled to soeceed 
to the properties on the death of the widow. Is not n *1111 Bflde^ Article 
1 23 but is governed by Article 120 — Ramarwamf v. T*«yam»naJ, Mid 
489 (,9oJ 

Article 125 provides for the case of a reversioner who »cel*s to cluHenj^ 
the aiienation ensde by a fiindu female or other limited owner *, It does not 
apply where the alienation was made by a transferee from a lilndn femal* 
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hmited owner or by a stranger bolding under Iier — Balbhaddar v Prag 
Dat All 402 (552) 

Moreo\cr this Article applies to a suit brought during the lifetime of 
the female who made the alienation If the alienation was made b} the 
plaintiffs' maternal grandmother and the plaintiffs bring the suit after 
the death of the maternal grandmother anddunngthe lifetime of their 
mother, the smt does not fall under this Article but under Article 120 — 
Bkagwanta v SmAAi, ’2 All 3, at p 41 (F B) Nnrayaiia v Rama, 38 
Mad 306 (329) 

This Article does not applv where the alienation u as not made by the 
female herself, bnt was made during her minority by her guardian A 
declaratory smt m respect of such alienation falls under Article 120 — 
Das Ram v Ttrlha Nalh, 51 Cal loi (108) 

This Article would apply where the suit is brought by a person who 
was a remote reversioner at the time of the alienation, but who is the 
immediate reversioner at the time of lasbtntion of the smt , cf the words 
of the Article . "who if the female died at the date of instituting the suit 
nonldbe entitled to possession' Thus where the alienation was made 
by a female (the daughter of the {datnhS s uncle) in 1896. when the 
plaintiff s father was the immediate reversioner and then his father died 
without questioning the alienation and thereupon the plaintiff instituted 
the smt in 1909 that the suit fell under ArticK ts-) because the 
plaintiff was a person who would be entitled to the possession of the land 
if the female died at the date of institution of the ivit^Vetrayya v 
Gangamma, 36 Mad 370 (572) 

525 Alienation —Where a creditor of the deceased male holder brought 
a suit against the widow for recovery of th* debt and in efecution of the 
decree in that smt brought certain properties to sale hHd that this did not 
amount to an alienation by the widow — Chhaganrwn v Ba> Motigavn, 
14 Bom 312 {513) 

But it IS not necessary that the 'ahenahon* contemplated in this Article 
should be made by a written doenment It is suflicient if the act of the 
female necessarily resulted m the transfer of the estate to the transferee 
Therefore, the action of a Hindu widow, in causing a collusive smt to be 
brought against her and confessing judgment therein whereby the plain 
tiff in that smt got a decree for possession of property of which the widow 
was in possession holding a Hindu widow s estate amounted to an "aliena 
tion" of such property within the meaning of this Article — Sheo Singh v 
Jeoni, 19 All 524 (526) SimiJaiiy, the widow’s act of allowing a decree 
to be passed on a fictitious award by which the whole property of her 
husband was divided among certain female members of the family who 
thereby took absolute estate in the shares alloted to them, amounted 
to 'alienation* of the property— Raw Sani(> v Ram Dti, 29 All 239 

(21*. *43) 
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mmadan who if the Twelve The date of the alien* 
female died at the date years ation 

of instituting the suit, 
would be entitled to 
the possession of land 

to Jiav e an alienation * 

of such land made by 

the female declared to 

be \oid except for her 

life or until her re- 


raamage 

52} Scape of Article -^Thenght to see under this Article belongs 
only to the Kearest rc^•crsloner even though such rewrsioner be a femile 
enbtled only to a woman's estate in the property — Bhagniant v 5ut4«, 

** AH 33 (F B) at p 4t 

A «mt bv the remote re%ersioner ts governed by Art j20, not by 
12^-^Kalawalhat V 10 M L J 229 Venkata v TuJjaram 

X917 If W V 30 Guntupalh v GmtupaJh 34 M L J 183 Ai-anh 
V Bam d'n^ai tj O C 173 Pevraj v 5 <nraiw 70 P R ^ 9 X 4 *i 
Cas 463 TPaftur v Caneshi 15 P R 1916 Abmas\ \ Hamath 3 
Cal 6* (71) httnevar V Ptridrahan 37 All 195(202) BAOfrdsl' 


22 AH 33 (P n) 

The Madras eases ated above seem to be no longer good taw »a vnc''^ of 
the opinion expressed lo two Full Bench cases that the rnt column of 
ArUcle iSj raa> be so construed as to corapreheud a remote rewsioner 
allowed by Uw to sue m place of the nearest reversioner and that a suit by 
a nearest reversioner contemplated by Article 125 is a represeotativc suit 
brought on behalf of all the reversioners immediate or remote , In other 
words a Suit b> a remote revemoner is also governed by this Article— 
Chiruvolu\ Ckiruvolii 39 Mad 390, at pp 40J 411 (T B), larammi 


V CepaJjia ayyi 4s Mad 659 (r B) 

This Article applies onI> to a suit by a reversioner /or a declarafaoi * 2 
an alienation made by the widow b not Unding on the reversioner , but a 
sost by a revers oner for a declaration that aa adverse possession set up 
by the defendants (who were originally teeants) in respect of certain P^o* 
pertles Is cot binding on the reverstooer, and that he is entitled to socce 
to the properties on the death of the widow, b not a suit nndeij. Arti * 
125 but Is governed by Article i3o — Ransirwomlv TAayawwa/, 2^ 'I* 


Article J25 provides for the casaof a rcverslonerwhoaeeks to challenge 
the alienation made by a Hindu female or other limited owner 5 It does M 
apply where the atlaaatlon vras made by a transferee from a Hindu fems 
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limited! owner or by a stranger holding nnder her — Balbhaddar v Pruf 
Dal 41 All 40* (S93) 

Moreo\cr this Article applies to a suit brought during the lifetime of 
the female who made the alienation ff the alienation was made by the 
plaintiffs maternal grandmother and the plaintiffs bring the suit after 
the death of the maternal grandmother and dunng the hfetime of their 
mother the suit does not fall under this Article but under Article 120 — 
Biageiattta v S’uAAi, ’ A!! 3 at p 41 (C B) Afnrnyain v Hama 3S 
Alad 396 (309) 

Hus Attide does not applv where the alienation was not made by the 
female herself but was made dunag her minonty bj her guardian A 

declaratory salt m respect of such alienation falls under Article 120 

Das Bam v Ttriia tfaJM 51 Cal roi (ro8) 

This Arbde would apply where the suit is brought by a person who 
was a remote reversioner at the time of the alienation but who Is the 
immediate reversioner at the time of insbtution of the smt ef the words 
of the Arbcfe who if the femafe diedorrirdhi'e 0/ insfi/ufing Ms sutl 
would be entitled to possession Thus where the alienation was made 
by 8 female (the daughter of the plaintiff s uncle] in iS^d when the 
plaintiff 8 father was the immediate reveisiouer and then his father died 
without questioning the alienation and thereupon the plaintiff instituted 
the smt in J999 AWithat the suit fell under Artick ijj because the 
plaintiff was a penon who would be entitled to the possession of the land 
1! the female died at the date of institution ol the swt^Vesrayya v 
Gangamma 36 Afsd 370 (57a) 

jjj Alienation —AVbere 3 creditor of the deceased male holder brouglit 
a suit against the mdow for recovery of th* debt and in execution of the 
decree in that suit brought certain properties to sale h-ld that this did not 
amount to an aJieiiahon by the widow — Chhaganran v Dai Motigavn 
14 Bom 312 {3J5) 

But it IS not necessary that the atienabon contemplated in this Article 
should be made by a written document It is sufficient if the act of the 
female nccessanly resulted in the transfer of the estate to the transferee 
Therefore the action of a Hindu widow in causing a caUttsitit suit to be 
brought against her and confessing judgment therein whereby the plain 
tiff in that suit got a decree for possession of property of which the widow 
was in possession holding a Hindu widow s estate amounted to an ahena 
tion of such property sntfuo the meaning of this Article — Sheo StngK v 
Jeoni S9 AU 324 (326) the widow s act of allowing a decree 

fo be passed on a fictitious award by which the whole pnjpertyof lier 
husband was divided among certain female members of the family who 
thereby took absolute estate In the shares alloted to them amounted 
to ‘alienation' of the pro p ert y -^tfiw Sarup v Rom Det 29 All 239 
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A compromise made by a Hindu widow in respect o! her deceased 
husband s estate by which certain moveable and Immoveable properties ot 
her husband are partiboned amounts to an alienation and Is not binding 
on the reversioner even though it has been followed by a decree of the 
Court — Sohan Bibt v Hiran Btbt t Ind Css rHo (All) To see whether 
a compromise amounts to an abenabon the test is to find out whether 
the property is claimed by the opposite P*rty by s title before the compro 
mise or whether he has first derived Ws btle thereto by nrtne of and under 
the compromise — Gadimta v Venktah 46 51 L T iSo 53 Ind Cas 4ri 
Thus a widow alienated the property and after her death the daughter 
sued to set aside the a1 enation but subsequently compromised the suit by 
an agreement by which she aclcnowledged the validity of the wl lows 
alienation and Tebnquished her claim In a declaratory suit brought by 
the daughter s sons it was held that the compromise by the daughter di I 
not amount to a fresh alienation — Ibid 

The creation ©f occupancy rights by a widow is an alienation and is 
invalid as against the nght of the reversioner and the cause of action accrues 
when the occupancy rights are created— //irn V Ckathu 19:5 P L It irj 

A suit on a mortg-igc was brought against a widow m 1900 aild the 
widow at first contested the suit but later on abandoned her defence 
A decree was obtained in that suit and the mortgiged property wns sold 
in 1904 in execution of that decree The reversioner brought the present 
suit in ipra to set aside the sale It was Icid that the n-idon s net of 
withdrawing the defence m 1900 could not be said to amount to an «1 eo' 
tion To constitute fthenatioQ it most be clearly prove I that the wl low 
had done on act which necessarily resulted in the transfer of the propcrli 
Moreover the Court sale cannot be treated as a pnvate sale • To justify 
us in treating the Court sale as a pniate sale by the widow it mu«t lx* 
shewn that it was the necessary result of some collusiie arrangement 
made by her to use the Court as a medium or in other words that she 
intended to transfer the property by means of a Court sale and looh step* 
to bnng it about —Banga Row v Ranganayaki 35 M L J 364 <7 
Ind Cas 57S 

5a5A Starting point of limitation —The period of limitation runs 
from the date of the alienation If the reversioner was a minor at the dale 
of the alienation then by )he appi catiori of secs 6aodfi he Is entitled lo 
Institute his suit within three jTars after he attains rna/ority eim though 
more than u yean after the date of alienation— I eerayya v Cangamtno 
36 Jfad S?o (574) It should be noted that this point has not been over 
ruled by the Foil Bench ease of f arawwa v Cofiafadarayya 4 T Mad 6y7 
becanse the qnestion directly arismgin the Full Bench ease was la rrlatlon 
to a suit breoght by a person born after the date of abenaUon and not to 
a suit by a person who was a minor at the dale of alienation *ice 1 1 Mad 
6j9 at p 671 
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A Hmdo widow alienated some ol her husband's property jn 1874' 
her daughters sued in 189a to haw the alienation set aside, but withdrew 
the suit on the ground that the alienation was vahd The daughter's sons 
sued in 1895 for a dcclarabon that neither the onginal ahenation nor 
the withdrawal of the suit afiected their rights IIe!d that the with- 
drawal of the suit m 1892 was a confirmation of the ahenation of 1874 
and gaw the plainlifls a fresh cause of action, so that the present 
suit was not timebarrcd— A/uWa^wif* Ralnam v Mullapudt liamayya, 
J5 Mad 731 Dut in 35 M L J 361 cited above, the withdrawal of 
a, suit was held not to amount to an alienation or to give a fresh 
cause of action. ‘Similarly, in 26 M L T 180, 53 Ind Cas 171 (ated 
above] a compromise of a snit did not give a fresh starting point 
for limitation 

526 Effect of bar of limitation — Although the nearest reversioner 
may be debarred by lapse of time from bnnging a suit under this Article, 
the remote reversioner wilt not necessarily be barred Ukewise The pnn- 
aple IS that one reversioner does not derive his btle through another, 
but all ol them claim from the last full owner , thereiore hmitabon against 
a nearer reversioner does not operate as a bar against a remote reversioner-^ 
Abtnaxhv tfennefA, 32 Cal 6 x (jt) : Dhagwanla v 5HAAt,22All 33(F.B) 
The Madras High Court however holds that a suit by a reversioner to set 
aside an ahenabon by a Hindu widow is a representative suit on behalf of 
all the rcversionets, then ensting or thereafter to bo bom, and all of them 
• have but one cause of action, which arises on the date of the alienabon 
Hence, if by fading to sue within 12 years allowed by Article 133, the exis- 
ting reversioners become barred by limitation, the reversioners thereafter 
boro are equally barred — -yorammav CopaJadasayya, 659 (F B) 

A similar view has been expressed m Chiruvolu v CAtrui'ofu, 29 Mad 390 
(F B ) The Judiaal Committee have also expressed the view that the re- 
versioner 8 suit in such cases is a representative suit in which he represents 
not only himself but the whole body of possible reversioners — Venkata 
narayanav S«66am»»af, 38 Mad 406 (P C) , Janaki Ammat v, Narayana 
samt. 39 Mad 634 (P C) 

Further, it should be noted that this Article applies only to suits filed 
during the lifetime of a female for obtaining a declaratory decree. If, 
however, no smt is filed during her bfetime by the presnmpbve heir, a 
separate nght, vtt , the nght to immediate possess\on, anscs on the death 
of the female — Prosanna v, Aftolonnessa, 4 Cal 523 (525) In other words, 
where a reversioner neglects to sue for a declaration that an alienabon 
made by the widow is invalid and not binding on him, withm the bme 
allowed by tlus Article, he does not thereby lose Jus nght to quesbon 
alienation on the death of the widow by insbtubng a suit for passc 
(Art 141) to dispute the alienabon on such evidence as may 
available— Da/ayya v, Ahamma, 36 Ind Cas 2^3 (Mad), 
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CAirmolii, zg MaJ 390, 408 (F. B) ; Jlftsraw v. Gtnjaitundan, 12 C. W. N, 

857 (859). 

126 — By a Hindu’govem» Twelve When the alienee takes 

eel by the law of the years. possession of tlie pro- 
Mitakshara to set perty. 

aside Ins father’s 
alienation of ancestral 
property 

527 Scope of Article —This Vrlicle applies to suits to 'set aside’ a 
father s alienation, » e . to cases where itniaediate relief is sought ; it does 
not apply to a suit for a mere declsration that an alienation made by the 
plamti^ s father and the widow of his fathers divided brother would not 
oflect his reversionary nghls — Dzp Haj v. Siivram, 70 P, R. 1914. 2j lod. 
Cos 46J Such .1 suit fills under Article ijo. 

A suit not for a JeelAratiaa of the invalidity of the alienation but for 
aiiJiMfwwlof the sale, is governed by this Article .md not by Article 
ISO . and it is not necessary for a suit under this Article that the plaintiff 
should pray for pMsession of the property, along with the prajer for 
annulment — Ifam v Skam Lat,^^ Loh. 43C (4J0), A I. R. * 9*8 
Lah 368 

Lven il tho pi tinliS claims possession, the suit falls under this Article ; 
the uonls 'to bct aside a fathers aUenation” include also a suit in which 
possession u ciiime 1 —l/MMid V f 7 afnds<sint, 41 Mad. 650 (djj) 

This Article ivould apply even though the father alienated the propertj 
as the manager and guardian of lusmtnorsons Article 44 would not 
applj to such a case as then, can be no guardian of coparcenar) propert) — 
Canesha v Amirlhasami. ipiS M tV. K 892 But where a father 
alienated the property of his son which his son acquired from 
his mother, tlus Article cannot apply, because the property was not 
ancestral property — Arumugam v Pandtyan, 40 if L. J. 47J. 62 
Cas 6yo 

A suit by a son to obtain a share by partaUon of joint family property 
under the ilithila Law, tho father's sharo having been sold in execution 
of a decree, is not a salt to set aside an ahenabon {for ezecution sale is not 
alienation], but one to which Art 127 would apply— /riuniutf v. tbroAim, 

8 tal. 653 (633). 

, Tho doctnne of right by Urth m the son u wholly antiquated and incon. 
\-eoieQt for modem times. Tho fVlvy Council (in 34 All. 396 ) |ha>*e tatirn 
advantage of the texts relating to the fathers power of alienation for 
antecedent debts to mitigate the inconvenience of that doctnne, and the 
legUbturo has provided by a special Article 126 for the perfection of the 
title ot an alienee from tlic fathcr^wlicfl a Jltndu son who wonts to (ale 
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advautije oC tie aatiquated Mitaksham law seeks to set aside such aa alie- 
nabos It is sigmficant that the ilienaboa under Arbcle 136 need not 
be far coKetderaStan It u also sisu&cant that Arbcle 126 applies alike 
to an alienee tenth and iriMoKi noitee The Legislature has clearly fixed 
aa o«rt and patent fact, namely the taking of possession of the property 
by the alienee as the event from which the ponod has to be calculated, so 
as to as-oid as far as possible the difficult questions as to nobce — Muma 
Couttdan \ liamasami. 41 Mad 650 (656) 

538. Moveable property —A suit to set aside a sale of brit jajmani 
baJiis purchased with ancestral lands, would be governed by Ait 126 
This Arbcle refers to both moveable and immoveable property belongmg 
to a joint family — Kuken v Shtb, 3 Ind Cas 505 

529 When tune runs — ^The cause of action accrues when the ahenee 
takes possession, and no new cause ol action arises on the death of the 
plaintifis father. Thus, where the plaintiffs suit to set aside a sale-deed 
executed by his father m <896 was dismissed, and then on his father a death 
in X91Q he again brought a suit in 1911 to set aside the sale-deed and to 
obtaon possession, allegmg that a new cause of action arose on hts father's 
death, held that the second suit was barred, as it was brought more than 13 
j-ears after the ahenee took possession, and further as the former suit 
operated as res ^udieatet in respect of the latter suit— ffamaiami v. 
I'anamamalat, ad Ind Cas 873 

A family property owned in equal moieties a Mitakshara father 
and A. his undivided son, was mortgaged with possession by them both 
to B in 1892, Afterwards in 1897, the equity of redemption in the enbre 
property was sold to C by the father as though it a ere his self acquired 
property In Apnl 1898. C paid up the mortgage amount and obtained 
possession of the property from the mortgagee On his father s death, 
A sold lus half share to D, who then brought a suit m August 1912 against 
A,B.%nd C for possession of A s half share on payment of half the mortgage- 
debt Held that the suit was governed by this Arbcle, being in effect a suit 
by the son’s transferee against the father s transferee to set aside the trans- 
fer by the father, and was barred, having been brought more than 12 years 
after C took possession (Apnl 1898) Even if Article X2fi did not apply, 
Arbcle 144 did, and the suit was equally barred because when C took 
possession in 1S98. be took possession as the sole owner of the equity of 
redemption of the entire property and not of the half share of the father 

only , consequently his possession became adverse from that date Munta 

Goundan v. Rametsatnt, 41 Mad 630 (632, 6j8) 

If the pUunbfi was a minor when his father ahenated the property, 
the provisions of sees 6 and 8 will apply If the plaintiff fails to bring 
the suit withm 3 years of his attauung majonty (sec 8}, it will be barred 
andhisngbt to the property will be exbnguishcd — Lachmi Narainv. Ktshan 
Kuhore, 38 All. 126 (130) 
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CA»rRjofii ?9 Mad 393 4o3 (F B) Mesram v Gmjanundan is C W N. 
857 (839) 

126 — By a Hindu'govcrn Twelve When the alienee takes 

ed by the law of the years possession of the pro 
Mitakshara to s''t perty, 

aside his father s 
alienation of ancestral 
property 

527 Scope oi Article —This Article applies to suits to set aside * 
father s ihenation 1 e to Cases where immediate relief is sought , it docs 
not apply to a suit for a mere declaration that an alienation made by the 
plaintiffs fath'‘r iid the vilov of his fathers divided brother ivould not 
affect his reversionary nghts — Deo Raj v Shtvram 70 P R 1914 *5 I'td 
Caa 463 Such a au t falls under \tticle jao 

A suit not for a tied iratton of the invalidity of the alienation but for 
aMiiiifoui < of the sale is governed by this Article and not by Article 
leo and It is not necessary for a suit under this Article that the plaintiff 
should prny for possemon of the property, along wiUi tlie praj’er for 
annulment— CcAha Ha i v Shatn Lot j Lab 436 (430) AIR* ^9^3 
Lah 368 

L\cn if the pluntiff claims possession the suit falls under this Article 
tlic uords to set aside a fathers alienation include also a suit fn ubicb 

po»»es«ionis chime I —ifuHia V Ramasami 41 Mad 630 (653) 

Ihis \rtidi. ivould apply cvxa though the father alteoatcd the property 
as the manager and guardian of his minor sons Article 44 uould not 
appi) to such a case as therv can Iw no guardian of coparcenary projxrt)'— 
Ganesha v /Imir/Aoia »i 1918 31 W N 692 But where a father 
alienated the property 0/ lus son which his son acquired from 
his mother this VrticJe cannot apply, because the |fropcrty was not 
ancestral property— v^ru nu/au v Pandiyan 40 if I- J 475 62 Ind 
Cos 630 

A suit by a son to obtain a shore by porUtion of Joint family property 
under the Mittula Law the father's share baving been sold in execution 
of a decree is not a suit to set aside an ahenation (for execution sole is not 
al cnation) but one to which Art 127 would apply— /rruniuh v IbraSioi 
8 Cal 633 (655) 

The doctrine of right by Urth 10 the son is wholly antiquated and incoa 
vcment for modem times Xho Privy Counal (in 34 AU 296) jha'"* tabea 
advantage of the texts relating to the lathers power of ahenation fot 
antecedent debts In miUgato tlw inconvenience of that doctnac and the 
legUlatore has provided by • special Article 126 for the perfection of the 
Utv of on oheoce from the father when a Hindu son who wants to tsL* 
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advaata^ of tbc antiquated Mitakshara law seeks to set aside such an alie' 
nation It is si^hcant that the &eaation under Article 126 need not 
be for coHstderalton It is also significant that Article 126 applies ahke 
to an alienee inth and wiCliaut notice The Legislature has clearly fixed 
an o\-ert and patent fact, namely the taking of possession of the property 
by the alienee as the event from which the penod has to be calculated, so 
as to aTOid as far as possible the difficult questions as to notice — Munia 
Gou>idan \ Itamasami, 41 Iliad 630 (636). 

538. Moveable property — ^A suit to set aside a sale of bnl jajmant 
bolits purchased with ancestral lands, would be governed by Art 126. 
This Article refers to both moveable and immoveable property belonging 
to a joint family — Kishen v. 3 Ind Cas 505 

529 When tune runs —The cause of action accrues when the abenee 
takes possession, and no new cause of action anses on the death of the 
plaintiS s father. Thus, where the plamtiS s suit to set aside a sale-deed 
executed by his father in 1S96 was duoussed. and then on bis father's death 
m 1910 be again brought a suit in 1911 to set aside the sale-deed and to 
obtain possession, alleging that a new cause of action arose on his father’s 
death, held that the second suit was barred, as it was brought more than xa 
)‘ears after the alienee took possession, and further as the former suit 
operated as m judieais in respect of the latter suit— Kawatami v. 
Vanamatnalai, 36 Ind. Cas. 873 

A family property owned in equal moieties b> a Mitakshara father 
and A, tus undivided son, was mortgaged with possession by them both 
to B in 1892. Afterwards in 1897. the equity of redemption m the entire 
property was sold to C by tlie father as though it were his self acquired 
property. In Apnl tSgS, C paid up the mortgage amount and obtained 
possession of the property from the mortgagee On his father’s death, 
A sold hiS half share to D. who then brought a suit in August 1912 against 
A.B.^d C for possession of A's half share on payment of half the mortgage- 
debt Held that the suit was governed by this Article, being in eSect a suit 
by the son's transferee against the father's transferee to set aside the trans- 
fer by the father, and was barred, having been brought more than 12 years 
after C took possession (Apnl 1898). Even if Article 126 did not apply. 
Article Z44 did, and the ewt was equally barred because when C took 
possession in 1898. he took possession as the sole owner of the equity of 
redemption of the entire property and not of the half share of the father 

only , consequently hia possession became adverse from that date ilfunta 

Goundan v. Ramasam%, 4I Mad. 630 (632, 638} 

If the plauiUfi was a minor when his father alienated the propertv 
the provuions of secs. 6 and 8 will ai^y. If the plaintifl fails to ’ 
the suit within 3 years of his attammg majonty (sec 8), it will be ” 
and his right to the property Will be extinguished — Lachmi Naram 
fCisAerr, 38 AIL 126 (130). 
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If the son falls to bnng a suit to set aside his father s alienation ^thin 
the period prescribed by this Article, iSs right becomes extinct and the pro 
perty becomes the property of the purchaser and ceases to bo joint family 
property Consequently, any other son or grandson of the alienor bora 
alter the expiry of the penod of Imutation can no longer question the 
alienation because the property having passed absolutely to the purchaser 
these sons or grandsons do not acquire any interest in the property and con 
Ecqucntly no suit hy them is maintainable— Narain v Ktihan 
Ktshore (supra) 

530 Suit by son bom after date of sale — Plaintilfs father sold 
away all the family properties in 1885, the ahenees evcntuallj obtained 
possession in i8j9 The plaintiS, who was bom m rpoi, brought a suit 
in 1910 to recover his share in the property It was held that as the entire 
family property was sold away in 1885 there was no joint family property 
In which the plaintiQ had an interest by birth, and therefore he could not 
question the sale — Soundarajan v Saravana, 30 M L J 59* 34 Ind Cas 
794 (796) 

127— By a person Twelve \Vlicn the exclusion be 

excluded from joint- years comes knoun to the 

family property to plaintifl 

enforce a right to 

share therein * 

531 Joint f am ly property — ^In order to bring a suit uithm this 
Article it will have to be shown that there had been joint fimilj property 
and that tl c plaintiff had been excluded from the enjoyment of such 
property and therefore desires fo enforce lus right to share therein 
The word excluded fn tins Article implies previous inclusioo^ an 1 
a suit contemplated by this Article cannot be maintained by a iwixoft 
who bad never had any portion of the joint property — Jareif** 
Soondury v Doyanoyee, 5 Cal 938 (940) Consequently, this Article 
only apphes to persons who arc members of a joint family and claim a 
nght to share In Joint family property, upon the ground that he fs 
a member of the family to which the property belongs — harUh v 
Saroda 18 Cal 641 (bfj) Therefore, the provuionj of this Article do 
not appl) to a suit by a person who claims to Inherit property as a 
daughter s ton (who is not a member of the Joint family ) — ^{alhvn 
Darkani iiC L. It 3i2,ortoa amtby a daughter who after his father s 
death left her father s family and had lived In her husband s bouse and neixr 
In her paternal residence with the taembers of the joint family . to such a 
suit Article I4: or 144 would applywAertiA v Saroda (supra) '■o also 
Art 1 27 docs not apply where the plaistlO is a stranger who had purchased 
a sUate in the joint famil) j to|<rty from one of the memlen tbeteof who 
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has been excluded from possession — liaremlra v Aunoardt, 14 Cal 544 
(545) . LaAht V Durga Charan, ii Ca! 6S0 (682) Bhavrao v Rakhmut 
33 Bom 137 (140) , 1/utiusami v RamaAnshna, 12 Mad 292 To such a 
case, the rule of bmitation in Art 136 or 144 applies — Ram Lakh* v Durga 
Ckaran (supra) Bhavraa v AiiAAmiM 23 Bom 137 

A suit brought bj the plaintiBs for a declaration that thc> and the de 
(endasts are the members of an undivided Aliyasantana family and that 
the plaintiff no i as the senior member of the family is entitled to have 
the lands registered in his name falls under this Article The words to 
enforce a nght to share therein show that under this Article it is not neces 
sary that the plaintifi should be able to claim a defimte share and enforce 
partition , all that is necessary i« that he should claim to be entitled 
to a share to the joint property, although that may be as under 
the Ah)’asantana law, indivisible — tfuf/oA^i v Thimmappa 15 Mad 
186 (191) 

In order to bring a Case under this Article, the plaintafi must prove 
that at tke time he was excluded from the property m dispute it was the 
joint property of an existing joint family It is not enough that the proper 
ty in dispute should have been joint family property at some previous 
penod — ^e;rii7 v Sadko, 16 Ltd Cas 882 (883) Where a joint family 
property 11 actually divided and one of the co sharprs subsequently deposits 
money which he has received for his share with another co sharer, that mo 
ney 11 no longer joint family property and a suit to recover it does not fall 
tinder thu Article— AAmed .4/1 V /fusain .f/i 10 All 109(114) 

Where a member of a Hindu family is divided m status from others 
and u in enjoyment of some portion of the family properties while others 
enjoy other portions he is not in law excluded or ousted from those other 
portions In such a case Article 127 cannot apply because the plaintiff 
IS not a person esejuded from joint family property but only a tenant- 
in-common excluded from the common property— ^umara^pa v Sam • 
nalha 42 Mad 431 (439) followed in yerwAofa v Tterukola 45 Mad 648* 
(653) 42 M J 507 

Where the greater portion of the properties has been divided and 
the parties hvc separately, (> r , where the family has been divided m 
status) and then a member recovers a debt due to the family (which 
was left undivided at tlie time of partition) the debt so recovered is not 
the property of ajoinlfanuly and asuit to recover a share therein is not 
governed by tlus Article — Vaidyanatka v Aiyasamy 32 Mad 191 (19^) , 
Thahur v Partab G All 442, Banoo v Doona 24 Cal 309 Yerukotav 
Ytrukola 45 Mad 648 Ga;ri>7 v Sadko 16 lad Cas 882 (8S3) Where, 
however at the time of partition one of the members is a minor and 
continues undivided from and under the guardianship of another w 
afterwards collects certain debts due to the family, it mil n 
open to the guardian to say that ho did nut realise the minor 
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of the debt on his behalf as it was his duty to protect the minors 
interests and he would have beta guilty of derehchon of duty if be 
had omitted to do so Where therefore be collects any such debts, 
he will be considered to have recovered the minor s share on behalf of such 
minor and the minor can recover his share within the iHinod provided 
by Art 127 — Vatdyanalha v ^tyosamy 32 Afad 191 (>99) 

WTicre money belonging to the joint family was realised bj one member 
of the familj to the exclusion of the other members while the family was 
joint and then a partition was effected by the members a suit for recovery 
of the money brought a/Zer^arrilioii w not governed by Article 127 because 
it is no longer joint family property The suit ought to be instituted wath 
in three years from the date of separation or partition — Jogot Singh v 
Achkaibar, 26 O C I91 A I It 1922 Oudh 13 following Ciyra; v 5 aiAu 

150 C 307 

The members of a joint family made a partition of family property 
reserving ccrlam laitd and the capital and assets of their family businesses 
which remained under the control and rn the possession one of the members 
for future partition The plaintiQ who was a member of the family demanded 
his share in the undivided property but the penon in possession refused to 
give effect to his claim fie thereupon sued for his share //rfd that the 
property in question was undivided copiarceniry property notwithstanding 
the partition and the suit (ell under this Article and time ran from the date 
of refusal and not from the date of the prvvious partition— 'furturawf 
V ^alhkulaiUha :8 Mid (i8(.tty) See also flu KaeiiorKfar v AarayoKJ 
11 l 3 om 216 (219) 

A suit to obtain a share by partition of a joint family propertv the 
interest of tl c plaintifl s father liaving been sold in execution of a decree 
falls under tins \rticlc and time ran from the date of attaclinicnt of the 
property in as much as the plaintiff became aware of the alleged exclusion 
from that date — ISiunJull v /^aAim » Cal 653 (655) 

532 Muhamnud n family property —The wortls joint family pro- 
perty in this Article mean tlw property of a joint family and not property 
whicli. although it may not have been divided yet belongs to a family 
which is not joint and hence this Article does not apply to the undivided 
property of a fandly governed by tie Mahonicdan law, because each 
member thereof holds } is share m severalty— Iminr J aAa 1 v AhmgJ 
13 All *82 (1 U ) bo also in ^lohideen v S^td Meer ^akeb yS Mad io>^ 
Paiehn V Mohidifi 13 Mad 37 Cctnmtrctal Itanh v Alla oodttn 23 31 ad 
583 (589) and tmhxchi v S)td AU (io>2) M '' Js 45 it hai been held 
that this \rticlc rvfers tn joint fandly property in the Hindu aense of ll« 
term and is inapplicable to Maliomcdatu 11 the members of a Mnhamtaa<lan 
family succeed to the property on tbodeathof a relation each of them tales 
a share of each item of (!» property , and the article of the Limitation Act 
which srouU apply to a suit lor a abarv wouVl be ArUcle 123 which deals 
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with a smt for a di 5 tnbati>'e share of the property of an intestate — Moht- 
iun V Syti Mtet SaJtfb, 38 Mad 1099 (xioi). This Article does not apply 
to a smt by Mabomedans for possession b) nght of inheritance of shares 
in the property of their deceased ancestor— J/aAomed Airani v Anardt, 22 J 
Cal 9 j 4 , P<fjram v LaiAu JxAau 7 C W K 155 

The Bomba> High Court in an carber case (OatasAa v MasiinisAa, 14 
Bom 70] held that this Article apphed to a suit by a Mahomedan for parti* 
tion of joint family property but now it has changed its view It has 
been recently held b) a Full Bench of that High Conrt that this Article 
does not apply to the property of a Muhammadan, or any other person not 
being a Hindu and not having b«rcn proved to have adopted as a custom 
the Hindu law of joint fanulj — ItAap Ahmed v Abhramjt, 41 Bom 588 
F B (shah J dissenting) , Jan Alahonud v Dulta Jaffer, 38 Bom 449 

533 • Excluded from property * — ^The sole occupation of the joint 

property by some of the members vnll not amount to ouster of the rest ot 
the members or adverse possession against them, until there has been a 
disclaimer of the plambE s title by the assertion of a hostile title, and 
notice thereof to the plaintifl wlher direct or to be inferred from notonous 
acts and circumstances— v AlanavtArama, 21 Mad 153 (166 ) , 
UjdUnv f/maftawfo. 31 Cal 970 (973) , Barorfa Suiidari v Annada Sttndan, 

3 C W N 774 , Han v Alarutt 6 Bom 741 

In order to constitute exclusion there must be something to indicate 
that the plaintiff abandoned lus claims to enjoy the family property or 
that the defendants to h.s knowledge excluded him from enjoyment Oral 
renunaation by the plaintiff of his share is not valid enough to operate as 
exclosion against him— BAoorycb v Dkaorjeh 30 Mad 201 (202) 

Mere exclusion from commensahty is not sufficient— yeofu/ v Lake 
Sarayan lO C W N 406 ( 1 ’ C) 

- As between brothers in a joint family where no partition is proved, 
the mere fact that one of the brothers went to live in a neighbouring village 
would not make the possession of the other brothers, who continued to live 
in the family bouse, necessarily adverse— /ag/ivaiidas v Bai Amba. 23 
Bom 362 (3Gj) • , 

Mere non partiQpation in the profits by one and exclusive occupation 
by another would not constitute the exclusion of the former by the latter 
— Itlappan v Manavihrvnt, si Mad 153(159) Thus the plaintiff was 
in Government service and was. obliged to leave hia native village 
entrusting the entire family property to the management of his undivided 
brother, the defendant Later ou the defendant wrote to the plaintiff 
requesting him to take up the management of his share but tlie plaintiff 
refused to do so It was held under the^arcumstanccs that tlie possession 
by the defendant had not been as his own to the^exclusion of the p 
and the mere fact that the plaintiff who lived apart from the 
and did not participate in tlie profits of the property, did not 
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inference of jxn exclusion from tte proport )- — Dtnkar v Dhkap, ti 
3O5 (368). 

A person who on his application for mntatioa of names is put npoa the 
rt as sole occupier, cannot be deomed to hold the land as sole propnc* 
tor to the exclusion of the claims of the other members of the family as co- 
owners or of the claims for mainfcnsnce , because piocecdings for the mu- 
tation of names are not judicial proceedings in s^hich the title to and the 
propn«.tar> rights in immoveable property arc determined, as rerenue 
auihdntics luie no junsdiction to pronouns upon such right or title A 
fortfjrt, wlwre a ct»-sbarcr in possession of the property makes gi/ls at hndJ 
to other ui sharers in the shape of mainfcnance. it is a strong evidencs 
that the co-sharers arc not excluded from the estate —A'lrman s 

«iidfO Pur/ah. 3 O W N 623 JP C ). A I It jgj6 P C mo. overruling 
liifdfa Paftji) \ H»gh, A I ft t/fiiOudhit, 

In the case of a Hindu widow, the mere fact that she did not pirlicipalc 
In the profits of her husbands family property for more than tivclvo j'ean, 
or that she refused to li\e with her co widows (the defendants) did not 
amount to ouster or exclusion by the defendan(9-~.$’r/fnm v CAiinemmal, 
H Mad 441 (4«) 

U hen one of two co mortgagors redeems the entire property and retains 
pmsn'-ion of it that in itKif ts not sufliaent to constitute odienc 
possession against the other <,0 mortgagor-~Afoid>>t v. Oefhumangannl, 
uMiul 4tO(4i7) The possession b) a. Mahomedan co sharer of property 
which he has redeemed from the mortgigeo does not become &d\’cne to the 
cttKf co^ituren antil tome eac/cHcvc (<(fc odvcrsel) to th«r proprielofy 
right IS set up— /"aAs AVoi v /'a*» .Yomrfiir, j6 Vom 19* (196) 

The lad that the plaintiiTs wTre not excluded from their ahafe fn one 
part of the joint jiropcrtj do<*» not i»rc\ent this Article from tijxrating 
in rcajicd of nnollicr joari fryns which they liad been cxcfudc»l to their 
knowlofgc — I’lshmi v Gontsh. at ftom 323 (31?) Hut this c-vse has txen 
diswafeif from in Auiuara/pa \ 5 «n>i>i)»r&a. 42 .Mad 431 (t39). ro wtuch 
It iuts been held that in order to constitute oa esciusion under this Article 
there most be exclusion irtim the tekoU of the joint family property ; raero 
exduiioa from spcafic iterris ot the joint property will not suffice. 

\Shen a mcrnUcrof the joint JliikJd family becomes a convert to Isfam. 
}ii> \eTy coovmioaii a ^root ol hu vtfAfUioa from thcmembcrship— 
s Vefum, 37 P K. t^fC 

MTscre the Court of Wards took prssesslon of an estate in P'**’* 
pirting to «ei aoldy on behalf 0/ the defendant and treating hint as the 
s/jlc lirir tJierclo, and since sS-fi ft rcfuwd duUncUy and repistedtjr bi 
tecojaise the j^oJntids" mother as the lawfully wixJded wife of the Isle 
proprietor and the plainiiffs as hu legitimate chfLIren, ft was held that 
the po>jess.oa by th<* Court 0/ Uanis was one on behalf of the defeadsnt 
aJouc and it excluded the {Lantitfs from any share or |xjs>«»vn of the 
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estate «:jnc« t&jS \ suit IrooKht m Tqi6 15 therefore barred — Narastmha 
V Knshttachanjro 37 M L } 

Where a fvirttoo of a. pmjwrtt «a$ left ^}ncll^^dcd at a pe-neral jxirli 
tion and i>nr of the co sharers remained in sole possession of it for 35 >ears, 
that IS a eottent ctadence from which exdusn n of the other co shtrers mav be 
inferred — /?iii CAxnifer v Vnenvaffa ir Rom *16 \ tlhola v Narajan 

It Rflin iii (Note) 

Two CO sharers e’ctcutwj a dee! of partition m the ahsenco of a third 
CO sharer (ptaintilT s father} but the deed contained a cfause to the effect 
that the plaintiff s father being absence from the v llage the other co sharers 
(defendants) woul 1 tnmsgc his shire during h«s alwence and o n his return 
hand oter the share to him He'd tint iJthongf the plaintiff s /afher and 
the plaintiff liart been admittedly out of possession for more than tj jears 
still as the possession of the share in question by the defendants bad 
not been a possession of It nr fSetr own properlv to the exeliasioit of the 
plaintiff DT hu lather no question of limitation arises — IVtfe v Govvii 10 
Bom 34 (27) 

To entitle a person or a branch of an Aliyasnntana family to participate 
la the property of the family the connection with the family must be kept 
up either by eTcrnse of the nght to share m the joint family property by 
joitung in the taera fay intermamagc or otbennsc But when they have 
kept themseUes completely separate from the famih more than la jeare 
that mil amount to evidence that they were exdixlcd from the joint family 
and consequently their right to share therein is barred — Mutlakke v TAi» • 
wappa, 33 3 f 8 d 186 (192) 

534 When time runs -~Time would not run against Ihc plaintiff 
until las exclusion from tba property had become Atro^m to him » e until 
there has been a disclaimer of the plaintiff s title by the open assertion of a 
hostile title by the defendant with notice to the plaintiff — Juappa^i v 
Manavtkremo aiflfad 133 U]olb% v bmudania 31 Cal 070 Baraia 
Sunian v Sarnia Sunion 3C W N 774 ttaid v '\tarvh 6 Bom 741 
f a unless the plaintiff had <wt»i«*f«o» that the defendant intended to 
exclude hua — Ma!kappa \ Madhappa. 37 Bom 64 Vmrao v Lacimi 
(1917) P L R «5 Thus the mere fact thst the defendant had been in 
possession of the propeity in dispute lor more than fifteen years without, 
any claiKt hawng been made by the plaintiff would not make the defendant s 
possession ad'erse and time woold not run against the plaintiff until he 
demanded a share of the property and was refused — Han v Maruli 6 
Bom 741 {744) 

\Vbcr« there is no allegation by the defendant that the plaintiff ever 
claimed and was refused his share in the family property a suit by the 
plaintiff to estabbsh his right to a share m the joint family property cannot 
be barred by any lapse of hme — Uansp v Valabh 7 

53s Burden pt ptoo^-— As proptrtj> the 
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1 1 h he seeks to recover a share 

» for h m merels to caU at joint 
r I o ears s^o his ancestors and 
•» j) th C urt t presume that any 
l>e (.o ssed %t tl e tune of suit is 
t +!) Gajra) v Suif^o 


n 


b(. 


al 0 K p o e-j t at I e tx lo 
jea bpf r s ut— y ba hhai 
I W N 543 


I e led/ ndant to show thit 
1 li nt n l elused b\ the defendant 

r t ih (iaint <. as to hi9 knovJedge 

n an I p opertv more than twJeve 
J h i, iS Bom 197 ^20 ) ffons)* 
t A > / 24 ^l•u^ 441 (443) Itwould 

f I th t the J la f ff las excluded it must 

0 tJ * >K » /a ie more than twelve 

i bh t< ISom 239 Umesh v jegadu 


i I i 


Is 


53^ Effect of fraud 


} 


" a ( uurt fin h that a parbtion effected 
I f* f n I as u fair and inequitable 

P n s 1 a I t«. d ed tlic case is reduced to one of 
r» e J ( o f 4 t f r part tiun is then 
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\\ hen the 
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S37 TJ s A-rticl a { tl ett 4pp]y o J to cases m which the nght 
of I la nten^nc based pon the H odu La and not to cases m which 
the n?ht s based entir /> upon a co tra< though the persons claitmng 
under the contract are H ndus md the a{ pi cat on of these two Articles 
depends not upon the nahonal t\ of the pla ntiff but upon the nature of has 
nght and the vords by a H ndu used ro the Article must be taken to mean 
by a person daimine under the H ndu La w ~Gi«;a» ind v Sa^la)aMnd 
3 Cal 645 Therefore there the plaatifls claim to ma ntenance was 
based upon a contract evidenced bw a coiapromise decree her case was not 
governed b) ^ le u8 but b> Art 115— Afarrnrfro v Aa/««» bind Cas 
939 (Cal ) 

\She e nn ntenance was charged upoa immoveable property a suit 
to recover the arrears of maintenance would be goveraed by Art liZ-~ 
Ahmed Hotsatn v ^thaltidxn 9 CaJ 945 951 {P C) 
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The nght to nainleninc* U one accnnni; from time to time according 
to the wants an I cxigenaes of the person claiming it—Warayanarao v 
Uamihai j Bom 415 (P C t It is 1 constantly rccumng right and there 
fore arream can b* clalmet for 12 jiears before suit although arrears for 
premjs a-cars miv be birred — Ji 1 v /Ii«n j Bm '07 

129 — B> a Hindu Twelve When the nght is 
for a dccUrvtion years denied 

of his nght to rniin* 
tenance 

538 A suit for maintenance b> 4 junior member of an Ahyasantuafia 
family is one that falls iinler \rticle i •• t«*caiisc it is a suit to enforce 
a nght to share In joint fatoll} j roperts (tl e nght to maintenance being tb< 
mode in which the right of a ownership is enforced) it does not fall under 
Article 13S because this Article applies to suits which arc stnctly for a nght 
of maintenance in property belonging to another— tfaris/lciii v Pamakaf 
36 Mai S03 (joC) /fcAufiu V XMn;i(n»i 13 M L J 499 

So long aa there is no denial of a nght limitation does not rim m respect 
of a suit to establish the nght although th-^re may have bceh no pa/ment 
or claim madc>-/?e»i2n4i imu V 9<tm8asia 14 Afal 547 

ttcailing \rticles iifiand tjo together it is obvious that though the right 
to maintenance ma> base been denied ling l>ef ire tueUe years of the date 
of suit (\rt jjo) a suit for recoscry of arrears of maintenance for i3 
years preceding the suit can be maintained— Ao/namasari v AkUaiidvimal 
a6Marl 391 (313) 

In a suit under this Article the 01 ts of proving the denial of the 
plaintifla nght to maintenance more than tweUc years prior to suit hes 
on the defendant— UaMgoppa V huloiifaif i<) M L J 205 

130— For the resump Twelve When the nght to re- 
tion or assessment years sume or assess the 

of rent free land. " land first accrues 

539 A suit for assessment of rent free 'and is governed by Article 

130 but a suit to establish a right to assessment of rent is governed by 
Article 131— Bct'endra v /Anwar 43 C I J 387 AIR igjO Cal 833. 
95 Jnd Cas 622 

The penod of limitation for a smt for resumption of a laghir panted 
or life commences from the death of the grantee — Mahadev v Jagatraj 
AIR 1924 pat 298 71 Ind Cas 929 

The penod of limitation for a amt for assessment of rent runs from the 
time when a complete hostile nght to hold the land rent free has been 
claimed by the defendant to the knowledge of the plaintiff — Birendra v 
Roshan 39 Cal 453 Devendrav JhHmur 43 c L J. 387 Thus, m a suit 
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Article 130. the nglit to receive rent m respect of the land is extinguished 
b> operation of sec 28, and the tenants title to hold the land rent free 13 
compVte — 5 a 4 Aara»» v rrim!>atra>. 45 Bin 63^(708) -Ibhiy Churn v 
Ka"y Ptrshai, 5 Cal 949 ( 932 ) Uiitiv Rty v ■intsuyibat, p Bim 606 
(6x3) , Btrendra v Ddcoar, 13 lad Cas 317 (Cal } Keval Kuver v Taluqdan 
S'lilent’ittO^ er, i BJrn 585(393) \V i“re a tenant his for over tirelva 
j'ears asserted to the knowledge of the lanilond that he is under ao obliga 
tion to pay rent, the claint to asaessment of rent is barrel— Ira 
Kishcrev, Laishmt, 22 C 1 . J 129, 30 lad Cas 896, Kali Mohan v 
Birendra Kishore. 32 C. L J 309. 31 Ind Cas 391 

Twehe j-ears' adverse possession against one holder of saraMyauMvould 
operate tobar a claim on the part of a successor — Madhavrao v inusuyabat, 
40 Bom 606. 

131. — ^To establish a Twelve When the plaintiff u 

periodically recurring years first refused the 
right. enjoyment of the 

nght. 

549. Scope of Article — According to the Madras High Court, a suit 
to recover money due by reason of a penodically recurnng nght falls under 
this Article, as there is no other Article specifically providing for such a 
suit The use of the word 'establish' and the fact that there is only one 
Article in the case of a suit with reference to a pinoiically recurring nght 
and not two as in the case of suits based on rights to maintcnanco (see Ar s 
ia8 and 129) indicate that the Legislature intended that this Article would 
govern suits to obtain an adjudication as to the existence of a periodically 
recurring nght as well as suits to recover money due under that nght 
If the Legislature had intended to confine the Article to tho fomer 
kinds of suits only, it would have used the words "to obtain a declaration ' 
{ef Article 129) and not the word 'establish ' — Zamortn of Calicut V 4chutha, 
3S Mad gi6 {92I) P. In another Madras case, Batnamasari v, 
Akilaitdamma', 26 Mad 291 (313, 314) althongh the scope of Article 131 
was not in issue, stiU Bhasbyam Ayyangaf J in the course of his judgment 
remarked that Article 131 was not confined to a declaratory suit but would 
also include a suit for arrears due in respect of a penodically recurring 
nght. In this case also it was pointed out that the expression used in this 
Article was not "for a declaration" but "to establish ' which term would 
include a suit for a declaration as well as a suit to recover arrears of aiaouat 
due. So also, in another case, where the suit was not for a declaration 
of a rccumng nght but for recovery of the actual amount payable there- 
under, it was held that the plaintiff was entitled to recover twelve years’ 
arrears up to the date of suit, under Article 131— .1 v. Kunhi Bt, lo Mad 
115 (i 17) The above Tull Benchdectsion overrules the case of Balknshna v 
Secretary of Slate, 16 Mad 291 (295), in which it was laid down that this 
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Article applied only to cases jn trluch a decree for some eomegutnltal relief 
was sought for by virtue of the periodically recurnng right and that If only 
a declaration of the nght was sought the smt fell not under this Article 
but under Article 120 In Patnttad Zamittiar v Doratamt 7 Mad 34* 
(343) where the suit was only for a declaratory decree and not for any 
consequential relief it was held that Article 131 applied «> 

6ut it has been held by the Allahabad High Court and the Punjab 
Chief Court that the words *lo establish do not extend and cannot be 
extended to cases in which the ptamtiS seeks to recover specific smms oj 
money due to him in respect of a periodically recurring right— Z mcAmi v 
Tufab 34 All 346(248] Host Muhammad'/ Sohan 83 P R 1906 The 
Patna High Court also agrees with the view of the Allahabad High Court 
t'tx , that to establish means *to obtain a declaration of and lays down 
that there is a vast distinction between a smt brought to tstabhsh a penodi 
cally recurnng nght and a suit brought to enforce payments doe as remu 
neration for the performance of services ansing out of that right From 
a perusal of Articles 128 and *29 one of which applies to a smt for arrears 
of rnaintenancQ and the other by a Hindu for a declaration of bis nght to 
maintenance it is clear that the framers of this Act had clearly m omd 
the distinction behveen a suit for a declaration of a right and a suit claiming 
arrears of remuneration ansmg out of that nght and had it been the mien 
tion to include both classes of suits under Article 131 Ibe legislature woeM 
have used words appropnate to that effect Article 131 has been inten 
tionally drafted so as to include merely a suit to establish (1 t to obtain 
a declaration of) a nght— Sn Sn Batdyanath Jixt v Har Dalt 3 Pat 249 
7 P L T 465 94 Ind Cas 8j6 AIR 1926 Pat 305 

This Article does not refer to a penodically recurnng hability but is 
concerned with a penodically recurnng nght oaiy—Khanderao v B»vp 
1 Bom L R 373 

54X Periodically recurnng right — Instances — 

(i) A nght to receive bunal few whenever a corpse is brought to 
the bunal ground for bunal — Bahar v Petv, 24 W R 385 

(a) a nght to palla or turn of worship of an idol for a certain peno 
during the year — Gopeektshen v Thaeoordas B Cal 807 Eshan v Men 
mehini 4 Cal 683 • 

(3) a right to receive a monthly allowance from a Zemicdary" 
Ratftnad Zemindar v Dorasamt 7 Mad 341 > 

(4) a nght to a share in an annual allowance from the Govern®*'**'" 
Raoft V Bala 15 Bom 135 ; 

(5) a nght to receive a yearly payment out of the income of 
immoveable property which nght has been settled by arbitrabon m 
course of a suit — Gajpat v Chttnman, 16 AU 189 (190] following Chagan 
Lai V Bapubhai, 5 Bom 68 

(6) a nght to recover leni^-Mohammad Uusaint v JW 
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Bibt 13A L J 333 ' Jagannaihay Vuhta 14 M L J 477 Aluitv Ku>f 

10 Mad 113 • 

(7) a nght to recover additional rent for increased ATea.^Jaltndra 
V Chandra, 6 C W N 360 

(8) a nght to a share in a pension — v Hafiza 9 All 213 

(9) a nght to a tasdik allowance dne to the plaintid s temp'e from the 
defendants' temple from imarto year — Saiharam v Laxnupnya 34 Bora 
349 

(10) a nght to a share in an allowance attached to a deshpande vataii 
— Keshab v Narayan 14 Bom 236 

(11) a nght to receive certain sums in perpetuity as daslura^Hem 
Chandra v Alai Chandra 19 C W N 386 

(12) a nght to payment of dhara or assessment of customaty reat-.> 
Caneih v 5>fa£ai 41 Bom 159 

(13) a nght to certain shares in the offerings of a temple — Jagdto v 
Modhuret Proiod as O C 346 

((4) a nght to enhanced rent~.Bri/ Behari v Sheo Shanhar 2 P L 

J lU 

A right to receive maJtkana annnally is a penodicaUy recurring nght 
and a suit to establish the ponodically recurnng nght pure and simple 
falls under this Article if it is treated as a suit for possession of an interest 
m immoveable property the proper Article applicable would be Article 
t44 But wherein thesuit toestabhshangot to receive malilcana annually, 
there IS involved a further claitn b'^caus that rigit carries with it a ngit 
to the property itself it canaot b' said that it is purely a suit to establish 
a penodically recurnng nght It may fall under Article lao ~^Gopt Ifalh 
V Bhtiguial 10 Cal 697 (708) 

A pirpetual nght is not the same thing as a penodically recurnng 
nght A claim that the plaintiff is the mufwa/i of a mosque and as such 
is entitled to alt yeomiah allowances received by a nval claimant amounts 
to a perpetual nght to receive the allowances and the fact that the sums 
of money are paid penodically does not make the nght a periodically recur 
nng nght Where the nght is always vested in some persons to receive 
penodical payments and being vested in one person at one time pd'sscs 
away at another time to some body else such a ngbt is a penodically 
Tecromng m the Aw* set£» cA ttie letm — Ghouie v Janni 39 
M L J 493 A nght to worship an idol for a sixth part of every year is^ 
a periodically recurnng right governed by this Article but an exclusive 
nght to worship an idol is not a penodically recurring nght but falls under 
Article 120 — Eshan v MonmahiHt 4 Cal 6S3 (083) 

A salt lor a declaration that the Eemmdar is not entitled to recover 
from the tenant (plaintiff) any amount in excess of a stated sum by way of 
quit rent is not a suit to establish a penodically recurnng nght— Sriman 
Madhabusi v Gopiselh 33 Slad 171 (ry) 
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542 Arts 62 and 13: — ^In a suit to recover the arrears theimportant 

question is — who is the person sued ’ There is a distinction betiveen the 
person originally liable to pay and a co sharer of the plaintiff who has 
actually received payment from that person If the defendant is the 
person originally liable to pay Art 131 applies if however the nione) is 
sought to be recovered from a co sharer who has received the payment 
then it is a ®uit for money received by the defendant for the plaintiffs 
use and Art 62 applies — Sakkaram v Larmipnya 34 Eom 349 i” Bom 
L R 157 Haymukhgaiin v HansukhprtKod 7 Bom 191 (193) 
Manehlal V Shivlal 8 Bom 426 (432) . v BansidAar, 9 Bom in I 

Raojt V Bijfa 15 Bom 135 Ckamanlal v Bapubhat 22 Bora 669 This 
principle was overlooked in Chogaitled v Bapubhat 5 Bom 68 

543 Demand and refusal — There must be defimte demand and refusal 
The mere omission on the part of the person having the tight to exercise 
it will not start a period of adverse possession under this Article — GiUfsA 
1 Stfabat 41 Bom 159 (162) 38 Ind Cas 54 18 ^om L R 95° 
mere fact of the plaintiffs exclusion from enjoyment of hi* nghe fur 
12 years before suit would not bar his claim unless it were shown that such 
exclusion was the result of refusal made upon a demand — 

15 Bom 135 Deverdra V Jhumur 43 C L J 387 Hen Chandra v Attd 
19 C W N 386 A mere refraining of the plaintiffs from demanding the 
nght does not give a start to the period of limitation it will run from the 
time when they were first refused the enjoyment of the nght— Arti«»ia» v 
Bttdh Singh 146 P R 18S2 Zinalv MarlataKhnn to 8 P R 190i Mere 
non-colIection of the Kattuhadi for a peiiod of i jears does not amount 
to a denial of the landlord s tight to collect the same — ^/afaswfraw v So * ' 
inadevara 29 Mad 4'’ (43) Where the right to the revenue of a certain 
land had been granted to the trustees of A temple the fact that no revenue 
was thereafter paid to the trustees by the owners of the land would O'* 
bar the suit of the trustees to recover arrears of revenue when it w as foun I 
that the owners of the land did not deny that they were liable to payment 
of revenue to the persons entitled to claim it The trustees could recover 
12 years arrears under this Article— AfuSi v Kttnhi 10 Mad 115 (**7^ 
Mere non payment of rent or assessment does not amount to a denial of the 
land lord s nght to recover assessment There must be some overt act. 
such as refusal to pay the rent or assessment, before time begins to nin 
Bhxmabai v Sivayni Rao 45 Bora 638 (646) { AKbar v Ramesh Cha idra 
38 C L J 207, 72 Ind Cas 329 AIR 1923 Cal 392 

The refusal must be disbnct and made against the plaintiff himself 
Where in answer to a demand made by a member of the class to which 
the plainhff belonged a member of the class to which the defendant be* 
longed made ageaera/ denial of the t^ht of the plaintiff s class such denial 
did not amount to a refusal of the nght of the plaintiff — Ramnad Zemindar 
V Dorasami, 7 Mad 341 {343) 
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A mere omission on <he part of a pcrvm tiaving a nght to assess the land, 
to cxerase that nght wall not start a penod of adverse possession So 
that, il an inamdar continues to receive per annum certain fixed rent from 
his tenants for 60 >cars and has made no demand for the actual assessment 
in excess of the amount which the tenants had all along paid, that fact 
would not debar him from claitning assessment if he chose to do so , but 
once he claims assessment and the nght to claim assessment is demti by the 
tenant, limitation begins to run against the inamdar— Sfin Dafa v Sakha~ 
ram, zS Bom L R 633 AIR 1916 Bom 3^5 05 Ind Cas 851 

Where the plaintifl asserts that there has ticen no demand and refusal 
within 12 jears before suit, the onus is on the defendant to prov-e that 
the plamtiB has made a demand and that the defendant has refused — 
Hemchardra V vftut, 19C \\ N 386 2i Ind Cas 179 Where the plain- 
tiff IS one of a family upon the members of which in turn devolves the per- 
formance of the duties of an office, it must be shown that the plaintiH $ 
turn to perform the duties and receive the emoluments of the office occurred 
within 13 years before the suit was brought, nnd that be was then refused 
the enjoysaent of his right — Stud* v SinJr, ^BHCn,AC,5i 

The above rule, t<i , that the period of limitation would run only where 
there has been a definite (fmiondand refusal, should he limited to cases where 
the circumstancies are such that the mere non compliance wath. the nght 
does not amount to a refusal Thus, in 1874, the defendant purchased 
at a Court sale the nght title and interest of the then inamdar, and since 
then fiad been in possession of the property , and no attempt was made 
by the inamdar or his successors to levy assessment or to recover possession 
until 1916, when tho plaintiff as inamdar sued to recover assessment from 
the defendant Held that the suit was baned In such a case it was not 
necessary that there should bo a definite demand before the period of Umi 
tation would begin to run because the circumstances were such that the 
non payment of any rent or assessment by the defendant to the plaintiff 
necessarily constituted a refusal wilbin the meaning of this Article If the 
relationship of landlord and tenant had ever existed between the parties, 
a demand would have been necessary before the per>od of hmitation could 
run But no such relationship ever existed in this case Therefore, the 
plaintifl vvaa first refused the enjoyment of his nght in 1874. ^d the suit 
was barred It should be noted that under the 3rd column, limitation runs 
from tho time when the enjoyment of the nght is first "refused,* and not 
•when the enjoyment uf the nght fs first Idemandcd and refused.’ as in Arti- 
cles 88, 8<j and 103 The word ‘demanded has been deliberately omitted, 
so that where tluj defendant's act of non payment of assessment amounts 
to a refusal irrespective of demand, limitation runs from the non payment— 
BAi»ia6Aai v Swumirou, 45 Bom 638 (647, 648), 33 Bom L. J? joo 
The nght to levy assessment as atccumng nght would accrue when . 
has been a demand and a refusal, only in those cases where therelati 
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its non payment and the mortgagor is entitled to pay the value of the gram 
instead of the grraia itself the mortgagee is not entitled to claim, nor is the 
mortgagor bound to dehver, gram consequently it is the money value of 
the gram debt that is really charged upon immoveable property 

iThe proposed amendment ol this Article seeks to do away with all nice 
distinctions made above between cases in which the loan of paddy is pro* 
mised to be returned in money (as the value of paddy) and the cases m which 
the loan of paddy is promised to be returned m paddy and Article 132 
]« intended to apply to all cases where loan is taken of grain and the obhga 
tion IS charged upon immovealde property The amendment will have the 
efiect of ovcrmhng 24 C L J 348] 

546 IminoTeable propery — A tree for the purpose of limitation, 
comes within the meaning of immoveable property as used in Art 132 
though for the purpose of registration it does not — Kangal v Saoh 9 Ind 
Cas 478 Ram Gulam v Monohar Das tB8j A W N 59 

A decree is moveable property and a suit to enforce^the hypotheca 
tion 8f a decree is governed by Art ito But where the decree is con* 
verted into immoveable property that is where the mo'tgagor-decree* 
holder purchases certain immoveable property of his ludgmentslebtor 
ID satisfaction of the decree the mortgagee is enbtled to the substituted 
security and also to the larger period of lunitatiofi provided by this Arb 
cle— y<WH»a Dm v Lola Ram 39 All 74 (78) 

Alohey charged upon rents and profits of an estate is money charged 
upon immoveable property the rents and profits which in Enghsh law 
are classed as incorporeal hereditaments are by the law in India included 
in immoveable property — Muhammad Zaks v Clathu f All 120 

A nankar allowance payable out of the profits of a particular village is 
treated as money charged upon the village and is therefore money charged 
upon immoveable property within the meaning of this Article — Ram 
Jtwtn v Jadu Nath 18 O C 3S0 D'puly Commtsstontr v Jagjtwan 19 
O C 49 

A hypothecation of jugAir income is a charge upon immoveable property, 
because the jaghtr income is a benefit to anse out of land within the terms 
of the definition of immoveable property as given m the General Clauses 
Act — Ram Pirshad v Kishen 4 P R 1894 

A pala or turn 0' worship is mmtabU and not immoveabfe property | 
consequently a suit to enforce a mortgage of a pala is not governed by this 
Article but b> Article X2o — Narastngha v Prolhadmav, 46 Cal 455 (457) 
547 To enforce a charge — This Article applies to suits to recover 
money charged on immoveable property, by sale of that property it is 
inapplicable to a suit to recover money personally from the defendant, 
even though the money be charged on the property — Ram Dm v Kalka 
7 All 502, 506 (P C) , Mtlltr V Runga Nath, 12 Cal 389 , Chmtlal v Bax 
Jelht 22 Bom 846, Lachnn Nanun v Turabunntssa 34 All 246 (24S) 
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of landlord aad tenant or landlord and occupant had ever existed Oflce 
that tight IS established, then the non paTcaent of rent or assessment would 
not be sufficient to enable the tenant to begin to set up a title by adverse 
possession There must be some overt act, such as refusal to pay the rent 
or assessment, before time begins to nm — Akbar v. Rameih Chandra 38 
C L J 207, AIR 1923 Cal 392 

544 Effect of bar of limitation — A suit to establish a penodically 
recurring nght must be brought within i2 years from the brae when 
the plaintiff is first refused the enjoyment of his nght , and if it is not 
brought within that time, not only is the nght itself barred but any cause 
of action the plaintiff may have to recover arrears which rests on such 
nght IS also barred If a plaintiff recovers m a suit arrears of periodical 
payments but apparently without a declaration that be has a nght to such 
payments for the future, and then makes no claim for more than iz years, 
any subsequent suit for the arrears of such periodical payments would be 
barred — SAivram v Secreiary 0/ Slate il Bom 222(233) 

132 — ^To enforce payment Twehe When the money sued 

of money charged upon years. for becomes due 

immoveable property. 

545 Money —Where loan was taken of paddy and was prcffiised 
to be returned with interest »« paddy, a suit to realise the value of the 
paddy due by sale of the immoveable properties given by way of security , 
for the repayment of the loan is not govemed by Art 13a , either Art. 

1 16 or Art 120 applies The suit cannot be treated os a suit to enforce 
payment of money charged upon immoveable property— V 
Kunjabehart 24 C L J 348 

But where loan was taken of paddy and promised to be returned m 
money (as the pnee of paddy) and the mortgage bond provided that on the 
expiry of the penod mentioned in the bond the creditor would be entitled 
to recover the pnee of paddy with interest by sale of the property given 
as security for the repayment of the loan, it was held that money was charged 
upon immoveable property, in as much as the mortgagee was entitled to 
recover money and not specific paddy , and to such a case Art 132 applied 
— Indra Narain v Dwijcthar, 47 Cal 125 23 C W N 949 . ^ 

Mohan Lai 23 C. W N 951 , Mo/>esh v, Umesh, 51 Ind. Cas 241 (Cal) » 
5 rKiAar v Ram Gobinda, 29 C L J 368 , Utnabandhu v Btshm*. 32 C. L J 
aai , Snpati v Sarai. 22 C \V N 790 , Rumehand v. Iswarchoftdra 48 Cal 
625. 632 (F B ). 23 C W. N 57. 32 C L J 278 But in Joy Naram v 
Mangobtnda, 64 Ind Cas 2x0 (Cal ) and Shatnlal v Dhanwa, 18 N I* 

XII, A I R X022 Nag 33, it bos been f»ld that even where loan is taken 
of paddy and promised to be returned in paddy (with an additional quantity 
of paddy as interest), the suit to enforce the secunty falls under this Article^ 
because the mortgagee is entitled to claim the value of the gram xn 
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its non paj-ment and the mortgagor is entitled to pay the value of the grain, 
instead of the grain itself the mortgagee is not entitled to claim, nor is the 
mortgagor bound to deliver, gram consequently it is the money value of 
the gram debt that is really charged upon immoveable property. 

[The proposed amendment of this Article seeks to do away with all nice 
distinctions made above between cases m which the loan of paddy is pro* 
raised to be returned la motiey (as tte valaeol paddy) and the cases in which 
the loan of paddy is promised to be letamed in paddy and Article 132 
IS intended to apply to all cases where loan is taken of grain and the obliga- 
tion IS charged upon immoveable property The amendment will have the 
effect of oiemiUng 24 C L J. 348] 

546 IramoTeable propery — A tree for the purpose of limitation, 
comes withm the meanmg of immoveable property as used in Art 132, 
though for the purpose of registration it does not — Kangal v Naoh, q Ind 
Cas 478 , Ram Gutam v Menokar Das. tS8j A W H S9 

A decree is moveable property, and a suit to enforce^the hypotheca- 
tion 8f a decree is go%enied by Art 120 But where the decree is con* 
verted into immoveable property, that is where the mortgagor-decree* 
holder purchases certain immoveable property of bis judgment-debtor 
in sabsfaction oi the decree, the mortgagee is entitled to the substituted 
security and also to the larger period of limitation provided by this Arti- 
cle — Jamna Dn v Lata Ram, 39 AU 74 (78) 

money charged upon teats and profits oi an estate is money charged 
upon immoveable property , the rents and profits, which in English law 
are classed as incorporeal hereditaments are by the law in India included 
in immoveable property — Muhammad Zak* v Ckaiku, 7 All i«o 

A nanhar allowance payable out of the profits of a particular villa^ is 
treated as money charged upon the Village, and is therefore money charged 
upon immoveable property within the meaning of this Article — Ram 
Jtwan V Jadit Nalh, 18 O C 3S0 , Deputy Commisstonsr v fagjtwan, 19 
O C 49 

A hypothecation of jaghit income is a charge upon immoveable property, 
because the jaghtr income is a benefit to anse out of land within the terms 
of the definition of immoveable property as given in the General Clauses 
Act — Ram Pershad v. Knien, 4 P R 1894 

A pata or turn o* worship is moveabU and not immoveable property j 
consequently a smt to enforce a mortgage of » pala is not governed by this 
Article but b> Article 120-— v Prolhadman, 46 Cal 455 (457). 

547, To enforce a charge . — ^This Artide applies to smts to recover 
money charged on immoveable property, by salt of that properly , it is 
inapplicable to a suit to recover money personally from the defendant, 
even though the money be charged on the property — Ram Din v Kalka 
7 All 502, 506 (P C) , Mitter v Runga Nath, 12 Cal 389 , Chumtal v Bai 
Jethi, 22 Bom 846, Lachmi NaraiH v. Turahunnissa, 34 All 246 (24S) , 
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of landlord and tenant or landlord aod occupant had ever existed Once 
that nght is established, then the non payment of rent or assessment vronld 
not be sufBaent to enable the tenant to begin to set up a title by adverse 
possession There must be some overt act, such as refusal to pay the rent 
or assessment, before time begms to nm — Akbar v JRamesh Chandra, 38 
C L J 207, AIR 1923 Cal 392 

544 Effect of bar of limitation — suit to establish a periodically 
recurnng right must be brought within 12 years from the time when 
the plaintiS is first refused the enjoyment of his right , and if it is not 
brought within that time, not only is the right itself barred but any cause 
of action the plaintiff may have to recover arrears which rests on such 
nght IS also barred If a plaintiff recovers in a suit arrears of periodical 
payments but apparently without a declaration that he has a nght to such 
payments for the future, and then makes no claim for more than 12 years, 
any subsequent suit for the arrears of such pcnodical payments would be 
barred — Shtvram v Secretary of State, 11 Bom 222 (233) 

132 — ^To enforce payment Twelve When the money sued 

of money charged upon years. for becomes due 

immoveable property. 

545 Money —Where loan was taken of paddy afld was prenustd 
to be returned with interest tn paddy, a suit to realise the value of the 
paddy due by sale of the immoveable properties given by way of secunty , 
for the repayment of the loan u not governed by Art 132 , either Art 
xidorAft 120 applies The suit cannot be treated as a suit to enforce 
payment of money charged upon immoveable property — '' 
Kunjabehan 24 C L J 348 

But where loan was taken of paddy and promised to be returned la 
money (as the pnee of paddy) and the mortgage bond provided that on the 
expiry of the period mentioned 10 the bond the creditor would be entitled 
to recover the pnee of paddy with interest by sale of the property 
as secunty for the repayment of the loan, it was held that money vas charged 
upon immoveable property, in as much as the mortgagee was entitled to 
recover money and not speafic paddy , and to such a case Art 132 apphed 
— Indra Sarain v Durtjabar, 47 Cal 125. 23 C W N. 949 . Jogendra v 
Mohan Lai, 23 C VV. K pji, Moheth v. Untesh, 31 Jnd Cas 241 (Cal)» 
Srtdhar V Ram Gobinda, 2g C L J 36Z , Dtrtabandhit v Btshnu,32C L J 
221 , Srtpali V Sarat, 22 C W N 790 , Ramchand v Iswarchandra 4^ 

625. 632 (F B ). 23 C W. N 57. 3* C L J 278 But m Joy Naram v 
Mangobtnda, 64 Ind Cas 210 (Cal ) and Shamlal v Dhanrea, 18 N I* R, 

xir, A I R 1922 Nag 23. it has been held that even where loan is taken 

of paddy and promised to be returned m paddy (with an additional quantity 
of paddy as interest), the suit to enforce the secunty falls under this Aroele, 
because the mortgagee is entitled to claim the value of the gram m case o 
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purchaser of the creditor s claim to recover the abovementioned debt falls 
wtbin Article 132, and is not a snit lor money lent under Article 57 — 
CmsJi CfiurJfr v ^nnuiitfamoyi. 15 Cal 66, Cg (P C ) Wliere a testator 
charged all his real estate iiith pavment of his debts, a cl^m against ths 
testator's estate on a simple contract debt would be governed by the 12 
j-cars* rule — H arburfan v Str^AenS 43 Ch D 30 

XSTvere bj a bond the debtor hypothecated all lus properties ( ray wealth 
and propert) ") uitbout specification AM that the bond created a charge 
upon the immoi’eable property of the debtor although no particular proper- 
ty was speafied in the land and a suit to enforce payment ol the amount 
due out of an immoi cable property belonging to the debtor was governed 
by this Article — liairtsidA v 9 All 158 (164I But in another 

Allahabad case, where the debtor stipulated that if the principal and inte- 
rest were not paid up at the stipulated penod, the creditor would be at 
liberty to rccoscr the money, by instituting a suit, from "my moveable 
and immoi'cable properties, ray own milk" it was held that the language 
of the bond was too vague to warrant the inference that the bond contera- 
pUted the creation of a mortgage of a definite estate and that a suit upon 
the bond was governed by Art 60, or 116, and not by this Articlo— 
Colltelor p/ Elawh v Dilt Afaharatit, 14 All 162 (164) 

^Vl^ere maintenance is charged upon immoveable property, a suit 
to recover anears ol maintenance is governed by Art 132— ifAraed /foMel« 

V yikaltiJdin 9 Cal 045 {gjt) P C 

Where immoveable properties were hypothecated to the principal 
by tile agent as security for the proper discharge of his duty, a suit for 
accounts fay the principal would be governed by Art 132 m as much as 
It is by iraphcation a suit to enlorcc a charge— t/adAusiidAan v /foMa/ 
43 Cal 248 (following Ilaftzuddtn v Jadu, 35 Cal 298, and dissenting 
from Jogtsh v Benode, 14 C W. N 122) , TroifoAAya v iffitnosA, 21 c L 
J 459 Sec Note 4tj under Art $0 

tVTiere a guardian gave certain immoveable property as secunty for 
the doe fulfilment of his duties to his ward, a suit by the latter to recover 
monies which might be found due oa account being taken from the guardian 
out of the property charged, falls under this Article— r<M«/ Nisian v 
Muhammodji, 33 P R 1897 

yVbere a mortgage document esptessly made the mortgaged pro- 
pirties liable not only for repayment of principal, but also for interest 
the interest was held to bo charged upon the property— 

V Aonurnp<»aiKa«ii<i 2L W 853, Davanx v Ratna, 6 Jlad 417 
As for luteri-st alter due date of mortg^ge, see note 483 under 
Article 116 

tVbcre several properties am liable for the payment of an annuity 
which has been discharged by the owner of one of such properties, a 
for coutnbutiou by such owner against the owners of the other 
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IS a suit to enforce a charge on the properties and is governed by this Artide 
and not by Art 99 — Yakuh v Ktshen 28 AH 743 (746) 

A mortgage bond executed by the father in a Mitakshara family for 
the benefit or necessity of the family and not being shown to have teen 
eSected for any immoral purpose is valid and binding on the sons and a suit 
to enforce that mortgage agamst the sons is governed by this Article — 
Pfankrishna v Jadu 2 C W N 603 Maheshwar v Kisen 34 Cal 184 
(190) Sheo Naram v Mokihoda 17 C W N 1022 ig Ind Cas 878 Ran 
Stnghv Sobha 29 All 544(551) Jaleswarv Attrul 35 AH 302 Anbudrav 
I)orasa 7 ti 11 Mad 413 (415) Bit where the mortgage is executed by the 
father to discharge a debt which is neither antecedent nor one for family 
purposes the mortgage is not binding on the sons and does not create a 
charge upon the entire family property but upon his individual share only 
and a suit brought after the death 0/ the father so far as it claims to affect 
the shares of the sons is governed by Art 120 and not by Art 132 as there 
IS no charge on immoveable property enforceable against the sons— Fry 
nandan v Bidya Prosad 4’’ Cal io63 1092 (F B ) rg C \V N 849 

A claim for the balance of money due to a builder who undertook the 
erection of a building on the express stipulation that be would ha\6 a lieu 
on the bmldmg for all sums due to him until paid is a claim for money 
charged upon immoveable property under this Article—Daulat Ram v 
WoU$# A/i/fj 93 P R 1908 

If a pro note is first passed for a certain debt and subsequently immove 
able property is hypothecated for the same debt a suit to recover the loan 
due under the pro note by enforcing the charge created by the hypothec 
cation bond is governed by Article 132 and may be brought within 12 years 
from the date when the money became doe although the creditor s remedy 
for enforcing the personal obhgation (under the pro note) in respect of the 
loan may be barred — Behan Lai v Betn Madho 27 O C z63 AIR 29*5 
Oudh 92 79 Ind Cas 942 

L purchased an oil well subject to a mortgage in favour of B and to a 
nght of pre-emption m favour of N He made payments to the mortgagee 
B in part satisfaction of the mortgage-decree on the oil well such payments 
being necessary to save the oil weU Held that L had a charge on the oil 
weU for the amount paid as againslfN who exerased his nght of pre-emption 
as well as agamst persons claiming Uuoogii N and a suit to recovei tha 
amounts by enforcing the charge fell under Article 132 — Ma Lon v Ma 
Nya I Rang 714 79 Ind Cas 766 AIR 1924 Rang 204 

A trustee of a mosque making advances out of his own pocket to meet 
the expenses of the mosque no donbt acquires a charge upon the trust pro 
petty but this charge is not hkc an ordinary charge which enbtles a man 
to bnng the charged property onconditionady to sale It is a charge which 
enables him to take the amount oat of the rents and profits of the trust 
property or through raising momes by the creation of a similar charge 
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Article 131 was not intended to cover sach a qualified charge, and the siut 
by the plaiatifl for recovery of the money 1$ governed by Art iic^^Abkan 
Sakeb V Soran 3S Mad s6o (267, 269), following Peary v Naftidra, 37 
Cal 229 (P C) 

Charge on mov'oble property — A suit to enforce a cliarge on move- 
able property is governed by Art zjo— .Vi»i Chmd v Jagabandhu, 22 Cal 

21 Sec notes under Article 120, at page 439 ante 

Payment of rnenue — Where Government revenne is paid by one 
of the CO sharers of the estate to save the entire estate from sale, such 
payment does not create a charge in bis favour upon the estate and a 
suit to recover such amount is governed by Art 99 and not by this Article 
— A'lnu Ram v Muiaffar, 14 Cal 809 (F B) Khub Lai v Pudinanund, 
15 Cal 542 , SAiuroo v Pundlich. 26 Bom 437 But m several other cases 
it has been held that such payment creates a charge — Raja of Vmanagram 
V Rajah SeirMherla 26 Mad 6S6 (F B), Alayahammal v Subbaraya 
28 Mad 493(^94). Aehuiv Hart, n Bom 313 Seo Note 443 under 
Article 99 

But If the revenue u paid oot by a eo sharer but by a lessee m order to 
protect his interest in the estate, who thereafter bnogs a suit for the reco* 
very of the amoont, the suit does oot fall under Article 99, which applies 
only to a CO sharer, but u governed by this Article — Ram Dull v Horakk, 6 
Cal 349. 

551. Vendor's ben —Unpaid parebase money creates a charge in 
favour of the vendor on the property m the hands of the vendee, and a 
suit by the vendor to recover it by enforcement of such hen or charge falls 
under Art 132 , but where a personal remedy against the vendee is sought, 
Art lit appLes — Vtrehand v Kutnajt, 18 Bom 48 , Chumlal V Bat Jethx, 

22 Bom 84G .//orLaf V AfuAuunfi, 21 All 454, Mttnuwnmssa v Akbar, 

30 All , Rama Krishna V SubraAmania, 2g Mad 305 , 

Din\ Hasan Dm, J2 IrsA Cas 897 (Lah) See notes under Art in 

552. Co mortgagors charge — See secs 82 and 95 of the Transfer of' 
Property Act 

Where several properties bclongtog to several owners are mortgaged to 
secure the same debt, the owner of the property that has been made hable 
for more than its rateable proportion of the debt can claim contnbution 
proportionately against the owners of other properties, and has a charge 
cm the other properties under Section 82 of the Transfer of Property Act , 
and a suit to enforce the charge falls under this Article and not under Arti* 
cle 99 — Bhagwan v Karam Husain 33 All 708, 716 '(F B ) , Ibn Husain 
V. Ramdat, 12 AU no (114} 

Where a co mortgagor redeems the mortgaged property, he acquires 
a charge, under sec 93 of the Transfer of I’roperty Act, on the share of 
each of the other co mortgagors, for bis proportion of the mortgage money , 
and a suit to enforce the charge is governed by this Article — Bhagwan Das 
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V Hardet, 26 k\\ 22 t , Kotayytt'v Kola^a, L J 117, A I R 19:6 

Mad 141 , RajAwwart V A/wAtiKrfa, 25 C W N. 283 NVhere there had been 
several payments in part satisfaction of a mortgage, the payment of the 
balance due is as much a redemption as the payment of the whole sum 
due m a case in which there has been no previous part payment. A co- 
mortgagor who pajs the balance of the mortgage money and redeems the 
mortgage acquires a charge on the property under sec 95 of the Transfer of 
Property Act, and his suit to enforce the charge falls under this Article — 
Htra Kwr v Palkn 3 P L J 490 (491) 

It has been held m a Calcutta case that the co mortgagor gets a charge 
under section 95 T P Act only when he redeemt and there can be redemp- 
tion only so long as the mortgage subsists W here a decree on the mQrt-_ 
gage has been obtained by the mortgagee, and an order absolute for sale 
has been passed under sec 89 of the T P Act, the secunty as well as the 
mortgagor s right to redeem are both extinguished and any payment made 
thereafter by a co mortgagor cannot be taken as payment by way of 're- 
demption' , consequently no charge is created in favour of the person who 
makes such payment His suit to recover the money falls under Article 
6: or 99 and no*' under Article 132— Nawaft Jahaitaiav Mtrza Shtt]aiiddir\, 

9 C W N 865 (867) But the Bombay High Court holds that a charge 
IS created in such a case— Dawa^pa v Yamnappa, 26 Bom 379 

553 Mortgagee s charge — ^tVhere a mortgaged property is so'd for 
arrears of revenue, free from all incumbrances, the mortgage is invalid 
as against the purchaser , but the mortgagee is entitled to a charge 
on the surplus sale-proceeds, and a suit to enforce such charge » 
governed by this Article and not by Article 120 — Upendra v Mohr% Lai, 
31 Cal 745 (751). liawala Kanla v, Adul Barkat, 27 Cal 180 (184), 
Unialaray Umacharan, L J $2'. Jcgeshw rv Chanashyam, W N 

356 (359} 

tVhen a property is sold under a decree obtained by a first mortgagee 
in a suit in which the puisne incumbrancers were parties, it passes into 
the hands of the purchaser discharged from all incumbrances But the 
rights of the puisne incumbrancers arc not extinguished or discliarged by 
the sale, but transferred thereby to the surplus sale proceeds. A suit 
brought by a second mortgagee to enforce his hen on those sale proceeds 
in the hands ol a third mortgagee who has notice ot the second mortgage, 
and who has taken away the sale proceeds m execution of a decree obtained 
upon his mortgage, i# governed by this Article and not by Article lao — 
Berhamdeo v Tara Chand, 33 Cal 92 (xit, 112) affirmed on appeal to the 
Pnvy Council in 41 Cal 654, 66x, (PC) Similarly, a suit by a prior mort- 
gagee, for payment of lus mortgage money out of the sale-proceeds remaining 
in the hands of a subsequent mortgagee who lias foreclosed the mortgage 
and sold the property to a thiid person, u governed by this Article— rwai*' 
noXA V. Shankerlal, (2 N L R. 90. 
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The nght of a puisne mortK^gee to redeem the pnor mortgage is only 
anallary to his right to work out his remedy against the mortgaged estate 
He IS onh permitted to redeem for the purpose of working out his own 
<ecunt\ The right of a puisne mortgagee to redeem the pnor mortgage 
in a case where he has not been joined in a suit on the first mortgage is a 
right to redeem the first mortgage twth the view of enforcing his own 
mortgage it is onlj a means of securing the object of enforang his own 
mortgage b> sale The proper Article applicable to the case is Article 13a 
and not 148 — Lakskmaxan v Stlta Mulhu 47 L J 602 A J R 1925 
Mad 76 84 Ind Cas 301 Ktlmadhah v JoygopaJ AIR 1926 Cal 560, 

91 Ind Cas 719 . ^idAirani v 5ar£eirur, 14 C W N 439 Appayav Ven- 

katramayya 20 L W 620 AIR 1925 Mad 150 82 Ind Cas 864 But 

the Patna and Allahabad High Courts dissent from this view and hold 

that the second mortgagee's nght of redemption cannot be considered as 
a right to enforce payment of money charged upon immoveable property, 
because the second mortgagee in a suit for redemption does not seek 
to recover the money due to him upon his second mortgage His suit 
falls under Article 148 and not under Art 132 — Ramjhart v Kashtnath, 
5 Pat 513 AIR 1926 Pat 337, 94 Ind Cas 284 Prtya Lai v Dohra 
Champa Ram, 45 AU 268, A. I R 1923 All 271 

S$4 When money becomes due — \Vhere a mortgage-de’ed fixes no 
no time for paj-ment, time runs from the date of the bond if there has 
been any payment of money to the mortgagee, time runs from the date 
of the last payment (sec 20 ) — Ntleemal v A'amini Kumar 20 Cal 
269 (172) 

In case of a mortgage bond executed to secure a loan payable on demand, 
the words "on demand ' should be construed as merely technical words 
meaning "forthwith ' or "immediately’ no actual demand is necessary 
in order to cstabhsli'a starting point for limitation under Article 132, and 
time runs from the date of the bond— Prrionna v Mulhwxra zi Jfad 
139 (140) j Barkalunntssa v Madkub Ah 42 All 70 (73) , Penimal v Ala- 
gmswamt, 20 Mad 243 (248) 

^Vhere a second mortgagee discharges a decree obtained by the first 
mortgagee, he does not become an assignee of the decree and is not entitled 
to execute the decree , but be acquires a charge on the mortgaged property ; 
and in a suit by Wm to enforce the charge, time runs from the dale on whtch 
he made the payment in satisfaction of the decree — 5AiA Lai v Munnt Lai, 
44 AU 67 (70) But the Patna High Court dissents from this view and 
holds that a puisne mortgagee paying off the decree obtained by the pnor 
mortgagee becomes entitled only to the ‘security held by the poor mort- 
gagee , and the period of limitation for his suit to enforce the prior mort- 
gage IS to be counted from the due date of that mortgage He does not 
acquire any fresh charge on the property from the date of his paj-ment i 
consequently time does not run from the date on wluch he paid off 
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decree on the pnor mortgage — Sibananda v Jagmohan i Pat 780 3 P L 
T 533 G8 Ind Cas 707 AIR 1922 Pat 499 (dissenting from Shtb Lai 
V Munnt Lai 44 All 67) Tlift Nagpur J C Court takes the same view 
as the Allahabad High Court vjx that the penod of limitation runs from 
the date when the puisne mortgagee made the pa5mient and became entitled 
(under sec 74 Transfer of Property Act) to the nghts created by the decree 
on the prior mortgage — Suryabkan v Renuha 8 N L J 232 (F B ) 9'’ 
Ind Cas 118 AIR 1926 Nag 84 ovetrulmg Nathuram v Sheolal 13 
N L R 217 42 Ind Cas 796 (where it was held that the penod of Iimita 
tion ran from the due date of the prior mortgage) 

Where the surety of a mortgagor pays up the mortgage money he cannot 
be in a better position than the ongmal mortgagee And so in a suit brought 
by the surety to recover the money from the mortgagor time runs from the 
same date as it would have run had he been the ongmal mortgagee » r 
from the due date of the mortgage bond and not from the date when the 
surety paid off the mortgage — Barkatunnissa v Mahbuh Alt 42 All 

70 (74} 

Where a co mortgagor redeems the mortgage his position is that of 
an assignee of the ongmal secunty and the penod of limitation for Jus 
suit to enforce his charge against the other co mortgagors is the same 
within which the ongmal mortgagee could have brought his suit on lus 
mortgage that is the penod runs from the due date of the ongmal mort 
gage — Rajkumart v Mukunda 25 C W N 283 37 Ind Cas 868 But the 
Oudh Court dissents from this ruling and is of opinion that limitat on runs 
not from the due date of the mortgage which is paid off but from the date 
of payment by the co mortgagor- — Qamar Jahan v Munney bfina it 0 
L J 313 2 O W N 4T3 AIR 1925 Oudh 613 

554A Instalment mortgage bend — In the case of an Instalment mort 
gage bond the pnnaple of Article 75 should be appi ed in determining the 
starting point of limitation Thus where by a mortgage bond executed 
by the defendants the mortgage money was made payable by four instal 
ments and in case of default in payment of any instalment the pla ntiff 
might at his option sue cither for the amount due on that instalment or for 
the whole amount due on the bond it was held that the i^ole amount 
became due when default was first made in the payment of an instalment 
and that limitation ran from the date of the- first default and not from the 
expiration of the term of the mortgage bond — S«/a& Chand v Hydtr 34 
Cal 281 {285) 

%Vbere a hypothecation bond provided for the repa3rment of the pnn 
cipal sum on a certain date with interest in the meantime payable monthly 
and further provided that on default in paj-ment of interest the pnnapal 
and interest should become payable on demand it was held that the penod 
of limitation presenbed by this Article began to run from the date of the 
first default in the paj-ment of interest and it was further held that no 
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actual demand w as necessary to create tl»c plaintiff s cause of action as the 
words "on demand" are mcrclj technical words equJ\ alert to ‘immediately’ 
ot ‘forthwith* — Peruinal^ Alaginsamt.xoMad 215(248) But if the bond 
prosaded that upon default of payment of interest annually, the principal 
would become due with interest at an enhanced rate from the date of the 
bond, whencier the creditor would make the demand it was held that the 
cause of action did not ansc upon the first default in the payment of 
interest, but the Lability of the defendant was made dependent on a 
preceding demand actually made by the plaintiff , til] such demand was 
made, the defendant could not have considered the action ft accruing 
against him , in such a case, the words “on demand” imported a 
condition, and were not merely technical worAs—Netlakamppa v. 
Kumarataytit, 32 Mad 20 (22). . 

Vr’here a mortgage-bond provided a period for repayment of the pyd- 
pal, and also proviifcd that interest was to be paid annually, and if 
the borrower made default in the payment of any instalment of fntciest. 
the creditor would have power to recover the whole amount due, htid that 
liflutahoa begaa to na Irani the period of the £rst default m the payment 
b! interest, that being the date on which according to ttic terms of the bond 
the whole money became due — Nath* v r«rst, 43 All 671 (672) , ip A L, 
J 71*. O3 Ind. Cas 886, ColUefor of Jaitnpur v Ja>nna Prasad, 44 All 
360 (363), 30 A L J 104, 6d Ind Cas 171 Pamdas v Md Said Khan, 
30 A L J 346, 67 Ind Cas 160 

A mortgage bond dated 8th December 1895 provided a period of three 
yeare'for the repayment of the pnncipat; the mortgage-debt wis to carry 
interest at Rs 30 half yearly, which must be paid half -j eat Jy, and the bond 
furtber provided that if two penods of six months elapsed without interest 
being paid, the mortgagee was to have the option of maintaimng the penod 
of mortgage and stung only for the interest due. or of cutting short the 
mortgage penod and suing for the whole debt, principal and interest. 
No interest was ever paid Held that the cause of action for a suit for 
recovery of the whole debt arose on 8th December 1896 (1 e upon two 
defaults in the payment of the six monthly interest) and not upon the 
lapse of three years mentioned m the bond — Sham Stnidar v Abdul Ahad, 
71 P R. 1915 

A mortgage provided that interest was to be paid every six months 
and that any interest remaining tinpaid would at the close of the year be 
treated as pnnapal and would thereafter cadfy interest at the bond rate. 
It further provided that in the event of non payment of interest for two 
consecutive half-years, the mortgagee would have the power to benefit 
himself by charging the compound interest'aforesaid, or to reahse at once 
the whole of the principal and interest without waiting for the term of the 
bond to expire, or to sue for the interest alone Held that the mortgagee 
was given three options, and if he did not choose to exercise his option of 
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suing for the whole amount due on the occurrence of a default but chose 
instead the option of letting the interest go at compound rate it could 
pot be said that time began to run a^nst him from the date of the default 
• — Gtrdharx v Gobxnd Ram tg A I- J 456 63 tnd Cas 25 But this case 
has been dissented from in the case cited below 

In a mortgage bond it was stipulated that the principal was to be paid 
within 1 2 year® and interest was to be paid atmuallj It was further s*ipii 
latcd that m default of payment of interest m an> year, the creditor 
would have the option to add the interest to the principal and to wait Jill 
the expiry of the^stipulated period or to recover the pnndpal and intcre®t 
at once Vothing was paid at all ty the mortgagor In a suit for sale on 
the mortgage it was held that time ran as soon as the first default was made 
rrom the terms of the mortgage-deed ft is obvious that as soon as the 
fir«t default was made a nght accrued to the mortgage- to sue for the whole 
sum with interest On default having been made the money rertainlj 
did become due at once . the mere circumstance that the creditor hart the 
o^ftOK of not calling in the money cannot wifw out the fact that the money 
m fact became due — Shtb Rayal v Xfeberban 45 All 37 (F B ) 20 ^ ^ J 
8 jo 60 Ind Cas gSi A 1 B 1523 AH i (dissenting from Biri/mri v Cfohmi 
10 A L J 456) , Shforam \ Dahl Suig) 48 All 302 -4 A L J 995 A T 
R lO-fi All 493 94 Ind Cas 849 

K mortgage-deert of 1890 provided pajmsent of principal b) instalments 
ift t'li years and of interest mouthl) and furthi'r provide! that in case 
of default in pannent of nny one of the instalments of pnnctpal or interest 
the whole of the mortgage money would become due and be payable on 
demand ///•/ 1 that money under the bond hcrame dn* within the memmg 
of this Article when tV first ifefsHlt was ni?>de in ifigo and not sfttr the 
expiry of ten years from the date of tl e bond and consenuenlK a suit 
brought in iQia was bnrrcl Tlic Icxrncd Chief Justice remarled 'it 
seems to me that the money is due when it can be legally demanded and 
it is admitted in the present case thnt the monei sneured by this mortgage 
could hive been legally demanded md recovered after the first default 
and had a suit been then brought for its recovery by sale of the mortgaged 
propertv the defendants couU not base pleaded that such a suit was 
prpmaturc — Dm s lal 37 All 400 (40^) F B 

In 1 mortgage bond it was <tipa{afe<t that the mortgagor would repay 
the loan in 12 years that he wonll fny annuilU Its 500 on account of pnn 
cipal nncl interest that if he were unnhleAo pay the interest my year the 
interest might I< treated ns pnnapal and thn* if there was any default 
in payment of the sum of Rs 500 per annum the mortgagee was to ^ive 
power without waiting for the expiry of the stipulated period to set sside 
all the otherstipulatioas embodied in the bond and to bnngasuit to realise 
the entire principal together with interest No annual Interest was paid 
Held that time began to run from the first default in the payment of the 
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annual sum o£ Rupees 500 and not on the cTpiry of ♦he tenn of the mort- 
gage bond— PancAaiM v 4 rtsar Hu aiH 43 All 596 (399} 19 A L J so' 
63 Ind Cas 441 Under a mortgage executed m igo-* the pnnapal sum 
borrowed was Rs i'’oo and the sum was made payable in annual instal 
mentsofRs 100 On default of payment of any one instalment thenhole 
of the balance was to be paid at once In 1903 and 1904 the mortgagor 
paid only Rs 44 In 1903 the mortgagee filed a suit to recover the iunonnt 
of the first two instalments and obtained a decree In 1917 the mortgagee 
filed a suit for recovery of the remaimng to instalments Held that the siut 
was barred not only by O II, r a of the C P Code but also by the law of 
limitation, because the right of action to sne for the whole amount arose 
from the date of the first default (1903)— Striniins v Chanbasapagoada 
25 Bom L R 203 72 Ind Cas 290 AIR 1923 Bom 201 

So also the pnnciple of waiver indicated in Article 75 may be applied 
m determinmg the time when the money sued (or becomes due within the 
meaning of Article 132 Thus a mortgage bond provided for payment 
of the debt in i-* instalments the first falling due m Fous 1308 B S and 
others in the month of Poas of each of the next 11 years ending with 1319 
It was further provided that upon default in the payment of any one 
instalment the creditor would be entitled to recover the entire amount 
due without waiting (or the future instalments faJbng due The plaintiS 
alleged that the first instalment was duly paid and the instalments for 1309 
to 1311 were paid and accepted although the payments were mode out of 
time and the soit was brought in 13^6 B S for the subsequent instalments 
Held that the suit was not barred because the payment and acceptanee 
of the overdue instalments constituted a waiver applying th> pnnaple of 
Arti-'le 73 and that the plainbS was entitled to mcover the subsequent 
instalments The penalty having been waived the parties were remitted 
to the same position as they would have been if no defa ilt had occurred 
Surendra Nath v Rishee Case Law 27 C W N 893 79 Ind Cas 291 
AIR 19*3 Cal t39 

But the Sfadias High Court 1$ of opinion that in an instalment mort 
gage bond the cause of action accrues on the expiry of the penod fixed 
in the mortgage bond for the repayment of the pnnapal and not when the 
fiist default IS made that Article 132 should be construed in its plain and 
natural sense and the words of Article 75 should not be imported into 
Article 132 for the purpose of determuung the starting point of limitation 
and tba^ Vue -mortgagee wnrAbwiraid to ta?«* advardage oi Vne default clause 
but is at hberty to ignore it as it merely gives an option to recover the whole 
amount upon default — Narna v rtmmaRt 39 Mad 9S1 (986) Muthtah 
ChetUar -v Venialasubbarayulu 49 Mad 403 AIR 1926 Mad 160 49 
M L J 394 90 Ind Cas 1033 This view has aLo been taken by the 
Patna High Court in Ramsekhar v Mathura 4 Pat 820 90 Ind Cas •>49 
AIR ig’S Pat 557 (following 39 Mad 981) See this caseateH 

I 33 / 
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suing for the whole amount due on the occurrence of a default but chose 
instead the option of letting the interest go at compound rate it could 
not be said that time began to run a^nst him from the date of the default 
— Girdhan v Gohittd Ham ig A L J 456 63 Ind Cas 25 But this case 
has been dissented from in the case cited below 

In a mortgage bond it was stipulated that *^he principal was to be paid 
within I >ear« and interest was to be paid annuallj It was further shpu 
lated that in default of payment of interest in an> >ear the creditor 
would have the option to add the interest to the principal and to wait J !l 
the ecpirj of the stipulated period or to recover the pnncipal and interc«t 
at once Nothing was paid at all by the mortgagor In a suit for sale on 
the mortgage it was held that tunc ran as soon as the first default was made 
From the terms of the mortgage-deed it is obvious that as soon as the 
fir«t default was made a nght accrue to the mortgage'' to sue for the w^'cle 
sum wnth interest On default having been made the money ccrtamlj 
did become due at once the mere circumstance that the creditor had *he 
epltott of not calling in the money cannot wipe out the fact that the money 
in fact became due— 5 Aifi Dayal v Meherban 45 All 27 fT B ) 20 A I J 
8ig fig Ind Cas gfii A I R jg'3All r (dissenting from flirdAari v CeJtP^ 
ijA I. J 4 j6) Sh*otan\ Baht St»g> 48 All 30-* 24 A L J ■'03 A T 
R igifi AU 403 0} Ind Cas 8(g 

A mortgage deed of iSgo provided payment of pnncipal bj inst8lmi*nts 
m t"n years and of interest monthly and further provided that jn case 
of default in paymient of my one of the instalments of pnncipal or interest 
the whole of the mortgage money would become due and be payable on 
demand fffl I that money under the bond became du* within the meaning 
of this \rticle when th« first default was n ..de in 1800 and not after the 
expiry of ten years from the date of the bond md conseguenth a suit 
brought in loi- was barrel The l''nrncd Chief Justice rcmarlel i* 
seems to me that the money ,s due when it can be legally demanded nnd 
it is admitted m the present case that the mon'^v secured by this mortgage 
could have been legally demanded and recovered after the first default 
and hn 1 a suit been then brought for its •ecovery by sale of the mortgaged 
propertv the defendmls could not have pleaded that such a si it was 
premature — Gaya Diit \ J unman lot 37 All 400 (40S) F D 

In T, mortgage bond it was stipulate! that the mortgagor would repay 
the loan m 12 years that he would pay annuallv Rs 400 on account of prm 
apal and interest tl at if he were unable^ pay the jotcrest any year the 
interest might treated as pnncipal and tha* if there was any default 
in payment of the sum of Rs 500 per annum the mortgagee was to iiave 
pow cr wathout waiting for 11 e expiry of the stipulated penod to set aside 
all the other stipulations embodied in the bond and to bring a suit to realise 
the entire prmapal together with interest No annual interest was paid 
Held tl at time began to run fnpni the first default in the payment of the 
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annual sum of Rupees 500 and not on the etpiry of ^he tenn of the mort- 
gage bond — PuHvArtHi V A^nsar Hit am 43 All jOS (39-}) 19 A L J SO"* 
63 Ind Cas 441 Under a mortgage eveuted in 1902 the principal sum 
born)\ved was Rs i^oo and the sum was made payable in annual Instal 
mentsofRs 100 On default of payment of any one instalment the whole 
of the balance was to be paid at once In 1903 and 1904 the mortgagor 
paid only Rs 44 In 1903 the mortgagee filed a suit to recover the amount 
of the first two instalments and obtamed adecrec In 1917 the mortgagee 
filed a suit for recovery of the remaining 10 instalments Held that the suit 
was barred not only by O II, r 2 of the C P Code but also by the law of 
Lmitation, because the right of acboo to sue for the whole amount arose 
from the date of the first default (1903) — ^^mhuos v Chanbns/ipagoifda 
23 Bom L R. 203 72 Ind Cas 290 A R 1923 Bora 201 

So also the principle of waiver indicated in Article 75 niay be appl od 
in determining the time when the money sued for becomes due within the 
meaning of Arbcle 132 Thus a mortgage bond provided for payment 
of the debt in i2 instalments the first falbng due in Pous 1308 B S and ■ 
others in the month of Pous of each of the next ii years ending with 1319 
It w« further provided that upon default m the payment of any one, 
instalmcut the creditor would be entitled to recover the entire amount 
due without waiting for the future instalments falling due The plaintifi 
alleged that the first instalment was duly paid and the instalments for 1309 
to t3tt wero paid and accepted although the payments were mvle out of 
time and tho suit was brought in 1326 B S for the subsequent instalments 
Helt that the suit was not barred because the payment and acceptance 
of the overdue instalments constituted a waiver applying th» principle of 
Article 75 and that the plainhS was entitled to ecover the subsequent 
instalments The penalty having been waived the parties were remitted 
to the same position as they would have been if no defa Ut had occurred 
— Siirendra Nalh v RnJies Case Lav 27 C W N 893 79 Ind Cas 291 
AIR 1923 Cal *39 

Put the Sladras High Court is of opimon that in an instalment mort 
gage bond the cause of action accrues on the exp ry of the penod fixed 
m the mortgage bond for the repayment of the pnndpal and not when the 
first default is made that Article 132 should be construed in its plain and 
natural sense and the words of Article 75 should not be imported into 
Article 132 for the purpose of detenmnmg the starting point of limitation 
and that the mortgagee is not bound to take advantage of the default clause 
but IS at liberty to ignore it as it merely gives an option to recover the whole 
amount upon default — Nama v Amirtani 39 Mad 981 (986) Mulhiah 
ChtUiar v Venhalasubtarayiilu 49 Mad 403 AIR 1926 Mad 160 49 
M L J 394 90 Ind Cas 1033 This view has aLo been taken by the 
Patna High Court in Ramsebhar v 4 Pat 820 go Ind Cas 249 

AIR 1925 Pat 557 (following 39 Mad 981) See this case ated at p 

I 32 
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418 an(t under Article 116 It should be noted that the view talcen by 
the Allahabad High Court in 37 AU 400 and 45 AH 27 cited above (vir 
that the penod of limitation runs from the date of the first default in the 
payment of an instalment in spite of the option given to the mortgagee to 
wait till the expiry of the tena of the mortgage) seems to have been dia 
approved of by the Pnvy Coanal in the re«nt case 0/ Panehant v Ansar 
Hussain 48 All 457 (P C) 24 A 1. J 736 AIR 1926? C 83 though 
no decided opinion has been passed by them 

555 Suit against person bolding adeerseJy to the mortgagor — A suit 
for sale upon a mortgage brought against the mortgagor and a person 
claiming a right adversely to the mortga^r by twelve years possession 
(the adverse possession commcocuig at the mortgage) is governed by this 
Article Such a suit is not a suit for possession under Article *44 because 
the plaintiff cannot bring a amt for possession without bnnging a suit under 
Art 13* The amt IS in time \f brought within la years from the date when 

the money becomes due The penod of limitation does not run from the tune 
when possession was taken by the adverse possessor because *he adverse 
possession of the third party obtained after the taortgage doe# 
the mortgagee s right V Haratn All 5^? 57* 
tmgmstung Karan Stngh v 8 a\ar Ah 5 AM t (P C) 

55d Mslikana — AfahAnHa is an annua! recurring charge on immove 
able property and must be sued for wilhm ti years -from the time wlien fb* 
money sued far fails due^-Afurmusi V Htrdaynaram 5 Cal 921 Jegannal^ 
V, Kharach 10 C W N rji 

In order to bring the suit within this Arbcle the plaintiff coraing tfdu 
Court to claim a maUhana allowance roust claim it as a charge upon ® 
immoveable property concerned — Nathu v Chansham 41 AM *59 ’ 

he claims it as a charge upon the property the suit is governed by th s 
Article notwitbstaodiRg that the Court refuses to pass a decree agams 
the ftoptriy — ^Aaiia v Phuiio 35 AU *85 

If however the plaintiffs do not seek to enforce it as a charge ^ 
land for which It is payable the snit is governed by Art iry m a* 
as in such a case the claim must bo regarded as one arising out of a quasi 
contract created by law — Kallar v Gunga 33 Cal 998 

A suit for an afiowaoce for the maiateoaacu of the yaitagpr member 
of a family charged upon the inh“ntaiiee to which the eldest male raesabef 
alone succeeds is within this Artide— dAwd Hossetn v Kihaiaddsn 9 
945 

557 Huqq —This Article applies to suits which are brought by * 
hakdar against the person onginalljrliabfe for payment of the 
not to suits by one sharer in a vatan against another sharer or alleged shat** 
who has improperly received the pIsintiS s share of the hak such a suit 
falls under Art 62 — Harmukhgaurx v Itansukk 7 Bom 171 (*95) 
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A nght to receive a nankar allowance out ol the proRts of a particular 
village IS a kind of huqq — Deputy Commissioner v Jagjtaian 19 O C 49 

133 — ^To recover move- Twelve The date of the pu chasei 
able property conveyed years 
or bequeathed m trust, 
deposited or pawned, 
and afteiwarda bought 
from the trustee, depo- 
sitary or pawnee for a 
valuable considera- 
tion 

558 This is an abridgment in favour of the purchaser for valuable 
consideration of the period provided in Artid- I45 In cases of deposit and 
pledge and an enactment of a speaal penod of 13 years in the case of 
a purchaser from a trustee when tinder section 10 there would be no lim! 
tation at all in a suit against the trustee bimself— CaxiiesMt Koniiafi v 
Gothipaii Pedda 33 Mad 56 (at p 5S ) 

Unlike Article 134 the words bought from and ‘purchase la Article 

133 have not been changed in the Act of 1908 Hence the word purchase 

would not include a mortgage— B ohA V Fasalbhoy 24 Bom L 

R 313 AIR 1903 Bom [35 

134 — ^To recover posses- Twelve The date of tne transfer 
Sion of iramoveablv years 

property conveyed or 
bequeathed m trust or 
mortgaged and after- 
wards transferred by 
the trustee or mort 
gagee for a valuable 
consideration . 

Change — ^The words * purchased from in the old Act of 1877 have 
been changed into the words translened by m column i and the word 
• purchase has been changed into the word ' transfer m column 3 

559 Object of this article — The uaderlyrng idea of this Article is 
that the creator of the trust or the ongin^ mortgagor put the trustee or 
mortgagee in a position to deal with the property wrongly as well as nghtly 
and that after a limited tune neither the eestui que trust nor the mortgagor 
shall be permitted to question those dealings The creator of a trust or the 
mortgagor should therefore be careful to whom he entrusts or mortgages 



500 


THE rUDUK XnilTATIOV ACT 


(Art i34i 


hjs property Th'* uhhty of sn^ an Article lies in this that it relieves the 
Coirts of the necessity of deciding disputed questions of fact relating to 
transactions long past and prevents the hard siveanng and chicane to which 
such disputes are apt to gi\e nse With every year that passes the chance 
that the Courts may be lei mto a wrong conclusion on a question of fact 
increases — Narain Das v Haji Abdvr Rahirn 47 Csl 866 (881) 

Anicl 134 and Sec xo — In so lar as this Article refers to trustees it 
must be read along with seebon xo which also relates to trustees and per 
oiits a eestus qut it tsi to follow trust property m the ha nds of trustees or 
their assign*es (c'toepting as'^ignecs for valuable considprabon) This 
exception has obv ous reference to the same class of considerahons as are 
given eSect to in Article 134 in respect of suits for possession — Ttam Chan 
dra V Sheikh Mohidin J3 Bora 6X4 (618) With regard to trustees the 

operation of this Article IS oontrolJod by sec 10 — ^^ftStramv SSyani 

36 Cal 1003 ioi 4 (P C) Article X 34 IS controlled by seebon 10 and refers 

oqly to cases of sptnfic trusts Vtdya I arutht s case cited below 
Section 10 does not apply where the transfer by the trustee is for valua 
blfl consideration to such a case Article 134 applies— fZawacSaO'* 
fiasocAarya ao Bom L R 441 46 Ind Cas tp 

S iW against ta be brought — The suits conteraphted by this Arti 
ds ate suits against the trans/ere* or his tepcesentotvves — Seeti A»M v 
Kunht Pnhunttna 40 Mad 1040 (jo6i) T B A suit for reiempt on of s 
usufructuary mortgage froni the mortgagee is not a suit govenjed b\ this 
Article but by Article 148 It cannot have been the intention of tl« 
legislature that the mortgagee should be able to shorten the penod ‘’f 
hniitation hy the mere process of matung a transfer of his lights m 
favour of some th rd person Article X34 can be applicable only when 
the suit u being brought against the transferee of the mortgagee — Chetly 
Firm v Md hasm 3 Rang 367 AIR 1925 Rang 377 

560 Conveyed or bequeathed m trust — It was formerlj held by the 
Indian Courts that a property conveyed to a mohiixl lor the benefit cf the 
twtU could be said to be conveyed in trust within the meaning of this 
Article — Brivosiftoinani V fafftaiixai 57M L. J ^31 52 Ind Cos 
If a property was a valid debultor absolutely dedicated to one or more 
ThaHws atli'i'i irttSoxi the Aiacnpboo nl ^oporty wmstj^td w 
vn trust and the sbebait was a trustee vntlua the meaning of Art 134 — 
Jtamkanoi v Sri Sri Han VarayoM 2C L J 546 But in the recent 
case of Viiya Varulhi v Dedusamt 44 Mad 631 S43 fP C) 4 * ^ ^ 

346 26 C W N 537 20 A L J 407 *4 Bora L R 6 9 65 If*d Cas sbt 
air 1922 P C. 123 the Jodiaal Committee have laid daii'h that the 
mere fact that a property is gifted to idols and images consccrctcd m 
temples, or to religtoos insUtntiosis unota ground for holding that the 
property is convej-cd m trust that a trust in the sense in which Ihnt 
expression is used in English law u pnknown in the Hmda sjslem 
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and stmple that the shebait or the mohant of the Idol or religious 
institution to which the property is dedicated bolds the property only 
as a custodian or manager the property cannot be said to he vested in 
him or conieyed in trust to him sinulariy under the Mahomedan law, 
the moment a wahf is created the property vests in God Almighty the 
tfuhpjf/ior 5 a/;iii 2 nnasAin IS merely a manager Neither the shebatf nor 
the tnultvalh is a trustee as understool in the Fnghsh system unless 
a spea&c property is conveyed to him for a spec fic and definite purpose 
and the legal oivnership of the property is transferred to him 'Section 
10 controls ArticI* 134 and gives the clue to the meanmg and appli 
catnUty of that Article It clearly shows that the Article refers only to 
cases of spec fic trust 

also in an earUer FoO Bench case of the Madras High Court it was 
similariy laid down that if any speafic property was speaficallv entrusted 
to the h*ad of a mutt for speafic purposes he might be regarded as a 
trustee with regard to that property but that la the absence of any such 
evidence the head of th“ mutt was not a trustee in respect of any part 
of the endowment — Ka\lasam v Nalaretja 33 Mad 265 (P B ) 

\ isfya Varulki s case has been followed in Dtwan Stngh v Shamias 65 
Ind Cas y-** A I R 1922 Lah 271 Rama Redii v Ranga 49 Mad 343, 
Abdtr R«Ai I V Uarayan Das 50 Cal 329 {336) PC 28 C W N 12! 
71 Ind Cas 646 AIR 1923 P C 44 Ranga v Latchuma 48 M L J 
Xt4 and Mahani Ramrup v Lalchand x Pat 475 (478} It should be 
noted that m the Pnvy Counat cas of Ra 1 Parkash v A nand Das 43 Cal 
707 (P C ) at p 732 the Judicial Committee had remarked that a mohant 
was not only a religious preceptor but a trustee in respect of tbe mulA 
But in Vtdya Varuih* s case (ated above) it was explained that the term 
trustee was used in 43 Cal 707 in a general sense by way of a compen 
dious esc) ression to convey a general conception of the dut es and obhga 
t ons of the supenor of a m ttk and not in any specific sense such as 
that In which it is used in Article 134 

561 Transferred — Art 134 of the old Act applied only to pur 
chases it did not apply to a mortgage or lease Se Abhiran Goswamt 
v Shya la Charan 36 Cal 1003 1015 (PC) Ishu/ar Shya t Chand v Ram 
Kanax 38 Cal 526 (P C) Norsyo v VenJt^ara Hayia 23 M L J 260 16 
Ind Cas 53 where Article 134 of the Act of 1877 was held to be inappli 
cable to cases of grant of permanent lease StiU in many cases the Article 
was extended to transfers by way of mortgage or lease See Ma.u}i v 
Fakirchand 22 Bom 225 Nslmouey v Jagabandku 23 Cal 536 Yesu 

V Balhrishna 15 Bam 583 Behars v tf 1 nai 20 All 482 (F B ) 
// «a ni V Husam 29 AH 472 (478) Ramkanat v Sri Sn Hart Narayan 
2 C L J 546 Narayan v Sri Ra nacha idra '•7 Bom 373 ManavtAraman 

V Ammu 24 Mad 471 (F B) 

But DOW the Legislature have used the word 'transfer in order to make 
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this A^^lcle applicible to &U for valuable consideraUoQ— -sale, 

mortgage and lease See Ararat* Das v Hajt Abdur RaMm 47 Ca! 866 
(880) Vtdyoi Varalhi v Balusamt 44 Mad E31 {P C} at p 845 Ssgss 
Umarp V Nathabhat 36 Bom 146(150} 12 Ind Ca9 737 CheUyPirmv 
Md. Kaim 3 Rang 303 

The siuts referred to in this Article being suits for possession, the trans 
fer contemplate i b> this Vrlicle is a transfer wUh possession or followed 
by pv>55 5S»on as a nfceasarj loodent or ingrcdieflt of it This Article 
does not apply to a transter from the trustee of mortgagee unless the trans 
teree had possessiuu under the transfer— Husotm v K«sst« 19 All 471 
{4S5) VaouAii/v iWiMe/ 47 All 803 Chant Chandra V NahashChoniira 
jO Cal 4J (6i) WafM t Da v Htj* ibdur Rahtm 47 Cal 866 (8S0) DaSlo 
gin V DitlaSraya 27 Bom 363 (369) Ramthandra v Shstkh Mohtiesn 
23 Bom 614 ao^*n v hajt i-j Bom 500 Chilly Firm v Afd Kastm 
3 Rant, 367 Kuf» v Kunhs Patkumma 40 Mad 1040 J054 (P B) 
Ruh F>ari v Bitdh Set 43 All 164 {167) rS A L J 995 It sboiJd be 
noted that under the English law (3 & 4 Vint C 47, sec 35 which corres 
ponds to 134) possession by the purchaser for valuable eonsidera 

tjon for the statutory penoU of the property conveyed la breath of trust 
u nenetsary to validate the trust against the cettut que trust isee Lewia oa 
Trusts 5th Edn p 633 Article 134 applies oaly to eases where there has 
been a transfer of iwsac^sion and the transferee can claim the benefit of the 
law of limitation only wlien be has enjoyed ta years possession*”!?®* 
Chandra V MjAidesn 13 Bom 614 and the other cases oted supra 

t\ here posscbsioo la tdlien under the transfer, bat at some tmie afitr the 
date of the tranafer this article may apply but time begins to run from 
the date when the poaaession la taken, and not from the date of the 
transfer — Seen }{utn v hanht Pathumnta 40 Mad 1040 (1054 1060} F B 
(per AbduT iSahim and Seshagia Aiyar }} ) Snnivasa Ayyangar J was 
of opinion that in such a case Article 134 would sot apply a* 

Wallis C J and Contts Tiottei J held (at p 1051) that this Article 
applied whether possession was or was not taken at the time of transfer, 
and that if possession passed subsequent to the transfer, the brae began 
to run from the date of the transfer and not from the data of possession 
The Calcutta High Court bolds that if possession is given subsequent 
to the date of transfer tune tuns from the date oi the transtet * ■ 
the date of registration of the deed of transfer) and not from the date 
when the tcaasteree subsequeatty takes possession — NarainDasv !!<*/' 
Abdtr Rjhim 47 Cal 866 882 (following the opinion of the laiiwrity 
in 40 Mad C040 F B) 

The Rangoon High Court holds that this Article cannot apply 
possession was not given at the tune of the transfer but passed subsequently 
to the ttaasicr — CheUy F*rm v Md Kastm, 3 Rang 367, A I It. 19*3 
Rang 377 
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If the mortga^ property' is sold by the mortgagee hot is repurchased 
by him from the person to whom he had sold it, the mortgagor can redeem 
the property from him within the penod prescribed by Article 148 , Article 
234 cannot apply, because he is to be treated as a mortgagee and not as an 
innocent transferee with out nobce — Kaitt Devba v Rupchand, 44 Bom 
S48 (851), 22 Bom L R 93 * S8 Ind Cas 39 

Since the transt cr contemplated by this Article is a transfer with pos- 
session, it presupposes that the transferor mortgagee must have been m 
po»ession of the mortgaged property at the time he made the transfer. 
But the possession which the transferor has at the brae of the transfer need 
not necessarily be acquired under the mor'gage ongraally made in his favour 
Even if the mortgage was a simple mortgage and if the mortgagee subse 
quently gets possession of the mortgaged property otherwise, as for exam- 
ple by a purchase in execution of a simple money decree obtained by another 
creditor, the Arbcle will still apply if it is established that at the time the 
transfer was made the mortgagee was m possession, no matter under what 
btle— *Va««»*af V 54 »B«rr, 47 All 803 23 A L J 691, A 1 R 1923 All 
707 (per landsay J ) But ICanhaiya Lai J is of opinion that the transferor- 
mortgagee must have obtained possession (from the mortgagor) under the 
mortgage, and that if the mortgagee acqaired possession in some other capa- 
aty, the transfer of possession would be deemed to have been made in that 
capacity to which it was acquired, and sdeh acquisibon could not be attri- 
buted to the mortgage where the mortgage itself was a simple mortgage 
or a mortgage not enbthng the mortgagee to possession by virtue of its 
incidents or terms 

Ereeulion sale — Execubon sale is not transfer by the trustee him- 
self' . therefore this Arbcle does not apply to a suit against a person who 
purchased the property at a sale m execution of a decree against the trustee 
or mortgagee— Parni Ram v Lolinan 7 Ihd Cas 570 (All ) Charu Chandra 

V Nahush Chandra fo Cal 49 (63) 36 C L J 35 Kal\das v Katthaya, 
II Cal 121 (P C] , Chintamom V Sarvpse 15 Cal 703 706 (so assumed) ; 
Subbaya Pandaram v. Mahammad Mustapha 32 M L J 83 , Kannuswamx 

V Mulhusami 2927^1 W. N ^.RamPiaryv BudA Sam, 43 All 164(168) 

Pandu V Vtihu, 29 Bom 140 (144) . S<^hag Chand v Bhatchand, 6 Bom 
193 (206) 5 Mahomed Mohstn v Mahomed Abtd, 22 O C 72, 32 Ind Cas. 
259 , Sheonalh v MaMpal, 2 A 1 / J 234 Where in execution ol a money- 
decree, the immoveable property of the judgment-debtor, m which his real 
interest is that of a mortgagee. Is attached and sold, the auction purchaser 
cannot be regarded as a purchaser mthm the meaning of this Article, even 
though the property was sold as the property of the judgment-debtor with- 
out any hmitation of hiS interest thecem — Ahmed v Raman, 25 Mad 99 
F B (overruling Muthu v Kambattnga 12 Mad 316. at p 318, where 
this Arbcle was held to applf equally to an auebon sale as well as tg a 
pnvate sale) '' 
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But in the recent Pnvy Connol case of Suibatya Fandaram v Muha- 
mmad ilustapha, 46 Mad 751 (757), the Jodiaal Coramittee were of opimen 
that this Article might apply to a case where the defendant was an 
auction purchaser at a sale in execuhon of a decree against the trustee : 
and their Lordships observed that “there is Uttle difference m principle 
between a transfer under an adverse execution, and a sale by the trustee 
himself 

562 ' Mor^agee — This Article most be strictly construed and can 

be made to apply only to cases in which there has been a trarisfer by a 
person who is actually the 'mortgagee* of the property in smt ; and it is 
incumbent on the transferee to show that the person who sold the property 
to him was the mortgagee of the property. A person who purchases a pro- 
perty in execution of a mortgage-dectee does not become the 'mortgagee' 
of the property Further, in order to make this Article applicable, there 
must be a subsisting mortgage at the date of the transfer — ChkoH Begam 
V. Ram Prasad, 10 O C 164 39 Ind Cas 582 (584). Therefore, where a 
pnof mortgagee by conditional sale, after having forcdlosed his tnortgige, 
transferred the nght, title and interest thus acquired to a third person, jt 
was held that the transfer was made not by a 'mortgagee' but by a person 
who had foreclosed the mortgage and had thus become the owfC of the 
property, and therefore this Article could not apply— i'/unna La/ v !!/«»«» 
Lttl, 36 All 3*7 (3*8) 

The purchaser of the mortgagee’s interest at an aoction sale is a mort 
gageo for the purposes of this Article—hfortnMSiimi v MuIhusanUi 19x7 
M. W M 5 38 Ind Cas 194. CA<m» 7 ?<i>«v Ktthna, 13 A L J 877.30 
Ind Cas 564. 

563, Nature of the interest transferred — The question to be dctermiBed 
under this Article is as to what the transferee intended to purchase and 
what the transferor intended to transfer The real rest would 
he (the transferee) ask for and obtain an absolute nght in the property 
and believe himself that he was having an absolute interest in it ? — JiluPiiya 
V Kanlhappa. 34 M L J 431, 45 Ind Cas 975 The question whether 
the transferee from a mortgagee took an absolute interest or only a mort- 
gage interest is a question of lafention—- /hid , iMhihtnana v. Sanhara, 31 
AT. I. J 451. A. 1. K. 1916 ilad 311, 

jn order to make this Article appbcable, the transferee should take 
a transfer of an absolute and not of a restneted title. If the transferee 
docs not profess or intend to take the transfer of an absolute interest or 
anything more than the qualided interest which the transferor is coiQpctent 
to alienate, there is no occasion /or this Article to apply— v. 
Sri Srt J/art Naratn. s C. L J. 546 This Article fs intended to protect 
a transferee wlio bad reasonable groniida lot bcbeving that ha transferor 
bad the power to convey and did conwy an absolute interest This 
Article applies where the tronsferve is a person who take* the transfer 
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under the representation made to him and in the belief that it is an 
absolntc title which he is taking — Utaa%nt v Husain, 29 All 471 j 
IJam Ptari v Dudh Sent, 43 All 164 (167) Taluqdart SeltUment Officer 

V .-lAiiji Abhram, 24 Bom L R 762 Manatthramait v 24 

JIad 471 {F B), it/uAu V Kambaltnga 12 Mad 316 (318) Keshav 

V Gpfurkhan 46 Bom Q03 (906) Pandu v 19 Bom 140 (144) | 

Radhanath v Ctsborne, 14 M I A 1 . Mahabir v Skeoraj g O C 373 ; 
Dalai V Ciur Prasad 12 O C 84 Bkagwan v Rhagwan g All 97 
{102) . Attm V MaAniui, 124 P R 1S83 The transfers contemplated 
b> this Article arc transfers for valnc in excess of the limited powers 
of the trustee or the mortgagee — Aar«i« Das v Hajt Abdtir Rahm, 
47 Cal 866 (880) Thus, where the defendant s vendor purported to 
transfer the lull owncrslup when in point of law he had only a mortgagee- 
nght to transfer, the case was governed by Article 134 — Rego v 
Bean, 21 Mad 151 , Mtrea yar Alt Peg v Dantsh Alt, 2 O L J 483, 
32 Ind Cas 314 

A purchaser for valuable consideration from a mortgagee hy condi* 
tfonal sale, who sold the propert> as though he were the ostensible owner 
of It, comes under this Article — Vtshnu v Dalait 12 Bom 352(358) Where 
the trustee of a muth property granted a permanent lease of the property, 
which he was not competent to do, held that the lessor intended to grant, 
and the lessee intended to acquire, an interest greater than the transferor 
was competent to alienate, and all the requirements of Arbcle 134 were 
complied with — Daluswamt v Venkalaswamy, 40 Mad, 745 (751) This 
Article protects a person who happening to purchase from a mortgagee had 
reasonable grounds for behaving and did believe that his vendor had the 
power to convey and vras conveying to him an absolute interest and not 
merely the interest of a mortgagee — Bhagtoan Sahat v Bkagwan Dtn, 9 
All 97 A mortgagee who took a mortgage from a i«rsQn who was merely a 
mortgagee of the lands but who mortgaged them as if he were the complete 
owner, is entitled to the benefit of this Article — Manavtkramaii v Ammu, 
24 Mad 47X (483) F. B Husatnt v Husain, 29 All 471 (479) , Bagas 
Umarjt v Nalhabhat, 36 Bom 146 

So also, where the purchaser at the hme of the purchase beheves that 
his transferor is an absolute owner of the property transferred, but finds 
later on that his transferor was only a mortgagee and not the owner of the 
property, he is none the less a transferee of an absolute interest, and is en 
titled to the benefit of this Article — Keshav Raghunath v Gofurkahn, 46 
Bom 903 (907}, 24 Bom L R 319 67 Ind Cas 308, AIR 1922 
Bom 234 

But this Article docs not apply where the mortgagee transfers bis inte- 
rest as such 1 c where the defendants (transferees) claim a transfer of the 
mortgagee interest and not of the entire property in the land — Savalc 
V Genu, 18 Bom 387 , Charu Chandra v tiahush Chandra, 50 Cal 49 
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th« ann nsl rent being the cooswierabon— J?amfsAu>a/ v Srt Srt Jm 
TA«%«r. 43 CaJ 34 {43). Ba^ussl«fm3f v tenkalaswamy 40 Mad 745 
{7<^) Zarer Ah v AuAeii ChanJ 99 P R 1919 Rant Kana\ v Sn Sr* 
Han Narain 2 C L J 546 Rtana Reidt v ffati^a Dasan 49 Mad 543 
But the Pfisy Counai has laid down that a permanent lease of a tnast 
property js not a transfer for valuable consideration — \tdya\arutk* 
V Bitlusitmi 44 Mad S31 634 (P C) followed in Lakshnunamyana \ 
Raiamina it L W 236 A 1 it 1925 Mad 746 A gift oj a portion of 
the temple property to the defendants lO consideration of their peffonniBg 
some tecuttent teUgious services at the teenpU; is a ttanslec foravofnoWe 
consiifrattoa within the meaning of this Article — Rmnaekarya v SArtnsi)- 
atakirya 20 Bom L R 441 46 Ind Cas 19 (zo) 

G(Wi failh — Salta — la order to make this Article applicable it is 
not necessary that thn parchascr should show that he purchased boita Jide, 
la the sense of being wnthont nofice of the xestneted nature of the trans* 
(eror 8 title— Panrfu V V tlhu igDotn 140(144) Balkrttkna, 

l5Boia 583 (583). Hofgian v Daldto 12" i H ipoS (F B), Ve/iku v. 
Ramaihanirayya 49 M L j 634 Aobhi* aai>») v Mtilhutwam, tgiy 
M \V N 5 If he IS a purchaser for value, anti takes a transfer of «ui 
absolute interest that is sufSaent to bnsg the c.i!x under this Article The 
fact that he Anew that his vendor was selling more than he was competent 
to transfer does not take the case out of this Article The matenal point 
is not vrhal the transferee ftnows but what he takes Knowledge of tlio 
Lfflited nature of the transferors tttk will not disentitle the transferee 
from talang advantage of this Article tlioo^h it may be an important piece of 
evidence in determining wlwt uteroi the traniferce took — SttlusieKsmt v, 
yenkafaswam, 40 Mad 745 1750) fht, fact that the transferee^ had notice 
that her vendor was selling to her a dtbuUor i>n>perty, would not preclude 
her from being reganfed as a purchaser for valuable consideration— 
SAamn Ckaran v Abfiirant Gosvupst, J3 Cal 511 This Article refers to 
purchasers from a trustee for valuable consideration and is not restricted 
to purchasers in good faith When the Canutatioa Act of 1871 was re- 
placed by the Act of 1877, the l.egislature omitted the words * in good fmth’* 
and the conclusion is irresistible that this alteration was made designedly 
with a view to protect a purchaser for vaiuable consideraboo whether ttech 
purchaser had or bad not nohee of the trust or mortgage at the time of trans* 
let— ftumkoHaiV Sn St* Hart Sareatt aC 1. j 54b Swbboyo v Moham- 
mad Musthapa, 32 M L J 85 , Knthm v Galurkhetu 46 Bam 903 (907) j 
Venhu Shelhtlh v Ramaehandroyya, 49 M L J 634 AIR 1926 Mad, 
81 , WaraiK Dos V Hajt Abdiir Rahim, 47 Cal {Sj3) , Dal Stngh v Cur 
Prasad, t2 O C 84, a Ind Cas *30 The mortgagee may be dishonest} 
the purchaser may not make any eaqniry as to hu vendor a title , the mort- 
gagor may be ignorant of the sale of his property by the mortgagee j bat 
these facts no longer aflect the ngbts of the purchaser who has given valua- 
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36C L J 35 MtftaYar AhBtgv DantshAh (supra) Thus where ths 
mortgagee transfers his mortgagee ngJtts as such the transferee stands in 
no better position than the transferor consequently the mortgagor has 
sixty years under Art 148 within which to bring a suit for redemption 
against the person who purchases only the mortgagee rights from the mort 
gagee — Drtgpal v Rallu 37 All 660 (661) Muthtt v Kambalmga tz Mid 
316 (318) Bhagwan Sahat v Bkagwan Dtn 9 Ml 97 (lor) Aet a v Mah 
mud 124 P R 1883 Bam Plan V BudkSen 43 All 164(167) Vtskaaiath 
V Tuharam 27 Bom L R 661 Tatramiya v ShtbeUsaheb 44 Bom 614 
(6i8) Gomit \fisra v Deola D « 6 O C *97 AIR 1924 Oudh 44 

Ma ’[fyizlGyiv Afa A/a Ntn 2 Rang 561 Where both the transferor and 
the transferee knew that the transferor was unable to confer a higher nght 
than that of a submortgagee on the transferee and neither the transferor 
Do^^he transferee honestly belieacd that the full ownership was bemg 
passed the mere insertion of some words in the document which might be 
construed as if they were the words of a person possessing such nght as 
would enable him to pass a title of full ornier to his transferee while the 
consideration was the consideration 0/ a mortgage and not of sale did Dot 
confer full ownership on the transferee Under these circumstanecs 
cannot be maintained that there -was an antm iS to pass anythisg more 
than an assignment of the mortgagee rights which were vested In the 
transferor— laAiAwana v Sankarapandtam 31 M L J 45t 93 
Cas 376 AIR 1926 hfad 311 

In order to get the benefit of this Article the onus lies on the transferee 
to shew that ho is the transferee of an absolve title and not merely of the 
mortgagees nghls m the property— Vyihilinga t v AiiMimt'afra* 29 'f*d 
501 Vttrahadta v 1 ttrappa Ind Cas 6oi> (610) If on the other 
hand the title adduced by the vendor and the deed of transfer to the 
purchaser are consistent with an intention to transferan absolute interest 
the burden will he upon the plaintiC to show that the circumstances of the 
transfer negative such an intention — t/MAjya v hanthappa 34 M L J 
431 45 Ind Cas 975 

564 Transfer for valuable consideration — The expression tran* 
ferred for a valuable consideratioa in this Article « la contra-distinction 
to a mere volunteer — Bamkanat v Sr% Sn Han Narayan 2 C L J 34 ^ 
A/aluji V pakiTchand 33 Bom *25 (*28) If the transferee is not a 
transferee for valuable consideration a suit against lum )s not barred by 
any length of time by virtue of see 10 — CAelliAu/a • v Srtra iga 26 3 f I- 
J 537 

A valuable consideration in the sense of the law may consist either 
in some right interest profit or beneft accruing to the one party or 
some forbearance detnment loss or responsibility given suffered or under 
taken by tbe other— Cuwe v Aftsa (*873) L R 10 Each 133 (tSr) 

A grant of a permanent lease u a transfer for a valuable consideration 
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the aimaal rent being the considcratioa — Ramtshwar v Sr» Sr* Jia 
Thakur, 43 Cal 34 (43) . Balmvamy v Venkalctswamy, 40 Mad 745 
(749). ZalarAltv Ktshtn Cliand,g9P R 1919 Ram Kana\ v Sri 
Han Naratn 2 C L J 54Q Rama Rtddi v Rattga Dasan 49 Mad 543 
But the Pnvy Council has laid down that a permanent lease of a trust 
property is not a transfer for valuable consideration — Vxdya Vamtht 
V Balusami, 44 Mad S31. 854 (P C ), followed in Lafis^tminarayana v, 
Rajamma, 21 L. W 236, AIR 1925 Mad 796 A gift of a portion of 
the temple property to the defendants in consideration of their performing 
some recurrent religious ser\uces at^the temple, is a transfer tor a. valuable 
constieraiioa withm the meaning of this Article — Ramacharya v Shnmv- 
a^cuharya, 20 Bom L R 441 46 Ind Cas 19 (20) 

Good Jatlh— Holies —In order to make this Article applicable it is 
not necessary that the purchaser should show that he purchased bona fide, 
in the sense of being uithout notice of the restneted nature of the trans- 
ferors title — Panduv I'ttAK, t9Bom 140(144) YesuRamjiw Balknehna, 
13 Bom 383 {385), Hargian v Batdea I’ R 1908 (F B ) , Venkuv, 
Ramaehandrayya, 49 M L J 634 hamiHSwaiitt v 19:7 

M \V H 5 It he IS a purchaser lor value, and takes a transiec of an 
absolute interest, that is suSaent to bnng the cjsc under this Article The 
fact that he hnew that his vendor was selling more than he was competent 
to transfer does not take the ease out of this Article The material point 
is not what the transferee knows but wbat be foArs Knowledge of the 
lunited nature of the transferors titP will not disentitle the transferee 
from taking advantage of thu Article though it may be an important piece of 
evidence in determining wbat interest the transferee took — Baluswamx v. 
VenhaJasviamt, 40 Mad 74a (750) 1 Iw fact that the transferBe_^had notice 

that her vendor was selhng to her a debullor property would not preclude 
her from being regarded as a purcliaser for valuable consideration— 
Shama Charan v Abhiram Goswami, 33 Ca! 511 This Article refers to 
purchasers from a trustee for valuable consideration and is not restricted 
to purchasers in good faith When the Limitation Act of 1871 was re 
placed by the Act of 1877, the Legislature omitted the words • in good faith” 
and the conclusion is irresistible that thu iteration was made designedly 
with a view to protect a purchaser for valuable consideration whether sueh 
purchaser had or had not nolueol the trustor mortgage at the tune of trans- 
fer — Ramkanaiv Sn Sn HarifJaratn aC L J 54(1 Subbaya v Maham~ 
mad Musthapa, 32 M L J 85 , Keskao v Gajurkhan, 46 Bom 903 (907) j 
I'en^ii ShelhiUi v Ramachandrayya 49 M L J 634. AIR 1926 Mad. 
8t , Harain Das v Hap Abdur Rahsm, 47 Cal 866 (87B) , Dal Stngh v. Gur 
Prasad, 12 O C 84, 2 Ind Cas *50 The mortgagee may be dishonest j 
the purchaser may not make any enqmry as to his vendor s title . the mort- 
gagor may bo ignorant of the sate of his property by the mortgagee t • 
these facts no longer affecHhe nghts of the purchaser who has given 
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ble considerahoD Article 134 of the Lumtation Act of 1871 xequircd good 
faith on his part That condiiion was however renio^^d by fbe Act of 1S77 
and IS not re imposed by the Act of 1908 — Keskao Raghunath v Cajurkhan, 
46 Bom 903 (908) 

But the Allahabad High Court dissents from this view and holds that 
the omission of the s\ords in good faith makes no difference in the law 
from what it stoai under the Act of 1871 that the omission of those words 
from the Acts of tS;' and 1918 is memly due to the fact that the words 
were cofi-jidere i not aito^ether appropriate and that their retention 
would throw the onus on the transferee of proving that he Iiad no 
knovledgeof hia vendorsliHe which would be m many cases a hardship 
upon him after the lapse of many years and that a suit against a transferee 
who purchases with knowledge that his vendors title is merely that of a 
mortgagee does not (all under this Article — Drtgf>ai v Kallu 37 All 660 
{S61 Gia) Bkagwan Sahat v Dkagivan Dtn g All 97 (JO}} , Abdullin 
V Shamul t8 A L J 969. 38 Ind Cas 833(835) Cha$*J\a>nv ktskna. 
13 A L J 877 30 Ind Cas 364 {565) The Bombay High Court has 
recently held that Article J34 does not apply to a suit by a mortgagor 
to recover possession from his mortgagee s transferee who had even 
constructive notice of the mortgage— KisAwmafA v Tukaram 27 Bom 
L R 65i A I K 1925 Bom 417. 89 fnd Cas 189 (distinguishiag 
Kish«v V Gajurkkait 46 Bom 903 on the ground that m that case the 
purchaser from the mortgagee became aware of the real title of the 
mortgagee several months etjur lus purchase and not at the time of bis 
purchase) 

The Oudh Chief Court is of the same optmon as the Allahabad High 
Court, vie , that a psraon wlio purchases from a mortgagee with full know 
ledge that the latter has only a mortgagee nght cannot claim the benefit 
of this Article c\cn though the sale may ostensibly be one of full propnt- 
tory nght because where the transferor and transferee combine to repre- 
sent what IS really a mortgagee nght as a proprietory nght, they are really 
combimng to practise a fraud upon the true owner and no party is entitled 
to take advantage of his own fraud — Byat Parlab v liaghuraj, 25 ^ C. 
X15 AIR 1922 Oudh 7, 67 Ind Cas 572. 4tf«*i6i(6 AU v A/d Husmn, 
23 O. C 125 . Com/i Mura v Detla £>tn, 36 O C *97, AIR «9t4 Oudh 
44 But mere oinstructive notice without actual knowledge (i e. the 
mere fact that by the ewrase of due diligence the purchaser might haiw 
discovered that his transferor was only a mortgagee) is not sufficient to 
depnie the purctiaser of the benefit of this Article It mast be clearly pro- 
veil that he had actual knowledge of the true state of his vendors title— 
Biyey Parlab v Jtagkuraj (supra) and thoonus of proving it is on the 
plaiatiB — Ibtd 

But a transfer bj a frui/mlorsBot stand on the same footing as a tram- 

by a mortgagee U here the transfer is made by a trustee for a valuable 
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consideration the question of rooJ faith becomes practically immaterial 
for if the transferee had acquiml the properts from a trustee in good faith 
and for a s-aluih!c consideration without hiving a notice of the trust he 
acquires an immediate title to the propert> under sec 61 of the Indian 
Trusts Act but if he has not acted in good faith and has paid valuable 
consideration he acquires a good title after the lapse of the period (12 jearsl 
necessarj for ealinguishing the nght of the benefiaary to follow the trust 
properta in his hands— Comfi Visra v Deola Di» 26 O C 197 All? 
I9’4 Oudh 44 77 Ind Cas 737 

565 Suits under this Article —A suit b> the succeeding trustee 
to set aside a transfer made by the preceding trustee and to recover the 
trust property is govcrnetl by this Vrticlc or Article 144 and would be barred 
if brought more than twehc years after the date of the alienation — Dalla 
gtrt V Dallalraja 27 Bom 363 Sagun Balhnshna v Hajt Hussant 27 
Bom 500 \ilntoney v 23 Cal 536 Behari v ^fuhammad 

23 AH 482 (F B ) Narayan v Stt Ram Chandra 27 Bom 373 Man 
mathov Annada 37 C. L J roi Narain Dax v Hajx Ahdur Rohm 47 
Cal SCA , Ithuar Sham Ckand \ Ram Kanat 38 Cal 526 (P C) The amt 
falls under Article 134 but in some of these cases [under the Act of 1877) 
Article 144 was applied on the ground that a transfer by way of mortgage 
or lease did not come under Article 134 But the starting point of luni 
tation was held to be the same m all the cases viz the date of transfer 
It IS competent under sec 92 of the C P Code for the disciples of a mull 
as persons representing the benefiaanes of the muV or as persons interested 
in the tnuU to sue for the cancellation of an improper alienation made by 
the jHoAanf of the otmK property and for its restoration to the mohunt 
even though he is one of the defendants To such a suit either this 
Article or Art 144 apphes — Chidambaranalha v Nallasiva 41 Mad i"4 
(129) 33 M L J 357 42 Ind Cas 366 

Where trust property was sold as the personal property of the trustee 
at an execution sale and the auction purchaser was m possession for more 
than 12 years a suit by the sncceeding trustee to recover the trust property 
from the purchaser is barred imder*this Article or Article X44 — Subbaiya 
Pandaramv Muhammad Mustapha 46 Mad 751 756 [P C) 

A suit for the dismissal of a trustee and for the recovery of trust pro 
perty from the hands of a third party to whom the same has been improperly 
alienated with a prayer that the propertymay be deUvered to the posses 
Sion and custody of the person who may be appointed trustee is a suit 
governed by this Article — Sajedur Rata v Gaumxohan 24 Cal 41S [439) 

A suit for joint possession of trust property brought by a trustee against 
a CO trustee and an ahenee of the trust property from the latter 13 governed 
by this Article or Art 144 — Shad* v Abdur Rahman 1 Lah 66 (68) 

A Hindu reversioner instituted a suit m 1914 to reco>-er possession of 
certain lands which had been usofnictDarily mortgaged by the last male 
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o\vn er in 1866 and had been sold for considerahort by the mortgagee m 
igoo after the death of the last male owner and dunng the lifetime of h^ 
daughter n ho had inherited the estate and died in 1906 /ff/i that the 
suit was governed by Article 154 and not 141 and wis baired Article 
141 did not apply as the mortgage had been created not by the female 
owner ^daughter) herself but by the last male owner — Sesha Katda v 
Pgnamm 44 Mad 931 {958) 41 M L } 163 68 Ind Cas 734 

S66 Limitation — Where the transferee takes possession not at 
the date of transfer but at some time after, limitation runs acoirdmg to 
the Calcutta High Court irpm the date of transfer and not from the time 
■when the transferee takes possession of the property — Naratn Das v 
Haji Abdvtr 47 Cal 866 (882) But according to the Madras High Court 
time runs not from the date of transfer but from the date when the trans 
ftr&e subsequentl3 takes po5<iess(on under the transfer — Seeli Kuilt v 
Kutih Paihxmma 40 Mad 1040 1054 (P B ) ^ee notes at p 50* otih 

In a sidt by e. succeeding trustee to recover possession of trust property 
alienated by a preceding trustee or shebail limitation will run from the 
data of alitnation by the preceding trustee or sfiebatl and not from the 
date of the fiatnttffs appouiftnent as the succeeding trustee or shebait— 
Tlamhanoi v Sr* Srt Han Haraxtt 2 C L J 546 ifomiiatho v An»aia 
37 C L J 3or 44 Ind C-us 5C7 Shod* ' dbtur Rahmef t Lah 66 f68) 
D«ya«l;a»»iom V Vdltauiiai 42 M U J 331 $■* Ind CM 914 Pttrtta 
Chandra v htukar <f Ind 133(1341 N»/i)ie>iy\ /agabandhu 93 

Cal 536 (54S) Har Gtan V 127 P K 1908 (F E) 5tf;rif«r 

V Gour Mohan 34 Cal 418 fs-'o) Sagun Balkrishna v Hajt Hussen sj 
Bom 500 Pandurang v Dnynnu 36 Bom 135 J2 Ind Cas 936 The 
reason is that there is but one cause of action arising upon the alienation 
and rt IS not renewed f\tb successive appointment of a new trustee 
The representation of an idol by a shebait is a continuing representation 
and limitation runs agnnst the idol contmuously and not against each 
shebait individually as »nd when he succeeds to the oiSce the shebaits not 
being holders of successive life estates m the management of the property 
of the endowment — Monmolho v Annada ay C L J 201 A/oif^«s«d*a'* 

V Radhtka Prosad 17 C V. N 873 ib Ind Cas 917 (928) 

(But see Dashnshar v Hatha S*ngh 30 P E 190S where it has been 
held that time runs not from the date of the alienation b> the preceding 
mohanl but from the date of the alienor's death when the successor becomes 
entitled to succeed to the office This was a case of moitgage hy the 
mohant nod consequently Art 134 of the Act of 1877 not being applicable 
the Umltatloa of Article 144 was a^^Iied) 

But where apermaK/nifruie is granted bythe trustee (which he has bo 
power to do, bceaiue ho can dispose of the property by a lease to enure 
only during the period of his life) the grant is good only to the extent 0/ his 
own Ills interest Dimaj I is life the possession of the property by tlie Iccee 
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If not advTTv AHiJ upon Ins <Jf fth the fueew" hn^ trustee would be at liberty 
to nstitul* pff ro.iinc^ i me »er lie estate lod the statute f\rt 144) 
iroull onb run asja i"f him as ftirn tie fjme when lie assumed the office— 
5 «*’diia \ If V / ra/ikit 46 Mvi 75! 756 (PC) 

/ffliiratn V sjiiamii ( it> < al 1*04 lot, f LS tfii/Awsufmer v 

Sree SrremrtAjn A t^Mil isi'ftt 1 It/lJ I jriif/is v Btt'usu/amt 44 
Mad S55(f* li tfai » Jvcaut’tfh j*7(*SoJ Gmirtdi 

Rj \ CAi»«jAw», 40 'J 1 J 6|o \ I R lOiOMal lot 

557 Effect of fcar of finutation — It a mortgagee 10 {Ms^essson claim 
ing l> bi absohitelv entitled t » the priperts m»rtgage» it tvith possession 
in JS94 to another person (defendant no 4) and tl)o £>ns?na) fliortgagOT 
{plaintiff) does not bring 3 salt unlcr tlu-. Irticle f> recover the posses- 
lion of the propertv from the dckndaat no 5 within u vears from 1894 
the defendant no 3 will &£<!««« the lull interest of a mortgagee and the 
plaintifl (onginaJ mortgagor) will not toe entitled to redeem the property 
from the onginat mortgagee without redeemmg the defendant no 3— 
J?agat t/mar}* v VafAoiAai 36 Bom 146 12 lod Ca5 737 Talu^ditn 
S*t1 Obiter V Akuji 24 Bom L R 762 AIR 1922 Don 330 In 
tucli a case Art ijt coupled with section 2S having given particular legal 
validity to the subsequent mortgage (i « the mortgage by the mortgagee) 
the onginal mortgasor would be barred by \rt from redeeming the pro 
pTt} tram the anginal moregsgee alone by drtrtgardinj the subseqneat 
mortgage The subsequent mortgagee has a ngbt to Imld it until the debt 
IS paid— V a'w;* s’ Feiinhand 23 iBoni 223 (229) 

When a mortgagee selU the mortgaged property ostensibly as owner 
and lor valuable consideration, and no smt 11 brought under this Article 
by the mortgagor within is years the nght of the purchaser bcrticies 
u&assadable — Ktshaa liaghunalk v Gajii*ihan 45 Bom 903 (908) 
^TfiiAnaji v SaSaMnJ 26 Bom L R 342 A I R 19*4 Bom 417 80 
Ind Cas 763 

135 — Suit instituted m Twelve When the mortgagor’s 
a Court aot 85 *abl*slifrd years ngUt to pcfewession 
by Koyal Charter by determines 

a mortgagee iot pos- 
session of immoteable 
property mortgaged 

568 Scope —This Article »» not confined to suits against the mott 
gagor hioisclf, bnt applies to ft smtagamst the tBortgagof as well aa against 
a atraogcr Article *46 which providts lor suits for possession by mort* 
gagee* lo High Courts contains the wtwdj “from the ajortgagor but these 
words are omitted from Article 135 Consequently Article 133 appbes to 
a *ait ftgainat a person other than tbemortgagor—K^a^urt v Sonamma 
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the mortgage his nght to possession determined on the very date of 
the mortgage and the mortgagee was at once entitled to possession 
the mortgagee most sue for possession under this Article within 12 years 
from that date • and the fact that the possession of the mortgaged property 
was taken in the meantime by a pnor mortgagee did not stop hmitation 
from ninnmg (sec g) or enbtle the plaintiff to deduct the penod dunng 
which the pnor mortgagee was in possession — Hukum Ckand v Shohab 
Dm 4 Lah 90 A I It 1924 Lah 40 71 Ind Cas 495 

Under this Article time begins to mn from the day when the mort 
gager’s nght to possession determines and this clearly means when his nght 
to possession accordmg to the terms of the mortgage-deed determines ’ 
The cause of action m a smt contemplated by this Article is the failure of 
the mortgagee to get possession when he was first entitled to get possession 
— Anjumanv RtsatnaJ gN L R xjg 22 Ind Cas 65 

If the mortgage-deed provides that on default in payment of the mort 
gage money snthin the date fixed in the deed the mortgagee would be 
enbtled to possession the penod of limitabon for a suit by the mortgagee 
for possession tuns from the date of default because the mortgagor 3 nght 
to possession ceases from that date~/ir<>nA<^a v Mebru 96 P R 1890 
Jlfoiun Jl/oSaa v AiAad Al’y to Cal 68 (72) Shurnomoyee v 5 rina<A 
12 Cal 614 (620] 

I\’heTe under the terms of a mortgagewleed the mortgage money was 
made payable by certain stated instatmeuts and it was sbpulated that 
00 the mortgagors failure to pay six such instalments the mortgagee was 
to be placed in possession of the properties held that hmitabon for the 
mortgagee s suit for possession ran from the date of the mortgagor s 
failure to pay six iQstalments — BtshanLalV Khushah 91 P R 1908 4 
Ind Cas 921 

Before the Transfer of Property Act a mortgagee by conditional sale 
was entitled to possession after the year of grace where the proceedings 
were taken under Reg XVII of 1806 If the mortgagee brought the suit 
for possession after twelve years from the expiry of the period of grace it 
was held to be barred— SrinafA V Khelltr 16 Cal 693 700 (P C) Modun 
Mohunv AshadA’ly 10 Cal 68(72) Where a mortgage by conditional 
sale expressly provided that if default should be made m the payment of the 
mortgage money within the stipulated penod the mortgagee should be 
entitled to possession without any foreclosure proceedings and the mort 
gagor having failed to pay within the date fixed in the mortgage-deed the 
mortgagee took foreclosure proceedings morf than 12 j-ears after the date 
of default and then after the expirysof the year of grace he brought a suit 
for possession held that the suit was barred because the period of limitabon 
ran not from the expiry of the period of grace but from the date of default 
jn pajTnent of the mortgage money that being the date when the mortgagee 
wa^ entitled to possession under the express sbpuIaUon in the mortgage 

h. 33 
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deed — Denonath v. Nurstngh Pefskad, ai W R 96, 14 B L R 87 ; Uand 
Lai V Coojar, 94 P R 1912 15 Ind Cas 275, A/owanv Ishn Pirshai 
35 P R 1899 It should be observed that la these cases the mortgagee 
toot foreclosure proceedings after the period of 12 years had run out (under 
Article 135) from the date of default and hence the foreclosure proceedings 
did not give the mortgagee a fresh cause of action But where the raort 
gage deed provided that on default of payment of mortgage money within 
the time fixed the mortgageewouW bccntitled topossession butthemort- 
gages instead of suing for possession upon default toot foreclosure procee 
dings wtthtn 12 years from the date of default, and then after the expiration 
of the year of gtace he brought a suit for possession held that as the mort- 
gagee completed the foreclosure proceedings before the period of limitation 
for the suit under Article 135 had run out he acquired a title as absolute 
owner, and he had, after the expiry of the period of grace a fresh period 
qf ri years within which to bring a suit for possession and this suit was 
governed by Article 144 (and not Art 135) because he was suing not as 
mortgagee but as absolute owner — GMnaram v Rarn Monarath 7 C L 
580 . Palan Das v Guran, 79 P R 1918 45 Ind Cas 583 Bumameyft 
v BiuoSnudAeo. 6 Cal 564 TeAcA««<fv Sahel StKgh 65 P R 1906 » ■5^®'** 
dan V Jasodhan, 90 P 1895 (F B) 

A mortgagee in possession can tahe out foreclosure proceedings at an? 
time during the subsistence of his mortgage provided it permits of fore 
closure, consequently, where a usufructuary mortgage 13 executed in i88t 
and the mortgagee has remained m possession ever since the execution ot 
the deed and then he issues the foreclosure notice in Apnl J899 under 
Reg XVII of x8o6 and institutes a suit m 1902 for a declaration that owing 
to the mortgage being foreclosed he Is entitled to hold the land as absolute 
owner, the suit Is not barred (although brought more than r« yean after 
the date fixed for redemption) Article 135 does not apply because the 
suit is not one for Possession but one for declaration — Nagar v Saiidagar, 
57 P R 1908 

A mortgage by conditional sale was made in 1866 for a period of 
years and provided that il after six years anything remained due to tl-e 
mortgagees, they might forthwith enter into po<!scssion and realise the 
pnoapal and interest There was a provision amongst others that the 
property uould not be transferred by the mortgagor so long as any prindpaf 
or interest remained due, and that if it was transferred the mortgagees 
without waiting for the expiry of thesixyxors might bnng a suit for rccoiery 
of the pnnapal and interest and ought also get possession ** by completion 
of the sale *’ Nothing was paid by the mortgagor and in 1867 part of the 
mortgaged property was transferred Proceedings under section 8 of 
Regulation WTI of 1806 were not tahen by the rnortgagees In 191®* 
the representaUixs of the mortgagees instituted a suit for foreclosure ftj, 
was held that the cause of action accrued fn 1867, 
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^atTe^J — Ban g,afal \ Skfo Bam 38 AH 97 {t02l 14 A L ] i 32 Ind 
Cas 

^V^'fre the mortgaged proyeity w situatid n the bank of a n\er and 13 
habk to sobmciaion but was o»t of water at the date of the mortgage a 
stut b> the mortgagee for possesston of the mortgaged property must be 
brought within I2 years from the date of the mortgage and the fact that 
the land became subsequently submerged would not stop the period of 
limitation and revive it when the land afterwards emerged out of water — 
Barrel v J?<Im tfal a6 P L R 7 9 94 lod Cas 178 A I B 1925 Lah 
6 7 

In case of a usufructnary mortgage the mortgagor s right to possession 
determines on the date of the mortgage ff at the time the mortgagor 
makes the asufructoary mortgage the property is in the hands of a pnor 
mortgagee sbll Article 135 applies to a suit for possession by the usu 
fnictuaiy mortgagee and time runs from the date of bis mortgage Under 
Article 135 ft 19 immaterial whether the possess on of the property mort 
gaged IS held at the bme of the mortgage by the raortgagor or by a poor 
mortgagee As between the mortgagor and the mortgagee the mortgagor 3 
right to possession ceases when he makes a fresh mortgage — H'loatn* v 
Ham Charan iB O C 280 34 Ind Cas 341 But the Punjab Chief Court 
dissents from this rutiog and holds that tf a property which is already 
tn the possession of a pnor mortgagee is again mortgaged with possession 
a suit by the subsequent mortgagee for poviession w not maintainable 
until tbc prtOT mortgage is redeemed Article T35 disUnctty contemplates 
that the possession is with the mortgagor limitation under Article 135 
for a suit by the puisne mortgagee does not begin to run until the redemp- 
tion of the first mortgage and he fs entitled to bnng his suit for possession 
within 12 yeare from the date of redemption — Ctuf/ov Afiil ffaj 48 Ind. 
Cas 916 (Punj) dissenting from 18 O C *8o 

136 — B> a purdiaser at Twelve ^Vhen the vendor i? 
a private sale for years first entitled to pos 

possession of immove- ses'^ion 

able piope ty sold 
when the vendor was 
out of po-wscssion at 
the date of the sale 

572 Scope — Article 136 ap^es to suits brought by purchasers 
against IhrJ p/rsans in possession of the land — LatsAmaw v Bisansi«j>k 
15 Bom 26t (264) CajoJharv Bam LaAhan 5 Ind Cas 273 (All) 

AVhere a vendor was at the time of vaio out of possession and sub 
sequently recovered possession a suit by the vendee to recover possession 
from the vender would be governed Art 144 and not by this Article 
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and time runs from the date of the vendor s recovery of possession and 
not from the date when the vendor was ongmally dispossessed — fiflw 
Prasad V LakhiNaratn 12 Cal 197 (199) Syed Nyamiula v Nawa 13 
Bom 424(428) In Shea Prosad v Udat 2 All 718 it was held that 
either Article 136 or Art 144 might apply 

This Article apphcs when the vendor is out of possession at the date 
of sale if the vendor is in possession at the date of sale such possession 
IS adverse to the purchaser and a suit by the latter to recover possession 
IS governed by Arti^cle 144 and must be brought within t2 years from the 
date of sale — SyedNyamluIa v Naua 13 Bom 424 (428) 

This Article cannot apply where the vendor is not entitled to possession, 
i e , where the vendor s right to possession has become time barred Thus, 
where an order under sec 335 C P Code 1882 has been passed against the 
vendor and he has not sued for possession of the property within the 
period of one 5 ear presenbed by Article itA and then he sells the property 
to the plainbfl a suit by the plaiotiS to recover the property dees not fall 
under Article J36 This Article applies to cases in which a time has amved 
when the plaintiff can assert that his vendor has become entitled to pos 
session and that assertion it is impossible for the plaintiff to make *is long 
as an order under sec 335 C P Code is in operation declaring that the 
vendor IS not entitled to possession In such a case the plaintiff cannot 
evade the obstacle of Article iiA by having recourse to Article 136 os it 
that obstacle did not exist—A/oAodci' v PaU 26 Bom 730 (735) 

573 Vendor — ^The eiqircssion vendor means a vendor other than 
the auction purchaser mentioned m Art 138 In other words this Article 
does not apply to a suit brought by a purchaser from an auchon purchaser 
who was out of possessioa at the date of sale the property being in the 
possession of the judgment-debtor To such a suit Article 138 irould 
apply, because the word auction purchaser in that Article includes a 
purchaser from an auction purchaser — Sat* Prosad v Jogesfi 31 Cal 63i, 
6S4 r B (over ruling Mohtma v Nabtn 23 Cal 49) 

Where there have been transfers by successive vendors who hai'O 
all been out of possession this Article may well be construed so as to 
include in the term ‘vendor the first o! tho senes of vendors who wa* 
entitled to sue for possession— yfhtas v Masabdt 24 Ind Cas 216 (Cal) 

Out of possession > — ^Tho expression ‘out of possession' implies that 
some person Is in possession adwrsrfy to the ^endo^ — some person holding 
In a character incompatible with the Idea that the ownership remafned 
sested in the vendor— CAin/amoni v tiriday, 29 C L J 241 • Garpat ' 
Canpat 2 N L R 32 1 and the word possession* contemplates not only 
actual possession but also Includes such possession as a member of a joint 
fandly IS presumed to ha>c In the family property until excluded there 
from— Vrntayja V Rama ArfrAnomMa 9 M I~ T 397 9 Ind Cas 4')5 
Therefore, where the sendor sold to the plaintiff a sliare in a tank which 
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ehp held jointly with other co sharers the mere fact that on some occasions 
the co-sharers caught fish in the tank and appropriated the same entirely 
for themselves does not prove that the vendor was out of possession It 
is mcnmbent on the co sharers to establish that they had set up a hostile 
title and excluded her from possession — Chtnlamoitt v Hnday 29 C L J 
241 51 Ind Cas 123 If a property belonging to two tenants in common 
IS m the possession of one of them it does not follow that he is holding 
adversely to the other tenant m common and that the latter is out of 
possession ' There must be evidence of ouster that is to say evidence 
of demal by the tenant in possession of the nght of the other tenant to a 
share in the profits of the property It does not follow therefore that as 
soon as a receipt of all the profits by one tenant in common commences 
the time is r unnin g adversely against the other tenant It is only after 
continuons enjoyment by one tenant in common that a presumption may 
arise that he denied the nght of the other tenant >n common to enjoy 
together with him the property — SktvaUngappa v Salyava 23 Bom L R 
967 64 Ind Cas 332 

574 Startmg point of linutation —A suit by a reversioner for posses 
Sion alter the death of a Hmdnvndow falls under Article 141 but asmt 
by an assignee from the reversioner who was out of possession at the date 
of the sale falls under this Article and not under Art 141 and must be 
brought within twelve years from the date of the death of the widow that 
being the date when the reversioner was first entitled to possession (under 
the provision of Article 136) — Gadadhar v Harehruhna 8 C VV N 333 

(538) 

When a decree is passed declanng a person s right to the property he 
IS said to be entitled to possession on the date of the decree and the period of 
limitation runs from that date — Shto Prasad v Udai S ngh 2 All 718 

In a suit by the purchaser of a share in joint family property of which 
the vendor was not in possession the onus hes on the purchaser to shew 
that his vendor s exclusion from possession was within twelve years before 
the institnlion of the suit— Ranri-oUi v Durga ii Cal G80 (683) 

The words in the 316 column ( when the trendor is first entitled to pos 
session ) relate to the begtnntng of the dupossession referred to m the first 
column and the meaning of this Article is that if supposmg no sale had 
taken place the vendor s title would have been ahve at the time the ven 
dee s suit is brought such suit is not barred but if on the other hand the 
vendor had been out of possession for more than is years at the date of the 
vendee s suit such a "Buit would be too late consequently m the case of 
a suit contemplated by this Article when the purchaser succeeds in show 
mg that the exclus on of the vendor from possession took place within 
12 years of the lostitution of his smt he succeeds m showmg that his suit 
is withm tunc Thus if a person (vendor) aucceeds to property on his 
father s death remains in possession thereof for 20 years is then ousted 
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by a trespasser and 2 years after this sells his rights it cannot be conten* 
ded la a suit brought by the vendee agamst the trespasser that In as much 
as the plaintiS s vendor was first entitled to possession on his father s death 
22 years before the suit is out of time The period of Iimitatioa ran from 
the time when the dispossession began t e , two years before, when the 
vendor was first tnUlUd to recover possession from the (respasser — Farlap 
Ckand v Saytda 23 AH 442 {445) 

Onus of proof — It has been held la two cases that where the vendor 
was out of possession at the date of sale, and the vendee brings a snit 
lor possession against the person in possession it hes upon the plainbfi 
to show that his vendor was in possession at come ptnod within 12 years 
pnor to the date of the saJe—iDehii V IfoAtagt 29 All 479 (4S0) hashinalh 
V SAndhjr id Bom 343(3461 (In these eases, Article 142 was applied, 

and it is sot clear from the judgments why Article 136 was not aprhed) 
Mr Bustomp (3rd Edo p 534) comments on these cases as follows 'Tlese 
decisions are not intelligible and it is submitted that the plaintiff ought to 
go further and show that his vendor twis m possession within J2 years of 
the suti and not merely that he was la possession within ts yesrs of the 
tale In other words as was observed in 23 Alt 442, the plaintiff vendee 
most show that supposnur °o sale bad taken place, the vendor's title 
would have been alive when the vendee's smt is brought 

575 Suits under this Article —A suit by a purchaser of the equity 
of redemption lor powession of the immoveable propert) w govenwd by 
this Article and the period begins to run from the date of redemption by 
the vendor mortgagor that being the date on which the vendor became 
entitled to possession'— Badn Mai v Copal J30 P B 1906 

A suit by a purchaser from a member of a joint Hindu family who rt 
alleged to have been out of possession at the date of safe falls under 
Art 136 and not under Art 127 — Vtnhayya v /lamArtskrtamma 
9 M L T 397 9 Ind Cas 495 Jtam Lakhi v Durga Charon ti 
Cal £So (682I 

A decree directed that A should obtain possession of » house from D 
if he paid B a certain sum D was not paid according to the decree and 
A sold such Interest as he had in the bouse to C C then sued B for recovery 
of possession of the house on payment of the said anra ^eld that the suit 
fell under this Artide and not under Article X44 Further the decree d 
not create any mortgage or charge and Article 148 did not apply* — 
tta/h V /{a/hi 3* Ind Cas 333 a O L J 500 
137 — Like smt by a pur* Twelve When the judgment-^eb- 

cliascrat a sale mexe* years tor l first entitled to 

cution of a decree, possscssion 

when the judgment- 
debtor was out of 
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possession at the date 
of the sale. 

576. Scope — \rt X37 applies to suits brought by auction purchasers 
against iMrd persons (» e, persons other than the vendor or judgment- 
debtor) in possession of the land, m whose favour__hmitationJruns against 
the purchaser m the same way as itwouUl against the owner with whose 
right the purchaser is clothed , it does not apply to a suit against the 
Judgment -debtor himself or his representatives — Lahshman v Btsan Singh, 
15 Bom 261 (264). Gajadhar v Ram Rakhan, 5 Ind Cas 2731 Ram 
Lakhan V Gajadhar, 33 All 224 (227}, 7 A L J 1184 

If however the third person tn possession of the land Is a pemon who has 
no shadow of a title but 13 a mere trespasser or a stranger in the e>e of the 
law, the snit btooght against him by the auction purchaser falls under 
Article 144 and not under Article 137, and the penod of hmitatjon runs 
from the time when the jpetson had taken possession of the land — Lahsh- 
man v Bisansingh, 15 Bom 361 (264), Lakshman v Moru, 16 Bom 72s 
(728) 

If the judgment-debtor waa out possession at the date of sale, but 
subsequently recovered possession from the trespasser, a suit by the sue- 
bon purchaser against the judgment-debtor for possession is governed 
by Art X44 and is not barred if brought within twelve years from the date 
of such recovery of possession by tbc judgment-debtor, though more than 
X2 years after the judgment-debtor had beendisj ossessed— Ram Lakhan v 
Gajadhar, 33 All 224 (228) . Gajadhar v Ram Lakhan, 5 Ind Cas 273 

577. Cases —A sale-deed was executed on the 25th of September 
1867 by A in favour of B bnt B never entered into possession On the 
14th hovember 1874 the land was sold in execution of a decree agains'^ 
B The auction purchaser brought a suit on the aOth September 1875 for 
recovery of the land against the onginal vendor (A) It was held that 
Ihe suit was barred by limitation under Art X37, as more than I2 years 
had elapsed from the time when B became entitled to possession (25th 
Sept 1867) — Anand Coomart v Ah JamtH xi Cal 229 (231) 

Where at a partition between the members of a jomt Hindu family^ 
consisting of father and three sons, the land m dispute was allotted to the 
father and mother for their life and after their death the land was to be 
divided among the sons equally, the sons got a vested interest and not a 
contingent interest in the land So. if a son mortgaged his mterest in that 
land dunng the lifetime of the parents, the ngfat of the auction purchaser 
at a sale held under the mortgage-decree to sue for possession accrued 
under this Article on the date of death of the parents, that being the 
date on which the son was entitled to possession — Raghunath v, Madhav 
25 Bom L R 456, AIR 1913 Bom 415 

Ihrec undivided brothers {B, R and \) mortgaged their jomt property 



520 THE INDIAN UJIITATJON ACT. fART. I3S. 

In 1870 In 1875 Bs share was sold ia erccuhon of a decree againa^ 
fjiio and was purchased by the pfambff la iSjj B and his two bnthers 
sold their property to defendants who at once paid off the mortgage and 
took possession In 1890 the plaiotifif sued for possession of Bs share j 
it was held that the suit was barred this Article because B became en 
titled to possession of his share in 1877 when the mortgage was paid off 
by the defendants and their possession had been since then adverse to 
the plaintiff — Ganesk v Rameianiira za Bom 557 (561) 

Where A has obtained a decree against B and at a sale jn ereenhon 
of that decree has purchased the propetty himself but has obtained sym 
bolical possession and then C obtains ft decree against A and purchases 
the property at the sale held la execnfioo of his decree a suit brought by 
C to recover the property faffs under this Article because his judgment 
debtor (A) who has obtained onlysymbobcat possession is said to be ‘out of 
possession witliin the meaning of this Article, the actual possession being 
with 0 and the period of fumtatioo runs when A fs 'entitled to posses 
aion i $ when A has obtaioed s>‘inbohca! possession — Usm Swmtun v 
Genda Lai 2a C L J 574 tp lod Cas 841 (842) 

138— Like buit by a Twelve Tic dale when the ^alc 

purchaser at a safe years becomes absolute 

m execution of a 
decree, when the 
judgment-debtor wts 
m posse«sion at the 
date of the sele 

Change — ^Thc words ‘ the date of the sale in the Act of 1877 have 
been changed into the date when the sale fcccoiars absolute 

578 Scope —This Article only appbes to suits in which the auctionv- 
purchaser is the plaintiff and the jadgmettl deilcr or some one clafraing 
through him is the defendant Jt docs not apply to a suit brought by one 
auction purchaser against another auffiait-purdaser at the same propert) — 
Dkagwant v Shoti jy AW 43s s8 lod Caa 465 (nivtslag Rkati v Uhag 
waft) JO A I~ J jy JJ Jod Cas so) 

Tlus Article applies to suits brought against a jndgment-debtor or 
against any person claiming thrpugh Urn and rcruaining in pcmcssion 
after purchase made by the auction pwchascr It docs not apply where 
the defendant bases Hs claim to title and possession as a trespasser relying 
upon possession ad erse to the judgment-debtor Art 142 or 144 applies 
to such a case-~iJ4iW*f ShMUjan v Upendra 4 P L J 463 (47*) f 
JaHoki Satk v BaiAiinMa 37 C W N 359 36 C. I. J 140 AIK 
1922 Cal 176. 
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This Article applies not merely to a suit brought by the auction* 
purchaser, but also to a suit brought a person claiming through such 
auction purchaser, t g , a purchaser from the auction purchaser— Sa/i 
Prasad v Jogesh, 31 Cal 6S1. 6S4 F B (ovcrrulmg Mohima v 23 

(^1 49) . Amitiuga V Choehalingam 15 Mod 331 , Pul'avya v Ramayya, 
iS JIad 144, Cortniv Gongoii. 23 Bom 246 

579 Limitabon — Under the Act of 1S77, the penod of limitation ran 
from the ‘'date of sale’ which meant the date of actual sale, and not 
the date of its confirmation — Venkalalingam v Veerasamt, 17 Mad 89 j 
C<r‘j«ia V Gan^aji, 23 Bora 246, Ahamed KulU v RahHtan, 25 Mad gg. 
These cases are no longer good law as under the present Act time runs from 
the date of confirmabon of the sale 

If the defendant is a person claiming through the judgment-debtor, 
he can tack the period of bis own possession to the penod dunng which 
the judgment-debtor hart been m possession after the execubon sale . and 
if the whole penod exceeds 12 years, the plointiS s suit will he barred — 
Namdrj v Rama Chandra. 18 Bom 37 (40) 

580 Effect of symbolical possession — Sytnbohcal possession given 

by the Court to a decree holder is equivalent to actual possession as against 
the judgment-debtor, and gives to the auction purchaser a new starting 
pomt of limitation— /agafcujiiAM v Ram Chund^r 5 Cal 584, 588 (F B ) j 
Janokt Nath v Bathnn'ha, 36 C L J 140 . Mangl* Prasad v DeU Dtn, 
19 All 499 (301) , v*BAagJwin 39 All 460(462) Naramv Lotto, 

31 All 2O9 (271) , Umhtea Charan v Madkub 4 Cal 870 (876) Joggohuniku 

V Purnanand, 16 Cal 330 Hence, if after the date on which symbolical 
possession was given to the auction purchaser, the judgment debtor con* 
bnued in possession, his possession became that of a trespasser from that 
date and gave the execution purchaser a fresh cause 0} netton a suit 

upon which was governed Art 144 and the penod should be reckoned 

from the date of dehvery of the symbolical possession — Hori Mohan v. 

Baburah,24Ca.\ 7i5(7i9,730). Narainv LaUa Prasad 21 All 269(271)5 

Janoki Nath v JJatkuniha, 36 C L J 140, AIR 1922 Cal 176, 27 
C W. N 239 

But symbolical possession is equivalent to actual possession only 
where the property of the judgment-debtor is in the possession of tenants 
or of other persons enbtled to occoj^ the property so that the only possi- 
ble method in which the auebon purchaser can take possession is symbolical 
possession — Mahadev v Janu Namjt, 36 Bom 373 (F B) Juggobundhu 

V Ram Chandra, 5 Cal 584 , Lahshman V Aforu 16 Bom 722 (728) Thus, 
where a person purchased at an exeentum sale an undivided one thud 
share of certam muafi land, which was of such a nature that it did not 
permit of actual jiosscssion bemg dehvered, and formal possession was 
therefore given to him, held that a suit by him for actual possession brought 
within 12 years from the date of the dehvery of formal possession but more 
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than I-* >-ears after the date o£ oonfinnatioa of the sa!e,avas not 'barred— 
Ra enira v Bhagwan 39 AI) <60 (463) But 1/ the property is not m the 
possession oi tenants the s>'mboltc 3 l possession taken by the auction pur* 
chaser will not amount to actual possession, and the judgineat-debtor 
will be regarded as being stiU to possession ho fresh period of hniitation 
will run Jrom the date of the takmg of 5}ml<oIicaI possission — MahaUv 

V Jamt \am)\ 30 Bom 375 37 ® B) ijlnd Cis 447 fovcrruling 

d‘\i V Para^kram 25 Born 358 and Oopa' v AresAnardfo 23 Bom 375) 
But the Calcutta Hi^h Court did not lay any stress on this distinchon la 
the case of 24 Cal 715 (cited abo\e) the property in this case was a house 
in the occupation of the >udgnient-dcbtor of wJuch the auction purchaser 
could have taken actual possession instead of taking symbolical possession 
But Banerjee J obser\cd Though actual possession might have been 
taken bj the execution purchaser in this case, still as he obtained posses 
Sion in some form through an officer of the Court and by process of law', 
and as the judgment'debtor was and must be taken to have been a party 
to the proceeding relating to the taking 0/ the possession it o not open 
to the judgment-debtor to say that the whole proceeding should be taken 
aa a nullity and that the execution purchaser must be treated as one 
who bos ncter obtained any possession at all ' 

Symbolical possession giieo to the auction jiurchascr will not be 
equivalent to actual posscsston and mil not give a fresh start for hmitatioa 
for a suit brought against a ihtrd party (tea person who was sot a party 
to the delivery of possession — iVosiruddm v ^oyHifHr, 19 C L J sop, 
Juggabundkoo V Ckunder 5 Cal 584 588 (F B ) Runjtt v Bunwart, 
10 Cal 993 (993) !\arainv Lalla it Ml iOQ (ijl) ^ flarjtvan \ Skitram. 
19 Bom O20 (624) Lalihman \ Moru 16 Bom 722 (7-8). RamSvmnun 

V Getida LaJ 23 C L J 574 29 Ind Cas 841 

The penoj of limitation for a suit by the auction purchaser ag-unst the 
third party will run (under Article 144) from the date of the lattcrs aditrsc 
possession — JVafoin Das v LalSa (supra) 

581 Section 47, C F.Code — If the dccrtcholdcr is himself the auction- 
purchaser of the property m ctccotion of his decree the question anscs 
whether his claim lor possession ol the property purchased must be deter 
mined by the Court in the cxecgtion department under the provisions of 
sec 47 C r Code or wbcthcra separate suit is maintainable It has been 
IkIT b\ Patna and Allahabad High Courts that the question relating to 
tie deliver} of possession does not relate to the execution discharge or 
satufaction of Ihedecrccand docs not oome under see 47QftheC i’ CoJe» 
and hence the proper proceeding relating to the deli » cry ol possession is 
not b> waj of an apphcatxon under O 21, R 93 for which the pcnnl ol 
limitation u prescribed by Article 180 but by wj} ol a rcgularsuit, which 
Ugovemed by Articla tyS— SndAarv /ag«jA»ar, 4 P LJ 716(730 7 Jf)» 
BkagKaii V Banx-ari, 31 AU 62 (J B) 
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But the Madras and Calcutta High Courts are of opinion that procee* 
dings for delivery of possession to the auction purchaser are proceedings 
in execution of the decree and fail mthm the scope of sec 47 C P Code 
and that a decreeholder who becomes the auction purchaser cannot file 
a separate suit as contempJaled by Article 138 but must proceed in cxe 
cution in accordance with sec 47 that Article 138 cannot override the 
proiTsions of sec 47 C P Code — Sadasktav Narayan 35 Bom 452 ii 
Ind Cas oS/ Aai/aiA v Gopat 30 C W N 649 (F B), A I R 1926 
Cal 798 95 Ind Cas 494 

139 — By a landlord to Twelve When tlie tenancy is 
^eco^e^ possession yeara determined 
from a tenant 

582 Sespe — ’This Article applies where the suit is brought for pos> 
session and where the tenancy has been determined Where the plaintiff 
brought a suit not for possession by ejectment of the tenants but for a 
deelaraUoft that the village iq suit did not constitute the permanent Iktka 
nght of the defendants as erroneously entered m the record of nghts and 
that it was in the possession of the defendants in temporary ihtka to be 
resumed year after >ear and after service of due notice held that Article 
139 did not apply because it was not a suit (or possession and also because 
the tenancy had not determined but was shll continuing — Tehatt Hat 
narayat v Darslan Deo 3 Pal 403 (407) 6 P L T 313 A 1 R 1924 
Pat 560 

This Article which provides for a smt by a landlord to recover possession 
from a tenant and gives !•» years from the determination of the tenancy 
refers to suits in respect of tenaoaes in which the leases have expired and 
so have terminated or in respect of tenancies at will terminable by due 
notice It does not refer to a smt by which the plaintifi sealts to recover 
from the holder of a title permanent lu its tenure as for instance where the 
defendants are in possession of the property by virtue of a title which is of 
a permanent character «of determinable by notice from the plaintiff — 
Madho Kooery v Tekait Ram Ckunder g Cal 411 (417) A Suit to recover 
possession from the defendants who claim to hold as pennanent mokurandars 
is governed by Article 144 and^ot by Article 139 — Ram Rachhya v 
KamahhyaNaran 4 Pat 139 6 P L T 12 A I R 1925 Pat 216 

A suit to recover possession from the representatives of the ongmal 
tenant alter the detenmnation of the tenancy (no fresh tenancy having 
been created between the landlord and the ongioal tenant s representatives 
cither eicpressly or by assent of the landlord after the termination of the 
tenancy) is governed by this Article and not by Article I44 and is haired 
if brought more than 12 years after the tenancy expired — Sudata\mulha 
V Sappant 48 M L J 185 A I R 1923 Mad 446 86 Ind Cas 
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th in 12 >cars afttr tht dite oi confirmation of the sale, was not Ixirred — 
A / cudra V Uhagjjan 39 All 400 (4G3) But if tlic property is not m tlis 
jK bit.-.-.iou of till ints the i,ytQbubca{ p(%»session taken by the auction pur* 
1.1 Tsir Mil! not nmouiU to aotuai posscs^iion . and the judetnent-dcMor 
M lil \ i ri-o ir ltd u. lx.uiy itill in })uss(.!>suin Ao tresb period of Jinutatwa 
I 111 !0!i !r i!i til* dl^^. ot tlie taking of &j{«!)oli(.ai possession — ^fak<l^il9 
\ 1 1 II V i»)/i jO 1 0111 3,3. 378 ir iJ > 1 4 Ind Cas 447 (yverrubng .V/jAj* 
il \ i in hr ml 3 Bum 338 and U pa’ \ Kruhnarao, 35 Botu 275) 
Lut i!k t il «Ht I Huh t urt dul twl htj aiij stress on this distincfion, in 
thi List >1 -+ t. 1 >0 !‘it‘ li abovt) tlu property m this case tv as a house 

in ill II) Ml >i> '1 tilt, jud^imnt debtor of which the auction purchaser 
(. il 1 inM. 1 1 1 m I *11 d )iusts»i 71 instead of taking symboheal possession 
L.UI baiit.ij<.<- J <)l»s<.r\«.d Ihough actual possession might have been 
taktii b\ the cvewtK n porch iscr m this ease, btiil as he obtained posses- 
sion in aoine firm through an utGccr of tbc Court and by process of law, 
and as tlie nadgiiunl-dtbior was and roust be taken to have been a party 
to Che ))nji.u iiii4 n luting to the takiug of the possession, it u not open 
to tile judgRicnt debtor to say that the uboic proceeding should be takes 
!u> I nuUiti and that the txecutsun purchaser roust be treated as one 
who has ncM-r obtained aiij possession at all 

b>inbilii.al {xississioo gi»tn to the auction purchaser t'lH hot be 
uqmv dent to ictaal ^lossessmn and wifl not give a fresh start for Ijmifabon 
lor a suit broui,ht ag luist a <Air<f parly (i e a person who was not a party 

to the dthscr> of {ossessioi) — Aasiruddiu v Sn^tidur, i9 C J* 2®®* 

0 \ ham Lhuyidir 3 UJ 584 58S {F B ) . V. Buna-arr. 

lolal <>03(9193) Sa»a»«\ Lalia 21 All 2t«> (27J) , //nr^nan v Shiiram. 

I / III. in 0 0 (0 4) I a! hman \ Mom, 16 Bom 722 (728) . 

s ijiiiJj la! .ii L J 574 29 Ind has 842 

Itic {xfuKi .>1 Imiitaiton lor a suit b% the auction purchaser against the 
thud jxirtv Mill niii (under ArlicK 144) Irom the date of the latter’s adwrsc 

possession — Vai v holla isupra) 

581 Section 47, C P. Code — If the dccreeholdcr is himself the auction* 

purchostr i»f the property lo evecutioo ol lus decree, the question arises 
whether his claim lor (xisscssion of the property purchased most fce deter* 
rawed by the Court in the ^xecuUoa depatltaenl under the provisions of 
see 47 C r Lode or whether a separate suit IS maintainable. It has l*«B 
held bv t’atna and AUibaUad itigb Court* that tlw question relating to 
the delivery of possession does not rotate to the e*ccution, duebargo or 
satisfacUun of the decree and «ioe» not come under sec 47 of the C. P. Code * 
and hence ifw proivr procceiting rofaUng to the delivery cl posscssinn f* 
not by wav o-l an appbcation under o ai, R yy, for wluch tlw penod of 
liisutatioo IS prvscnticd by Article 180. but by vra> of a tegular *ult, which 
u governed by Article 138 — HTtdharv. Jaftfhaar, 4 I*. L 73 • 

BA«/uftli V. Danvari, 31 AU. 8a (P, B ) 
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But the Madras and Calcutta High Courts are of opinion that procee- 
dings for dehi-erj’ of possession to the auction purchaser are proceedings 
in execution of the decree and fall within tlw scope of sec 47 C P Code, 
'and that a decrecholder who becomes the auction-purchaser cannot file 
a separate sint as contemplated bj* Article 138 but must proceed in exe- 
cution in accordance with «ec 47 that Article 138 cannot ovemdo ths 
proNTsions of sec. 47 C P Code — Sadaskivv Narayan, 35 Bom 452,11 
Ind Cas 0S7 . Katlitzk v Copal. 30 C W N 649 (F B), A. I R. 1926 
Cal 798, 93 Ind. Cas 494 

139. — By a landlord to Twelve ^\^len the tenancy is 
recover possession years determined, 
from a tenant. 

582. Scope: — ^This Article apphes where the suit is brought for pos- 
seisiOH, and where the tenanej lias been dctcnnined Where the plaintiff 
brought a suit not for possession b}* ejectment of tho tenants, but for a 
d/clai'alioa that tho village in suit did not constitute the permanent thika 
right of the defendants as erroneously entered in the record of nghts, and 
that it was m the possession of tho defendants in temporary thika to bo 
resumed year after 3 ear and after service of due notice, held that Article 
139 did not apply, becaose it was not a suit for possession and also because 
tho tenancy bad not determined bot was still continuing— Te^aii f{ar» 
narayan v Darshan Deo. 3 Pat 403 (407). 6 P L T 315 AIR 1924 
Pat 360 ^ 

' Thu Article which provides for a suit by a landlord to recover possession 
from a tenant, and gives I2 )ears from the determination of the tenancy, 
refers to suits in respect of tenancies in which the leases have expired and 
so have terminated, or in respect of tenanaes at will terminable by due 
notice. It docs not refer to a suit by which the plaintiff seeks to recover 
from the holder of a title pennantnt in its tenure, as for instance where the 
defendants are m possession of the property by virtue of a title which is of 
a permanent character not delermtnabh by notice from the plaintiff — 
Madho Kooery v. Tehatt Jlam Chunder, 9 Cal 411 (417) A suit to recover 
possession from the defendants who claim to hold as permanent mokuiandars 
18 governed by Article 144, and' not by Article 139 — Ram Raehhya v. 
Kaiftaiihya Naran, ^ Pat 139, 6 P L T. 12, A I R 1925 Pat. 216 

A suit to recover possession from the representatives of the onginal 
tenant after the determmation of the tenancy (no fresh tenancy having 
been created between the landlord and the onginal tenant's representatives, 
either expressly or by assent of the landlord after the termination of the 
tenancy) is governed by thu Article and not by Article 144, and is barred 
if brought more than 12 years after the tenancy expired — Sudalatmufha 
V. Sappant, 48 M L J. 185. A. I R. 1925 Mad. 446 86 Ind. rjia>,..a . 
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Suhbravett liamiah v Gundul» Rammnah 33 Mad 2^ (z6i) dissecitiag 
fr m ladopalh V Uronamra^u Mad 163 

$83 D termination of tenancf — { U to when a tenancy determines 
si.e scv ji I of tht. Transfer of ProjMMty Act) VMien the tenant 1 olds tl'o 
land for 1 five i ['•.nod under a lease tbe temney detemiincs at the expm 
ti n of t? at ptnod If after the expiration of that pcripJ the tenant holds 
over v.ttl ut the as&eijt of the {andioTd or without pijment of rent or 
witl tin) fresh a^rei mint 0/ tenancy lieingciiterecl into such liolJmg 
ov r (» ) ch in English law is catted teimcy Vi sufTcrancfi ) will not 
ituouut to 3 frosh temacy The penod of Jjnutnli >n for a suit to recover 
pi ^sts5Ion from the unant mil run /ram the erpiry 0/ the penod 0/ the 
leas hattkeppa v Seshafipa zi Bom 893 (897) Cha^dn v DajtBfioi^ 
34 li m 504 tao8) HartCtrv Jiiimar Ka»takhya Isaratn 3 Pat 53 f 
fiiisscn ling from hra) nijt v Ant/iajt iBBom 236) PiisaMalv Maidun 
3t Atf 514 <5iSl lUappaa v MaHotnhfama zi Mad *53 (*63) VadapaJU 

V Dronamrajn 31 Mad 163 (167) (dissenting from Adsmulam v Pir 
jRtuutkam 8 Mad 424) Seshamma v Chiekaya 35 Mad 507 (iff)i 
Afiunnt V ^fadin Mohan 31 All 518 (32c) Madan Uohan v Rawthaf^'t 
yC L J 615 Umar Saksha V DaldcoS^ngh pyP II J9t5 Diit Prosaiv 
Gvjar 30 A L J 0y6 Btshnhwar v huadan 44 All 583(583) Mlef? 
a demise nr agreeineat spcaAes the term or event upon wtueh the IcnsROT 
18 to end on the expiry of that term ot upon the happening of that event 
the tenancy IS dttennined ipso /<» r<»—f?igW V 2 ?ijr 5 y 1 T 1 ? 163 Messf» 
ger V Armstrong 1 T R 5| CalA v Stokes 8 Ca&t 358 (36/) ]}tlSon 

V AlboU pB 6-0 S8 DoS \ /«g/is 3 Ta«nt 5 > J3«v Saytr 3 taiflP 
8 SAieri<(fro/>^i* v Balappa 3j Bom 283 (2S6) Mhere hoirev'cr the 
landlord does some act (c g tikes rent) to indicate lus assent to the conti 
nuance 0/ the tcoincj that act v.iH convert the tenancy l>y suUorirtce 
Into 3 Unmey it will from >car to jear or month to month (^cc 1 16 Trans- 
fer of Property ^c^) and the penod ol limitation for a suit for recovery 
of possession frara the tenant it will will run from the termination of such 
tenancy (and not from <ha termination of the ongmal tenancj) — Ram 
Chandra v Dhskhatnbar 37 Cal 674 ((*79 ) A<m««i ' l^fudan Mohan 31 
All 318 (3*1) 7 e>M IJarnarapan v Darshan Deo 3 Pat 403 (fio) 
Kanikeppa v Sheshappa 22 Bom S93 (898) Ram Voeian v hamahkya 
4 P L T 123 7/ Ind Cos 570 

\tcDincj for 1 defnitc feno docs not determine hy re-ison of the 
tenant a disavow. at Of the lamtlord s title but it detenmnes onlj when the 
landlord does some act {e g smTS a notioc to quit) by which J e Indicates 
hJ» option 0/ tciTOinating tlie hose hj reason of such disavowal— 
5 Ari«i « V ^luhusoMi 34 Mad 34C (25/) And unless the londJofd 
elects to do 50 the tenancy remains unaflectetl In spite of th* 
tenants denial of the findlord s right-~-//fii^pan v ^lamri hromJ St 
Had <53 (i&? 163} But in case of » tenant at v.iJ the deolaJ of tha 
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landlord’s title is an e%ndcncc o! the cessation ol the tenanc}’— I6ii (at 
P 16 ^) 

A pereon who hwfullj came into possession of land as tenant from year 
to >ear or for a term of >-c\ts cannot b> setting up durtitg the continuance 
of such relation anj title adverse to that of the landlord acquire by the 
operation of the lawi^of limitation a title as owner or any other title inconsis- 
tent with that under which he was kt into possession In other words, 
so long as the tenancj continues time does not run against the landlord 
in Wsec's fawur The landlords title can be cictinguished only at the 
cxj^ration of the p^nod presenbed by Article 139 and under this Article 
the period will commence to run only when the tenancy is determined 
If after the detcnnmation of the tenancy the tenant remains in possession 
as trespasser, for the statutorj penod (12 pears. Art 144) he will by pres- 
cnption acquire a right as owner or such limited estate as he might pres 
cnbe for — v Ckukaya. 25 Mad 307 (311) , Ittappati v 
kratna, 21 Mad 133 (163) Thus, where the defendants had, after the 
expiration of a lease, held over as yearly tenants and then after the deter 
imnatiOQ of that tenancy, conbnued to bold possession, claiming that they 
were pennsment tenants, for more than 12 years (Art 144) held that the 
defendants hnd acquired by prescription a nght to hold possession as 
permanent Xcnaati—Parjtneskwaram v Jirtthnan, 26 Mad 533 (537) 

A person htrldmg a land for his life cannot by merely giving a notice 
that he claims to be holding on a perpetual or hereditary tenure make his 
possession adverse so as to bar a suit for possession on the expiration of the 
life tenancy— J 3 #«» Perskad v Dudh Nath, 27 Cal 156 166 (P C ) 

By the customary law of Malabar, a tenant under a Kanora or Kui* 
kanom lease is entitled not to be ejected until the expiration of 12 years 
But where no time is fixed for the duration of the lease (* e where the lease 
13 for an indefinite penod) it does not under the customary law determine 
on the expiration of 12 years from its date consequently, in such a case, 
a 6mt for possession brought 14 years alter the espuration of 12 years from 
the date of the lease is not barred — Kelappan v Madhavi, 25 Mad 43a. 
( 453 ) 

A lease for hfo expires on the death of the lessee and therefore a suit 
for possession against the heirs of the original lessee is barred under this 
Article if brought more than 12 years after the death of the lessee, in the 
absence of a fresh tenancy being created between the parties — Kamahkya 
ifsrstn V Bteku Siyg}i, 6 P 1- T 361, 8B Ind Cas 483, AIR rpaj Pat 
4W 

Merc non payment of rent for over 12 years before the institution of 
the landlord s suit for possession, does not amount to tenmnation of the 

tenancy Prem Sukk v Bhupta. 2 All 517 (F B ) , Tola v Saholta, 

V R 1888 

A disobedience by the tenant known to the landlord and 
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by payment of rent to a third party does not at any rate as long as the term 
of his tenancj lasts make the tenants possession adverse though in the 
case of a tenancy at will such conduct might afford evidence of the deter 
ramation of the tenancy — Jitappan v Manaixhrama 21 Mad 153 (160) 
JJofi Crates v JJelis 10 A & £ 427 (434) 

i’/ea 0/ tettaf cy and fi»iif<i/»on tn tt# aUeruaiive ' — In a suit for possession 
of land brought against a tenant who is really a trespasser the defendant 
merely by alleging tenancy in his written statement does not preclude 
himself from setting up the defence of the law of bmitation — Di«o Monet 

V Voorga Pershad 21 W R 70 (74) T B \VTicn a suit is brought to re 
cover possession the defendant may plead that he is plaintiffs tenant 
and at the same time may rely on the statute of limitation If he fails 
to establish the former plea it ts still open to him to rely on the second 
pica and in that event the suit will be treated not as a suit by a landlord 
against a tenant but as one to eject a trespasser (Art m) who has set up 
a pretended tcnanc)--il/ai<fiM 5 <rihfl V f/agapa 7 Bom 96(99) heat aid* 

V Haro Mohan 7 C W N 391 

584 Burden 0/ proof —It is not suffioent for the plaintiff merely 
to allege that the defendant 1$ his tenant The burden lies 00 the plaintiff 
to prove that the defendant is his tenant If the plaintiff fails to prove 
the tenancy the suit falls under Article 142 and (he plaintiff must prove 
that he bad been in possession within 12 years before suit And il the 
plaintiff fails to prove this his suit is barred — hhan \ Saldeo Pas 
S 4 All 90 (93) 

^Vhen there is prool of the relation of landlord and tenant it 1 cs up*** 
•the defendant tenant to shew that the tenancy was determined more thin 
twelve years before suit — Ttmch rta \ Sanguwen 3 hfad it8 Altar 
Stngh V Uam Pilla no F R 1881 Adwutam v Pir Pavnlham 8 Mad 
^24 If the defen lant tenant admits tl at the plaintiff s ownership conti 
niied up to a certain period he mnstshewnnder Article r39whenthe tenancy 
terminated or he must shew onder Article 144 when his adverse possc*sion 
commenced before he can set up adverse possession — Tutsht Da* v Pan 
(hhod :6 Bom 442 (444) 

Once the relation of landlord and tenant is cstabhshed the ce$;ation of 
the tenancy most be cstabhshed by the tenant by means of affrinativc 
proof over and above the mere non payment of rent— /Vein SuiA v DA t/ia 
2 All 317 (r B) 

140 — B> a remainderman, Twelve When his estate falls 
a reversioner (other years. into possession 
than a landlord) or a 
devisee, for posses. 

Sion ol immoveable 
property 
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583 Suit by reversioner, e'e — Where a grant of immoveable property 
IS made to a person for life the period of binitation for a suit by the gantor 
to tecowr possession of the properts the grantee being dead, ivill be 
•tivcl'e jtars from, the death of the grantee — Kullyassan v Mayan. 14 
Mad 495 (498) 

This Article applies to a suit bj a re'crtioner other than a landlord 
Article 130 deals eicpresslj with the case of a landlord suing as suck , Article 
140 deals wth the case of a reversioner other than a landlord as such 
suing his tenant Thus, a suit b> a landlord to recover possession from 
persons who hvve dispossessed the tenants falls under this Article — Krishna 
Cciird\ I/an Churn q Cal 367(370) See also Ram Chandra V Bhihham- 
tar, 37 Cal O74 

The words 'remainderman.’ ’reversioner' and devisee are used in this 
Article as technical terms of Enghsh law Hence accordmg to that inter- 
pretation the word ‘reversioner’ in this Article does not include a rever 
sloner who succeeds on the death of a Hindu widow — Bala v Jaii, 155 
P IL 1883, Roda V I/arnam 18 P R 1895 Moro v Balaji, 

19 Bom 809 (814) . Maharaja Kesha Frosad v Modka Prasad, 3 Pat. 
880 (897) 

The plaiatifis brought a suit as devisees under a will to obtain posses 
cion of certain immoveable property . the) asked also that an adoption 
and alt other conditions of title rehed on by the defendant might be set 
aside and their sole ngbt to the property declared Held that the suit 
fell under Article 140 and not under Article iiS — Fannyamma v Manjaya 
ai Bom 159 Taking Article 118 with Articles 140 and 141 it appears 
that when a person claiming to be the next reversionary heir and being 
aware of an adoption having taken place seeks to obtain a bare declaratory 
Tebef in the life time of the widow who adopted the boy to her deceased 
husband be is bound to bnng his suit wthin six years from the time of his 
knowledge (Art n8) but thatwillnot prevent the reversionerlrom suingto 
obtain pxissession of the estate when it falls into possession (Art 140) or 
when the widow dies (Art 141) if the suit is commenced within 12 years 
from that time — LalaParbhuv Mylne.r^Cai 401(417) In this case the 
word revereioner' in Art 140 has been wrongly interpreted 

This Article does not apply unless the plaintifi is out of possession 
Tlius. a property was bequeathed to three persons in common, but after 
the testators death only two remained in possession of the property, and 
the other devisee hved in a separate house of his own and the evidence 
of hvs partiapation in the property of the two houses was very slight Hdd 
that although the third devisee did not participate m the property, still 
the entry of the other two must he held as entry on behalf of all (as they 
were joint tenants), unless there was cleat evidence to hold adversely 
Consequently, the third devisee was in possession through the other devisees 
and his suit for pcasession does not fall under this Article, nor is it barred 
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nader any other v AppusunJram, 5 M L T loj, 

2 Ind Cas 311 • 

A Hindu testator («ho was the Maharaja of a Raj estate) died in i8t>-f 
leaving a will appointing his widow as e»ecutnx and giving her a life* 
estate m the properties and the remainder to any son that might be adojitcd 
by the widow The widow died in 1907 and an adoption made by her was 
declared to be invalid The plaintiff (a successor to the Maharaja) brought 
a suit for recovery of possession of those properties Held that Article 
1^0 did not apply as he was neither a remaindennan, reversioner nor a 
devisee A reversion ansca where the grantor grants 3 particular estate 
to a person and docs not dispose of the remainder That which is not dis 
posed of remains in the grantor and is called a reversion it js the interest 
in land undisposed of which reverts to the grantor after the e-cbaustion of 
the particular estate But here the complete estate was devised by the 
testator (the life estate to the Maharam and the remainder to the son to 
be adopted) hence the plaintiff was not a reversioner Nor was ho a re 
maiodenaan for the remainder was devised to the son to be adopted 
by the widow ^or was the pfaintcff a devisee— <tT«j5ara;a Prasad 

V Madfio Prosod 3 Pat 880 (897} AIR 1924 Pat 721, 5 P L T 513 
83 Ind Cos 8 i2 

It has sow been settled by anthonCics (see Aote 389 under Article Z41 
post) that 12 years adverse possession against a Lie tenant does not bar 
the right of the rovcnioners whose right accnics only when the estate 
falls into possession Dut where possession had begun to be adverse 
before the life tenant entered into possession. Article 140 viil] not Apply* 
and the continuous running of time will not be prevented by tl e interposi 
tlon of the bfc tenant. The adverse possession would be not only prcjudi 
cial to the bfedenant but also to the remainderman or lovcreioocr Thus, 
where after the death ot the testator but before the administration was 
complcteil 1 stranger catered fnto posscssron of the property, the bene- 
ficiary (who in this case is a bfo tenant the widow of the testator) will te 
barred if the executor fails to sue within the period prescribed by Lw, for 
the estate is still the estate of the testator and not the estate of the bene- 
ficiary (h/c tenant) and consequently n title that may Lc acquired by a 
stranger by Lipsc of tunc will be a title acquired against the testator and not 
Abe iitc tenant Doth Arts 140 and 141 /'rfiwppwif an »sta5* in 
a Life tenant or in a liindn or 3tahamraadan female but where in respect 
of any particular property the title ol the testator Js Itself extingoiahed 
coder sec 28 by reason of the executor faibng to sue within the penoJ 
prescribed by law, that particular property ft-i/; roi dtsttnd to ttw hie 
tenant or to the Hindu or Muhammvlanfemate, and coascquenlJy the case 
will Dot attract tlw operation of Article 140 or 141 — Maharaja hnho 
Prosody ^!aJho Prasad (Dumraan tast), j Vai 8S0 (906), A I N >9-4 
Tat in. 3 r. I.. T 313 83 InJ Cas. 8is 
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S8fi Suit by adopted son — Tbe cluldtess wdow of a Hindu being 
in possession of his property as his bar sold it to the defendants in 1868 
Aftenvards m 18S8 she adopted a son who in 1800 brought the present 
suit to recover the alienated property It was held that tbe suit did not 
fall under this Article because the adopted son as such suing for present 
possession of his father a estate was not a remainderman reversioner or 
devisee within the meaning of this Article The suit fell under Article 
144 — Vofo V Balaji ro Bom 809 (8ig) Sreeramulu v Krtstanmia 36 
Mad 143 (147) ^* 1 ^* ffam v Rajaram 48 fnd Cas 230 (Nag) 

587 When the estate falls into possession — The property left by a 
will falls into possession under the Hindu Law immediately upon the 
death of the testator and therefore a suit claiming title to shares in 
immoieable property nnder a will is barred unless brought within i-* 
jears from the date of the testators death under this Article — Mylapore 
Jyaiavmiy v yeohay 14 Cal 8or 808 (P C) Tbe mere fact that there is 
a provision in the wiJI to tbe eflect that tbe property devised should be in 
the possession of a manager until the devisee should attain the age of 30 
}eais svUl not prevent tbe estate from falling into possession immediately 
on the date of the testators death — Knshna v Panchitrant i-j Cal 373 
( 76) 

Smce the cause of action accrues to a remainderman or reversioner only 
when the esute falls into possession an adverse possession for any length 
of tune against a tenant for life is ineffectual against the remainderman or 
revere oner whose nght to possession only accrues on the death of the 
tenant for h/e — liaunthal v Sktnner 47 All 803 A I 31 1925 All 707 
Cf the cases ated m Note 38<rander Article 141 

141 — Like suit by a Twelve \Vljen the fein?le dies 

Hmdu or Mulutn- years 

madan entitled to ♦ 

the possession of un 
moveable property 
on the death of a 

Hmdu or Muham 

madan female 

History of this ArficI* —In order to amve at a correct notion of the 
scope of this Article it is useful to refer to the history of the enactment of 
this Article Under section * clause ti of the Limitation Act XI\ of 
1859 the penod of hmitabon apphcable to suits for therecoieryof immove 
able property or any interest m immoyeable property to which no other 
provision of the Act apphed was 12 years from tbe time the cause of act 
arose This clause had been interpreted by the Court in a sense 
L -=14 
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bore hardly upon the rights ol the meisionary hcjr under the Hindu hw, 
for It had been held that adverse possession against a Hindu widow entitled 
to her deceased husband's estate was adverse possession also against the 
male heir who w ould be entitled to the property after her death (Sec Note 
389 below) The consequeAce was that a reversionary heir who had to 
right to possession dunng the widow's lifehnte might lose his property 
to a person who had asserted adverse possession against the widow for a 
period of le jears Then came Act IX of 187:, in which Article 142 pro- 
vided as follows "Lake suit by a Hindu entitled to the possession of 
immoveable property on the death of a Hindu widow— Twelve jTars 
— ^Vhe^ the widow dies* Thus, speaal provisioo was made for the rever- 
sionary heir under the Hindu Laiw, who was given la years from the death 
of the widow to bring his suit The effect of this was that time counting 
for adverse possession could not begin to run against the reversioner until 
he became entitled to enter into possession (See Note 589^below) But 
it came to be recogmsed that the rule laid down in the Act of 1871 was 
imperfect, Inasmuch as it referred only to the reversionary heir succeeding 
upon the death of a Hindu undaw, whereas other Hindu females, e g 
daughter, mother, also had only a limited estate in tlic property inherited 
from males So, in the Uter Act, W of 1877, the scoftf of this Article 
was enlarged, so as to give the same penud to Hindus and Huhammadans 
entitled to the possession of immoveable property on the death of a 
Utndu or Muhammadan Jemale The extension of the rule to Muham 
madans was probably intended to meet eertain cases in which b> custom 
or for some other reason persons who had been Hindus and hail become 
Muhammadans were still bound by their old personal law inspitc of tbcir 
change of religion The same rule has been preserved in Article 141 of 
the present Limitation Act of 1908— {PAiia v Cajraj, 18 O C 289. 33 
Ind Cas 371 (373) 

588. .Scope of Article ‘—This Article applies only when the female 
(on whose death the plainlifT 19 entitled to possession) had teen tntl of 
fossesston , if the female had been tn fiossetston of the property till her 
death, this Article would not apply— CoAiMifa v Vpendra. 47 Cal 27t 
(277) Moreover, Article 141 should bo construed so as to cover those 
cases in which the cause of action arises on the death of the female and 
the only obstacle to the reversioner seeking possession is either an aet of 
ih$ Jemah or her inaction, resulting in either case in the loss of possession 
and the need of a suit by the reversioner— Nara^amtireamf v Penasaamy. 

44 ilad 931 (937) This shows that the Joss of possession most have taken 
place In the lifetime of the widow through her act or omission 

This fact was totally Ignored In the case of Cafadhar v ParvaH, 33 A». 

3IJ In rills case, one A dieil leaving two widows D andCasheirs; then D 

died and the surviving widow C was In sole possession of the property 
After the death of C the property was taken possession of by a person 
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who had no right to it and that jsenon occufaed the estate for more than 
12 years Afterwards a reversioner of A &ncd to recover passession It 
was held that the suit was l>am?d for bme ran und^r ArltcU 141 from lha 
date of the death of C The conclusion was correct but ArticJe 141 was 
wrongly appbed because C died while »« possession of the property the 
proper Article applicable to the case was Art 144 

The next question is whether the expression like sait means only 
a suit for the possession of immoveable property or whether it 13 to be 
read with Article 140 so as to mean a smt (or the possession of immoveable 
property by a fotiaindsi’waw or rewriioiwr who is a Hindu or Mahom- 
medan entitled to the possession on the death of a Hindu or Mahommedan 
female ? In other words does this Article apply to alt property claimed 
on the death of a female whether her nght to tt was limited «r unlimited or 
>3 it restricted to snits brought by reversioners who claim on the death 
of a female who was entitled only to a limited estate ? 

The correct interpretabori of this Article w that the expression like suit' 
means a suit by a remaiudorman oc tevetuoner for possession of immoveable 
property that js a suit b> those heirs of the original propositus who 
claiiQ on the death of a feoiak entitled only to a limited estate and who 
are constantly styled reveriionary heirs and not infrequently remainder 
men This Article applies to those cases where there is an estate of the 
nature of a fee simple or some analogous estate out of which there has been 
carved by operation of Uw or otherwise an estate to be held by afentalo 
for her life and a remtinderrcian or reversioner is entitled to the remainder 
or reversion on the death of that female Starling pp 3S3 389 

This Article does not apply to a suit by an heir at law of female (as 
in the case of a son succeeding to the absolute estate of his mother) for 
possession of immoveable property la that character it only applies to 
a suit by a i»erson*who before the death of & female occupied the position 
of a remaiDderman or a reversioner or a devisee and on the death of the 
female sues on the basis of such title as remainderman reversioner or devisee 
— Haihmai Btgum V ii]<uhar Uusutt 10 All 343(346} This Article must 
be read with Article 140 and refers to suits brought by persons clmnung 
under an independent title or the death qf a Hindu or Mahommedan female, 
it does not apply to the case of a person stung on the very same cause of 
action which accrued to a Hindu female and who acquires his right to sue 
as her ht^r-^Atom Shuyan v FattuddtH 12 Cal 594 (596) Molharjau 
V Amnta 4* Bom 714 (717) Chtsa v Gajra) i« O C 389 33 Ind Cas 
371 The estate of the Hindu or Muhammadan female referred to in this 
Article must be a hmUeiJ estate and not an absolute one and the person 
bnaging the suit must claim as the heir of the last male owner on the 
determinatioa of the limited estate and not as heir of the female Art 
141 does not apply where the feinate had been in possession of an absolute 
estate — Zanfunmssa v 5 A >/*{wss«ma», 26 O C 133 Btsheshar v 
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bore hardly npon the rights of the revetsionary heir under the Hindn law, 
for It had been held that adverse possession against a Hindu widow entitled 
to her deceased husband's estate was adverse possession also against the 
male heir who would be entitled to the property after her death (See Note 
589 below) The consequence was that a reversionary heir who had no 
tight to possession during the widow’s bfctimc might Jose his property 
to a person who had asserted adverse possession against the widow for a 
period of 12 years Then came Act IX of 1871, m which Article 142 pro 
vided as follows * Like suit by a Hindu entitled to the possession of 
immo\eable property on the death of a Hindu widow — ^Twehe years 
•—When the widow dies' Thus, special provision was made for the rcwr» 
sionary heir under the Hindu Law, who was given 12 years from the death 
of the widow to bnng his suit The cfiect of this was that time counting 
for adverse possession could not begin to run against the reversioner until 
he became entitled to enter into possession (See Note 589^beIow) Uut 
it came to be recognised that the rule laid down m the Act of 1871 wa* 
imperfect, inasmuch as it referred only to the reversionary heir succeeding 
npon the death of a Hindu widow, whereas other Hindu females e g 
daughter, mother, also had only a limited estate in the property inhented 
from males So, in the later Act XV of 1877, the scope of this Article 
was enlarged, so as to give the same period to Hindus and Mulummadans 
entitled to the possession of immoveable property on the death of a 
Hindu or Muhammadan female The extension of the rule to Muham 
madans was probably intended to meet certain cases m which by custom 
or for some other reason persons who had been Hindus and had become 
Muhammadans were still bound by their old persona) law mspito of their 
change of religion The same rule has been preserved in Article 141 ot 
the present Limitation Act of 1908— C*Ma V Cajraj, 18 O C *89 33 
Ind Cas 371 (375) 

588, .Scope of Artic’e* — ^This Article applies only when the female 
(on whose death the plaintiff is entitled to possession) had been out of 
postesiton ; if the female had been m posstsiion of the property till her 
death, this Article would not apply — Gdbinda v Upendra. 47 Cal 2*1 
(277) Moreover, Article 141 should be construed so as to coa-er those 
cases In which the cause of action arises on the death 0! the female, and 
the only obstacle to the rcacrsioner seeking possession is cither an acl 
the female or her inaction, rcsulUngin either case in the loss of possession 
and the need of a suit by the rcsersioner— A’afoyaHeitedmi v Penatttamy, 
44 Mad 931 (937) This shows that the Joss of possession must hai’c taken 
place in the lifetime of the widow through her act or omission 

This fact was totally Ignored in the case of Cajadhar v rarrall. 33 All 
312 In this case, one A died leaving two widows D and C as heirs ; then D 
died and the surviving widow C was in sole possession of the propert) 
After the death of C the property was taken {xisscsslon of by a person 
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who hjKj no nght to «t and that person occupied the estate for more than 
I' 5wars Afterwards a rewtsionw of A 6 b«I to recover possession It 
was held that the snit was barred for tame ran undtr ArUcU 141 from the 
date of the death of C The conclusion was correct but Article 141 vras 
wronglj applied because C died white »» possession of the- property the 
proper Artscle applicable to the case was Art r44 

The next question is whether the expression like suit means onlv 
a suit for the possession of immoseabtc propertj or whether it is to be 
read with Article 140 so as to mean a suit for the possession of immosfable 
property b) a remeindrrMiaM or revmionrr who ts a Hindu or Mahom* 
medan entatled to the possession on the death of a Hindu or Mahomroctlan 
female ? In other words docs this Article applj to ail property claimed 
OR the death of a female whether her nght (o it was limited or onhmited or 
IS it restneled to salts brought by roa^ersioners who claim on the death 
of a female whn was entitled only to a htmted estate > 

The correct interpretation of this Article is that the expression like suit' 
tneana a suit by a tcmaindennan oc rcvcrawnct for possession of immos eabte 
property that u a suit by those heirs of the on^nal propositus who 
claim on the death of a female entitled only to a limited estate and who 
are constantly styled reversionary hem and not unfrequenlly remainder 
men This Article applies to those coses where there is an estate of the 
nature of a fee atmplc or some analogous estate out of which there has been 
carved by operation of law or otherwise an estate tr> be held by a female 
for her hfe and a reraaindennan or reversioner is entitled to the remainder 
or revemoQ on the death of that female Starling pp y&S 369 

This Article does not apply to a suit by an heir at law 0! female (as 
in the case of a son succeeding to the absolute estate of b»a mother) for 
possession of immoveable property m that character it only apphes to 
a suit by a person who before the death of a female occupied the position 
ol a rcmaiodenaan or a revemoner or a devisee and on the death of the 
femalesueson the basis of sucbbtle as remainderman reversioner or devisee 
— f/ojAwiaf iJegMin V Mathar Huiun 10 All 343 {346) This Article must 
be read with Article J40 and refers to stats brought by persons claiming 
under an independent title on the death <{{ a Hindu or Mahommedan female , 
it does not apply to the case of a petson suing on the very same cause of 
action which accrued to a Hindu female and who acquires his nght to sue 
as htr heir— Ajam Bhuyan v Paisuddiu ta Cal i'94 MalkaiyaH 

V Amrtfn 4* Bom 714 (jry) Ghtsttv Cajraj 18 O C 3S9 33 Ind Cas 
371 The estate of the Hindu or Uahammadan female referred to in this 
Article einst be a Ittnttti estate and not an absolute one and the peroon 
bringing the suit must claim as Uie hsir ol the last male owner on the 
determination of the hmited estate and not as heir of the female Art 
141 does not apply where the female had been in possession of an absolute / 
estate— 2'un/«n«ijra v Shaftpusaman, a6 O C 133 Btshesl ’ 
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Raimshar, 21OC i 4OLJ 948 44 Ind Cas 368, Chsa v Cajraj 
x8 O C 289 This Article intends to provide a rule of limitation appli- 
cable to suits for the recovery of estates svhicb were once estates in expec- 
tancy and which have become vested m the heir of the last male owner 
on the determination of the limited estate held by a Hindu or Muharamidm 
female — Ghisa v Gajraj 18 O C 289 Art 141 I5 merely an extension 
of Art 140 with special reference to persons succeeding to an estate as 
reversioners upon the cessation of the peculiar estate of a Hindu widow — 
Jayawantv Ram Chandra, 40 Horn 239 (245) 33 Ind Cas 484 18 
Bora L. B 14 

Article 141 applies only to those ease* in tvluch the person who bnngs 
the suit IS claiming under an independent title in the same way as remainder 
men and reveraioners claim in amts under Article 140. but Article 141 
should not bo so interpreted that the estate of the Hindu or Muhammadan 
female referred to m this Article must be an estate created in the same 
way as the particular estate upon which the estate m remainder or re«r- 
slon contemplated by Article 140 leans that is to say by grant or devise 
or that it must bo an estate charaetensed bj the same inadents which 
attach to such a particular estate The analogy connoted bj the expression 
'like suit* cannot be pushed to this extreme — Ghisa % Gajraj iS 0 C 
a89 

Article 141 IS restricted to smts by plaintiff whose title and right as the 
heir of the last full owner to sue for possession accrues upon the death of 
a female holding a woman s <fualifted estate To claim the benertt of this 
Article the plaintiff must prove first, that there was \ qualified estate 
in the Hindu female and secondly, that he was entitled to possession 
after the death of the female as the heir of the last male holder and 
further it must be shown that having regard to the existing law the 
plaintiff was entitled to the possession of the properties in dispute at the 
date of the suit — Maharaja Kesha Prasad v Madho Prasad 3 fat S®0 
(807 898). AIR 1924 Pat 721, 5 P L T 313 

This Article applies even though the reversioner comes in after succes 
sivc female heirs, as for instance, where he comes after the widow and the 
mother of the last male holder, and the mother had been dispossessed 
— -Aoti/money v Matnek, ii Cal 791 , or where he comes after the widow 
and daughter, and an ahcnation was made by the widow— SAom Lat v. 
Amorenifra, 23 Cal 4G0 (470) . //anumafi v Dhagatth 19 AU 337 

This Article applies only where the reversioner is entitled to the pos 
session of the property imuitJia'iljr on the females death Tbertfofc 
where the property was In lh« possession of an usufructuary mortgagee 
from the widow at the time of her death and then the defendant a tres* 
posser, obtained U on irdemptioo, and the reversioner brought a suit 
for possession sntldn la jears of the date of redemption though more than 
tweis’e )-ears after (he date of death of the widow, htU that the suit fell 
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under Article r44 and was not hatred Article 141 did not apply as the 
reversioner was not entitled to possessioa immediately on. the widows 
death but was entitled only alter the satisfaction of the tnortgage'-Gawg’O 
SaAai V hanhatya Lai ii A L J 179 18 Ind Cas 8n (8*3) 

Article 141 IS not to be appi ed ladiscnnsinately to all suits by rever- 
sionera if tt« snit fails under tome other Article Article 141 cannot apply 
merely because it is brooght by a reverswner This Article covers only 
those cases in which the cause of actioa is simplj the death of the female 
and the only obstacle to the xo’ersioner seelcing to obtain possession is 
either an act of the female or her inaction resulting in cither case in the 
loss of possession It does not cover cases where the cause of action in 
eludes so nelkiKg most beyond this e g a transaction by the last male 
owner such as a mortgage (Art 148) a mortgage by him and transfer 
by the mortgagee (Art 134) a ixjrchase m court auebon (Art 138) a lease 
(Art 139) or a carving by him of Ufc estates with, a remainder or a rever 
Sion following it (Art 140) or any transaction involving the possibility 
of forfeiture (Art 143) or loss of possesaoa by him (Art 143) In these 
cases the spea&c Article (mentioned wtbin brackets) appLes Thus 
when a Hindu reversioner instituted a suit to recover possession of certain 
lands which had been oaufructuanSy mortgaged by the last male owner 
In 1866 and had been sold for consideration by tbs mortgagee in 1900 after 
the death of the last male owner and dunag the hfehme of his daughter 
who had inherited his estate and died in 1908 htld that the suit felt under 
Article X34 and not Articls 141, and was barred by hmitatioa— SsiSa 
AaiiK V Penasarnt 44 Mad 95s (957 958 ) 

This Article applies only to unsnovcable property and cot to moveablca 
—1 u idravandat v Curfondas ai Bom <340 (667) 

58J Adverse possession against widow whether hats teversfoners*-- 
lieforc the Act of 1871 adverse possession ngainst the widow not only 
barred tl c widow but the revettioners also because the Act of 1859 pro 
vided a period of twelve years from the accrual of causa of action and 
the reversioner s cause of action accrued (rots the same date as the widow 3 
cause of action viz from the date of adverse possessioa~-/> 7 e&t« Ckunder 
V C?MrM Ptrsad 9 W B joy (F B ) Amnia v Rajonee Kant 23 W R 
214 (P C ) Babu V Bhihajf 14 Bom 317 Brobotruyeg v JDavts 14 Cal 
323 (344) 

But the old law has undergone a change after the passing of the Act 
of 1871 The Acts of 1871 1877 and 1908 have spemally provided a 
separate cause of acboa for the reversioner, which accrues when the female 
dies mid the estate falls into possession 1 the reversioner may therefore 
sue within twelve )T:aTS from tfus death of the female notwithstaading 
the fact that she bad been out of possession for more than tuelve years— 
SriHotA V J^rosojHW 9 Ca 5 V 34 <r B) Kokthsol^ v Afoew*. n Cal 
791 (795) Ifiiaraka Katk v Ka tol %am 12 C L R 548 Abkov Charaa 
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V Attarmony, 13 C W N 931 (935) SAd'n Lot v /^wawjiira 23 Cal 
460 , Ram Kali v Kedar, 14 AH 156 (F B ) , Amnt v Bindtsn, 23 All 
448 JKamman v 25 All 433 (439) , Vuniravaniai v Cursonijs, 

21 Bom 6|6 (652 670), Run'hordas v Pafoalibai 23 Bom 725 (P C), 
Moro V Balaji, 19 Bom 809 (8j6) , Mukta v bada 18 Bom 216 (220) ; 
Hathi Singh v Satilal a Dotn L R io6, 5AnKiir(]5a v Ramappit, 18 
M L T 226 5 »bbi V 42 Bom 69 (77) , Bas Khan v 

Outran ^IaUk 43 P R 1901 , RtHia v Rulia, 41 P R 1903 . Ganga v. 
Kanhaiya, 41 All 154 [Contra — Saroda Soondan v Doyamoyee. 5 Cal 
938 (940) But tins case must be deemed to have been overruled by the 
Full Dench case ol 9 Cal 934 SccatCal 8(xi)] A foftion i{ the adverse 
possession against the female was for less than the full statutory period, 
the reversioners would have 12 years from her death to sue for possession— 
Vtnhataraniayya v Veiikalatakashmamnta, 20 Mad 493 ; Chtragha v. 
Mahiaba 79 P U 1898 The law allows the reversioner 12 years from 
the death of the widow, within which to bring his suit for possession, and 
tt IS not m the pow cr cither of the widow or of any person claiming through 
9r against her to abbreviate that period or to substitute another penod 
or starting point of time— Ciirsanias v Viindraoandas, 14 Bom 482 
If however, the nght of the female heir bad been barred by twelve 
jean* advene possession before the Act ol 1871 came into force n rover* 
sionet suing after the Act of 1871 would aUo be barred because n cause of 
action already barred under the Act of 1859 cannot be revived by later 
Acts— Bra;® v Jiban, iG Cal 285 {29C) , Pfehiina v Goun, t C W. N. 
tGa (1G4) , Drobamoyee v Daais, 14 Cal 323 {345) , 5 Ao»i Lai v /fmares* 
dra. 23 Cal 460 (471) 

It has been held in some cases that where property, the estate in which 
has descended to a female heir, nner weaehei her hands but is held adversely 
to her by a stranger, the cause of action for a suit for the recovery of 
the property accrues at the commencement of the adverse possession by 
the stranger, and a suit to enforce that cause of action vvill bo barred both 
against the female heir and against the reversioner after the expiration 
ol the statutory period of limitation counting from the commSDCcment 
pf adverse possession, the stranger having after the expiration of that period 
^acquired an absolute Indefeasible titk to the property Article 141 do** 
not apply to the case— //onuman v Bhagauli, 19 AH 357 ( 37 ^/. 
J'enSaJ v Heel \afain 9 Cal 93 (93) ; CAoMiAgrap v. Laehman, to All 
483(488), Ti* 4 Warn v 5 Aama CAaraii, 20 All 42(46) But in another 
AlUliabad case, wlieru a separated Hindu died la sSOr leaving a widow and 
daughter but no son, and the estate descended to the widow but pelirn‘0* 
nrrrr rea.htJ Arr as a nephew of her husband (who had then no title 
to the property) took possession of tho property Inimedutcly on lha 
death uf the Lut bolder, an I retained {Vosjession for more than 12 yean, 
and then alur the death of the widow in »337. lh« daughter (nsvemoner) 
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rcvcrsjoners of the adopted son for possession of the ahenated property, 
mthin twelve years after the death of the adopted son’s widow, was bcH 
to be barred because the alienee had acquired a prcscnptivc title by 
adverse possession as against the adopted son and Art r^r did not apply 
to this suit — Amnia v Jaltndra 32 Cal 165 (r68) Article 141 applies 
where the last full owner was in possession at the time of his death If 
he himself was dispossessed time would begin to ruiTagamst him and the 
the operation of the law of hmitation will not be arrested by the fact that 
on Ins death he was succeeded by a female heir, « g , widow, daughter, 
or mother — Mohgtidra v SJiamsiinnrssa at C L J 15? (*64) tpC. W. 
N 1280 , Pandurang v Batappa, AIR 1923 Born 364 , Ramayya v 
Kolamma 45 AXad 370(373) oho MahiTaia Keiho Prasad v Madha 
Protad 3 Pat 880 cited in Note 385 under Article 140 

590 O^ree against female — Effect on rewriionefi •— An idvcrse 
possession against the female heir does not affect tlie rcversioBcre (see J»ote 
589 above), but a decree passed adversely to the female heir binds the 
reversioners Thus where a suit by a female hcif to recover possession 
from a trespasser had been dismissed on the ground that it was barred 
by the defendant s adverse possession against her for I3 yev#, the 
decree «o dismissing the amt was binding on the fcvxrsioBer who brought 
a suit for possession after the death of the female Article 141 did 
not apply and would not give the reversioner 12 j'cars' time to sue 
after the female a death, because the plaintiff being bound by the decree 
against the female, he was not •tnltOed to possttsion of any proftrfy 
vnthin tbo meaning of this Article — HannalH v Mothur Mohan at Cal 
at page 18 (I* C) ioWowiagihc StoaCanga Case 9M I A 537 tf a 
Hindu dies fcvving a widow and a daughter, and an alienation being 
made by the widow the daughter brings a suit to set aside^tlic ■ihenalion 
which u dismissed the adverse decree would, in the absence ol fraud or 
collusion, bo binding on the reversioner coming after the daughters death 
—Jlanuman v DhagauU, ig All 357 (374) An adverse decree in a suit 
brought by a Hindu widow for possession of a Zanundan as heir to her 
husband, il it had become final in her bfetime. would Und those claiol“S 
the Zamindon in succession to her. and unless jt could be shown that 
there had not been a fair trial of the nght in that suit or in other words, 
unless that decree could have been successfully impeached on some speosl 
ground It would have been an effectual bar to anj now soil by any person 
claiming in succession to tlie widow— AWa/ws Ha^Mar v Raja of 
ganga, 9 M 1 A 539 (604) 

But where a gilt was mado bjr the widow, and she brought a suit t® 
set aside that gilt on the ground that tbo ooodltions on which the pit h*l 
been mado were not fulfilled by the donees, and that suit was dismivsed, 
the decree la that suit was not tanjing on the revenloners, who cuaU 
bring a suit to recover possession within S2 jrars aitertbe sridow s death, 
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runs from the date of the widows death and not from the date of 
the transfer — Sfceiftfc Abdiir Rahman v Shtikh Walt Mahammad a Pat 
75 (80) 

592 Suits not under this Article — A suit by the adopted son to 
recover property alienated by his adoptive mother before adoption is 
governed by Art 144 and not by this Article because he was not a person 
entitled to property on the death ol a Jcmalc but entitled to the property 
unmedlatelj from the date of his adoption— Aforo v DaJaji 19 Bom 
809 (814) 

Where succession vests jointly in two female heirs (e g two daughters) 
who make no partition of the property a suit by one on the death of the 
other to recover possession of the property cannot be said to be a suit under 
this Article because the plainliQ docs not succeed to the deceased s interest 
by inheritance as reversionary heir but acquires the interest by surviior 
ship This Article contemplates inheritance not survivorslup — Sachindm 

V Rajani r8 C W N 004 (90G) 

This Article docs not apply where the plaintiQ is not the nearest rever 
eioncr entitled to succeed to the property on the death of a female but i» 
a reversioner next in succession to the nearest reversioner Thus the last 
male owner died leaving a W|dow, and the widow impropctlj alienafed 
n portion ol the land but the nearest reversioner did not bring a suit to 
Clmllengc the alienation after the widows death and then died a 
was then brought by the reversioner neat m succession to the deceased 
reversioner, for possession ol the land aUcnalcd iltld that the suit did 
not fall under this Article but under Article 144— Swndar v SaUg 
36 f K 1911 9 Ind Cas 300 

593 Starting point 0! tlmtation — The cause of action for a suit 
by the rcwisioncrs for possession ol lands JcU by the last male owner and 
alienated by his widow accrues on the death of the widow and not on the 
date of the aUcnation — Chxragha v Alahtala 79 P It l8>8 pMrJul hatt 

V Falul Roy 8 Cal 443 (445J See also a Pat 75 supra 

The cause ol action for the reversioner arises when the female dcs 
Where there arc two widows of the last mido holder and one of them dies 
the estate passes to the surviving widow and no cause ol action accrues 
to the rcscruouer until the death of the surviving widow (esen though the 
aUcnatiun was made hj the other widow]— AfufAiyo/a v liarad-igunla 
3'3M L.J 567 Dri V Abu Jaj9r,i-] A\\ 494(498) A/wttJ' Dsdi 
18 Bom 31C (120) . Cursortdas v 1 wndrovARdai I4 Bom 481 

SiiiiiUtl>. wliere there are sevenU daugUteni Inheriting the f\lher» 
estate on the death of one of them the survivors get the whol- erta^ 
and no cause of action will accrue to the roersioners until alt tlic dioghler* 
arc dead 

H the reversioner comes In alter successive female heirs (e g alter the 
widow and daughter or alter the widow luhl mother) lua suit is to time 
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if brought within j-cars of the date of the death of the last female holder 
even though the ahenatioa was made by the previous female holder See 
hoMilmoney V Manick 11 Cal 79 Sham Lai v Amarendra 23 Cal 460* 
Hanuman v Dhagatili 19 AH 357 Under this Article a suit may be 
brought within 12 years of the date of the death of th© last female entitled 
to succession — Pursui hoer v Palut Pay 8 Cal 442(445) 

A widow ahenated her husband s property in 1894 nnd in that jear a 
suit was brought b) the plaintifl s father to set aside the alienation but It 
was dismissed on the ground that be was not the nearest presumptiie 
rei'ersioner but one B After the widow s death m 1897 B brought a suit 
ID 1909 to recover possession of the property but the suit was dismissed 
in 1916 on the groimd that he was not a reversioner at all as his alleged 
adopbon was invahd The plaintiff then filed a suit in 1919 for possession 
of the propertj as retcrsioner Held that the suit having been filed more 
than 12 j’ears after the widow s death was barred under this Article and 
the plaintiff had got no fresh cause of action in 1916 when it was found 
that B wasnot arcveisionerat all Once lioutation bad began to run it 
could not bo suspended ft cao not be said that the plaintiff could not 
bring a suit until the judgment of 1916 was delivered— Jfasga Ha/ha v 
Rama Pa»dtlher 44 M L J 87 A I R 1923 Mad 108 70 Ind Cas 446 

Where a Hindu widow remamed m 1899 and transferred her first hus 
band s property in 1913 and a suit was brought in 1913 by the reversioners 
of her first husband to recover the property held that the suit fell under 
Article 143 or 141 if Article 141 applied the cause of action for the plain 
tiff accrued not on the date of alienation but on the remamage in 1899 os 
the widow incurred civil death so far as her first husband was concerned, 
by her remamage and her subsequent possession was that of another per 
son m the eye of law The smt was therefore barred — Nalhu v Hat Bahu, 
IX N L K 80 29 Ind Cas 61* 

If ^n alienation was made by the widow of the last male holder m 1837 
and the plaintiff (who is the daughter s son of the last male holder) succeeded 
to the property in 1890 after the death of the last surviving daughter of 
the last male holder the suit is governed by the Act of 1877, and not by 
the Act of 1859 because the starting point of limitation is the death of the 
female (1890) which took place while the Act of 1877 was in force and 
not the date of ahenation (1857) Sec Hanuman v BhagauH 19 AU 357 
(3O5) Sa nbatwa v Raghava 13 Mad 512 

Effect of bar of UmUahon — If the nearest reversioner entitled to sue 
under this Article does not bnng a suit within 12 years of the death of the 
female for possession of the property ahenated by the female and then 
dies the reversioner next in succession to the deceased reversioner is not 
thereby barred but is entitled to bnng a suit within 22 j’ears from the 
death of the deceased reversioner The possession oT the defendant which 
was adverse to the deceased reversioner docs not become adverse to the 
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present reversioner until he socceods to the propertj — Sundar v 
Ram 36 P R 1911 (P B) ^Ind Cas 300 M<ilharjun\ Amnia ^2 Bora 

714 (7J8) 

594 Presumption of death of female — The plaintiff sued in ig/t 
as a rtvcrbioncr to recover possession of property ahentted by a Ihndu 
mdon who had disappeared m *86^ and was not heard of since 18^0 
The iower Court held that under sec 108 of the I \adcncc Act it would he 
presumed that the widowr died at the time of the suit and that thenforc 
the suit was within time But the High Court hell that it hy on the 
pfamtiti: to prove aflirmatucly that he had brought lus suit within ti years 
from the actual death of the widow and that no presumption would lo 
drawn according to the terms of sec 108 Evidence Act— /ny airant v 
f?awcAa«<fra 40 Com 339 ( 47) When the question is not merely of 
death but of death at a particular Ume there is no presumption as to the 
time but the party concemeU to mate out the death on a specified 
date must prove jt by evidence— v MunnalaJ 13 N E E >6 39 
Ind Cas sx Sccalso lenKala Ranahmhua v }>riraniuUi 46 M L J 
54t (P C) where the entry in a punthtt s bool* as to the date oi the death 
of the widow was held to be uArebabk 

But whore It is knowm that a wodow died in May rpo^ but the exact 
date of the month is unlcootvn and (he plaintiff brought his suit on the 
jth May 1914 held that the de/endauis were bound (0 prove that the died 
before the jth of May i^t—Tant v PtHt Ram j Lab 334 l}}7) 

X45 — For possession of Twelve TJic d'ttc of the disposses* 
immovctblc property years ston or disconti 

when tiu’ plamtilT nuance 

while III possession of 
the property, has been 
dispossessocl or has 
discontinued the pos- 
session 

Appbeation of Article — The general rule of limitation in suits fur 
recovery of property Jn cases where the plamUQ while in josscasion has 
been dispowesscd or has discontinued possession is twelve yc3« ft*’' 
U the defendants rely vjvtt a shorter penod of limitation under any speovl 
taw, the burden hes upon them to establish the arcumstanccs reqoi»»t« 
to make the abatlce term appheabte Thus wl ere the teuants haw teen 
dbpuaseucd by their landiord and bnng a suit to recover the land wifbin 
13 yvars from tlx. date of dispossession bat the defendant Jtandlonl) 
contends that the land being an ocettpanry holding lJi« speaaJ fniod of 
two years limitation prescribed by krtidc j S«.h III of tlie IVngvl 
Tenancy \ct applies held that Jl lies B{v3u tJo de'endant tw estate h 
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the i)ccnpanc\ characttf ot the holUn^ «> a* to bnng the suit wtlun 
the scope of the speaaj rule of hnuUUon — Tam \alh \ lixiar Chandr{^^ 
C \\ N 3o5 (^O’l 

595 "While h pjstsj Jian " . — hen a piaistif? s title is one* establish- 
ed, hi» po«^i~isKm however obtained t t nhetbcf »t is taken forctblj' or 
nat) woiilj bo jwssfssinn v.ithin the meaning of th« trticle — jPre/oh 
Chardra i Durg^ C^ar-i>i o C N tofit Thus where the 

nghUal fiwnct” of lands was •hspoisesscd but succeeded in ousting the 
trespasser without recourse to kiv and continued »* possession, such 
passessioti Tcould I* the possession oi the owner v>«Iiki the meaning of 
this \Ttic3c. and if the rightful owner is again aftorw srds dispossessed 
under a decree obtained W the Iresp-isser under section g of the SpeefCa 
Relief Act, the penod of Sicndation (or a suit b) the nghtfol owner 
to reiser possession would run from the da<* of the dispossession under 
the decTK, and not from The date of the original dispossession The 
interval between the time v-ben the owner ousted the defendant and 
tbe time when tbo defendant recovered possesion o! the land under 
«c 9 ot the Specific Relief Act stiould enure to the benefit of tbe owner 
and ftot of the liTSpasser — Jonah v Suiya ha>i{a 33 Cal Sat (Sad)} 
Protab Ciaiidra v Purga Charan 9C W K toCt (lodt) MumtamiixH 
\ Starhatuia, 3 C I. J r , M'atiruddxn w Deot i d C L J ,^72 

Possession a either actual or constructive Wbr/e one CO tlviref 
holds the share of another co sharer who being absent had simply ceaeed 
to bnW actoal possession the holder s possession implies eonstruettte 
possession b> the reaf propnetor While either kind of possessioa exists 
in the proprietor, time Uoo not begin to run against him — Shaktaia Surayt 

V AiXM, 29 P R 1910 5 Ind Cas &S? 

594. Dupottesslon —Dispossession implies the coming m of a person 
and driving out of another pereoii from possession — Rains v Ouxloii (tSSo) 
t* Ch D S37 ^53^) . i5»of*nif»a v Sarojini 40 C W K ,$1 pane^oo 

V Jantiwar, 3* C L J 9, CAarw CAandra v Nahttsh Chattdra. 50 CaJ 
49 (43) Dispossession Impbcs ouster, and the essence of Ouster is that the 
person ousting is 10 actual occupation of th<f land The mere 

that the plaintiffs are not ii» possession of tbe disputed laud does sot decide 
the question whether there was dispossession The statute appbet not 
to want ot actual possession by the plamtifi but to eases -where he has been 
out of, and angiHer it in, possesston of the iands for the presonbed time-,. 
Snftihv Loyd. 23 L J Each I9J. Sietkk Bahadur Ah v Surelary ef 
Siah 2 r D T. 133 '' 

If a proprietor who has been colJectusg rent from tenants is prevented 
Iron doing so because a rfval |«roi»jctor has successfully loioked the 
aid of a Court of Justice, the injured propnetor is ’dispossessed' from hij 

poperty just as It he bad been dnveaontlqr physical iotce—AnaMUa v, 

SadatuHii 26 Ind Cas 368, Lala Sahu v Ciunaria, 2 Ind Cas 381, 
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Dispossession nnder a decree of the Coort ohtaincd tinder section 
g of the Specific Relief Act is dispossession wnthin the meaning of this 
Article limitation runs against tie true owner from the date of such 
dispossession — Protab Chandra v Durga Charan <) C N 1061 Afaw 
tazuddm v Barkatulla - C L J i Jonah v Surja hanta 33 Cal 821 

WTiere the defendant gathers the fruits of mango trees claimed bj the 
plaintiff that amounts to dispossession and a suit to rccoter possesion 
must be brought within 12 jears of the f rst of such acts — Dap < v Dhondi 
180T P J 22t 

Where upon the occasion of a regular settlement tie plaintifTs who 
were the propnetors of a land on which the rent free tenure had been 
resume 1 some jears before declined to engage for tie pajanent of tic 
land revenue m consequence of which the Goaemment made the cnga»c 
ment with the defendants avho were put in possession of the land it was 
held that there was dispossession of the plaintiffs or discontinuance of 
possession by them svilhin the meaning of this Article and that time bepn 
to run from the date of the defendants being put into possession— tfuSa 
»;iM«d yfmflnu//a V DadanS*fgh 17 Cal 137(142 143) R C 

597 Enefoachment by tenant — ^Vhen a tenant takes possess on 
of lands of his landlord outside his tenanc) and professes to do so In his 
character « a itnani the landlorl is dispossessed in a 1 mite I sense in 
other worls le is deprived of actual or Ahat possession of the lanl hut 
not of proprietary possession or possession by receipt of rent In such a 
case Art 142 would apply an I the landlord if 1 e wishes to eject the tenant 
must bnng his suit within 12 years of the dispossession If he docs pot 
do *0 his title to reeoicr actual possession would be barred but his right lf> 
propnetarj pwssession t < right to receive fair rent would not be lost 
because the possession of the tenant so far as the latter right is conterred 
has never been adverse — Jshanv lianranjan - C L J 123 Ifthe tenant 
encroaches upon the lands of his lanllord and claims that these lands are 
tn/^in Ills tenure an! thus I olds possession of those lands for m le 
than 12 years the landlord s suit for ejectment is Uirfcd un Icr Artid® 
142 and the tenant by virtue ol the statute of limitation acquires a right 
which entitles him to claim to boll the lands as a tenant of his landlord 
an 1 to resist the landlonl 3 claim for Vlas posscvsion put the landlord s 
propnetarj right is not lost becau-se what has been asserted by tie tenant 
Is not that he has acquired by wlvTise possession an absolute interest 
but only a tenancy right In the property — Copal AriiAna v Laiktram 
2& C W V f34 (Gif) Raitao v SuJJkram 8 C L J 5S7 N however 
the tenant Interuls the cncroachinent for lis own exclusive teneft and 
sets up a 111'# aJeerje to the tni re intetettol the landlord the latter mast 
bring a suit to eject the tenant os a trespasser if he fails to do so Ws 
to the proprietary possession ns well as to the actual possession wouU 



Art 142.3 


THE ISDlAS LIMTT\TtOV \CT. 


543 


ly>thheK\m>l — l>kjH v Rjmranftit 2« L J /?>{<oo v Sudhram, 

SCI is-, 

Th? natuft and I iht jitv-si -.sum must ili^nd vijv>n the nature 

and exttni of thi n>.Iil5 ass< rt«d S\ tht rt c<»ndoct or express declaration 
of the tenant Conscijucntlv thtw tan bt no aaimsilnn of an absolute 
title when it found that tb« tenant lias ass-cftid nnthknj, but a litnitcd 
interest Adverse jiceisessii n of a limited mtrrrst though a gooil plea 
to a suit for ejectment is kood onis t«« the extent of that interest and not 
of the enure interest — /sAon v Humraniim j ( 1 ] 135 tfiifftHraAAOT 
V Orr. 35 Mad 6tS (6ji) Sw Note 611 \ ondtr \rt <^4 

An encroaehmcrit made by a tenant on Oie properta of his landlord 
slMulii not be prcsunirrl to bare Uen wvlc atmiiutily fnr his own benefit 
and as atrainst the landlord but should be deenied to be added to the 
tenure and to form part thereof— Csuiat v DamoJat if> Bom 552 (558) 
The true presumption as to cncroachmenU made bj a tenant on the ad- 
joining lands of lus landlord is that the lands so encroached upon are 
added to the tesure and form part thereof fof ike benijit e/ Ike Unant so 
long At tit onginal Aofdin^ cenitnues, and afterwards far the benefit ef Ais 
landlord, unless it clearly appears by some act done at the tune that the 
tenant made the encroachments for his own benefit— p«r Markby J in 
Gooroo Dost v Ithnar Chandra, za tt It 246, trutAuraAAoo V Orr, 35 
Mad 618 (O21) Cut this view has been dissenfcd from in later cases of 
the Calcutta High Court Thus, in Hudd/ar Ckand v fllcajari/ to Cal, 
820 {822) Garth C J saj-s ‘ It would seem strange, jf as a matter of law, 
a tenant were allowed without his landlord a permission to appropriate 
any land which adjoins his own tenure and then when his landlord com- 
plained of the trespass and rerjuircd him to give tho land up, he were 
allowed to take aiisaotage of his own wrong and tnsijf upon ref2tjj,>,^ 
possession of tl until Ike expsrahon of Air tenure In Prolkad Teo^v Kedar 
Nalh, 25 Cal 302, it baa been beM that if a tenant encroaches upon the 
~ sdjofDing lands of ha landlord, the landlord may tj A« eAawM treat him as 
a tenant m respect of the land encroached upon, but the tenant has no 
right to eontpel the landlord against hw will to eucepi Atm os o frHOiif 
respect of that land In another case Mookerjee J observes. "An jn 
croachment made by a tenant upon, the adjoining waste land of his land- 
lord. IS fane made by him in his dtaracter as a tenant , but ft f, 
open to tie landlord lo repudiate the relation, to treat hini as a trespasser 
and to evict him as such . on the other hand, it is open to the tensot to 
indicate at the tunc he encroaches that he intends to hold the encroached 
lands for his own exclusive benefit, and not to hold them as he held the Lind 
to which they are adjacent . Ia tlus event the landlord, though -wilimg to 
treat lum as a tenant, may be dnvmi, by an assertion of a hostile title tj 
a suit to eject him as a trespasser — Man v Jiam Ranjan, 3 C. L. j j ’ 

It has been Sefdlfn some cases that Utoteoirttsperesirs 
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fil Inntls cm onjj commence to bea^Ucrsewhcnatitlc adverse to the land 
lord js asserted or when the landlord becomes aw Ate of the cncfoachmcBt 
>n other words the tenant js bound to prove that he set up a right of tenanej 
to the encroached lands to the knowledge of hfs landlord — /xAan v 
ranjan 2 C I J i 5 Halt Ahtttd v Tota Meah 31 Cal 307 (toj) 
Krishna Cobtt da V Danku Behan 13 C U y CqS Cut the JIa Ins 
Hich Court holds that tlis rule « stated in too broad terms tlat the 
ordinary rule of law is that possession held bj a person in his own right 
IS adverse to the tnie owner whether thcownerfs auarc of such possession 
U-ingtakcnor not and that a tenant is not bound to prose that hJ* 
encroachment svas knorni to the landlord — ^fulhurakhoo \ On 35 'fvj 
C)8 (622) \t any rate where the tenants were Cultivating the cncroaclej 
lands for a considerable length of time (e g 30 j-ears) tl e landlord « 
know ledge of the encroachment will be presumed 

598 Discontinuance 0/ possesslan — DSseantinuance refers to a case 
where the person in possession rocs out and is succeeded t« faztisuon 
by anothee—Brojendra v Abdu! ■•a C T } 3S3 Brojendra v 5erg/i’»l 
so C b 481 Sheikh Sohnur V Uuttman r C 'V sjj CharuChan 
dra a SeinsA Chandra 50 Cal 49 (03) ffoins v Button (tBSo) J 4 Cb 
^ 537 (539) Theworl discontinoincc means an abandonment el 
possession followed bj t\\c Mual pouesston of another fersan ThM I tbmk 
must be its meaning for >f no one suececls to tic possession aaeilnl or 
aban loncd there coul i tx: no one In whose faaoiir or for whose protection 
thu statute woul t operate To constitute discontinuance there wwl 
both lx. dereliction b> the person wlw has the nght an I actual possession 
whether adverse or not to be proteetc I Actual possession w tl e object 
of the statute ml to i{pl> its pr visions to an> other case wotilJ be to 
violate Its plain meaning an I polics — per Dfjekbume J in VeVanrii v 
Vehirty loJr I K S> ahv Itoyd z^l J Ft » 9< TlcfrinorSe 

IS that the owner most be consi lend jn i>oint ol law asal lajs In presets >n 
so long as Here is no intrusion Tie starting point for tie Imitation 
under Anitle J43 is the date of dispossession or discontinuance ant net 
the date when the owner cca.ses to occupj tie Un Mehan » 

Bray Behan sT L J 59* (593 5J»J Therefore where it 1* found tl‘at 
file lan 1 In dispute Is the propert) of the plaintiff that tJwiugh the pi dot ff 
under a mistake laid down certa n boun lar) pillars leasing the land in d v* 
pule outside the boundar) pillars ra cue entered Into possession ol the las\ I 
*0 left out until within jj jcaw before the date of the institution of the 
preaentsuif ArW that having regard to tlie nature of the louJ (wt‘ch 
was jiinele land} tie pTsscssion shoukl be held to have cootinursJ with 
lie pbin'iff unt 1 hr was actnall) JisposfcsscU an I thst ll.ercw« 
dtuonUnuanee ol the plaintiff • pmseasion on tlie date of hu Djlng daws 
11.C boun Jary pliari within the meaning of this ^ 

V dfultmin I C tt \ 277 (*79) 
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In the absence of motive for abandonment and of the evidence of 
infen/j<jM io abandon, a suit by the plaintiff for possession is not barred 
by Article 142 — Shahabal v Garush 53 P K 1007 Thus mere non resi- 
dence in a house omng to its beingin nstate of repair does not consti- 
tute discontinuance of possession of the house in the absence of an inten- 
tion on the owner’s part to give up possession —Knshnammal v Ptchan- 
vatayyyan, 7 M L J 186 The fact that the land is merely allowed to 
lie waste while the owner is m a distant place does not constitute dis* 
continuance of possession— AfuioMmad Yar v Ghulam, 49 P R 1884, 
Raimanv Basharat, X05 P. It 1901 . Naratn v Btlta, 25 Ind Cas 82 But 
long absence and inaetion may ^evidence of abandonment — Shaktada Suraya 
V Anm. 29 P R xgio , Ntkal Smghv DulaStngh 38 P R 1883 

The mere failure to culbvate uncultivable land does not constitute 
abandonment — Skahabal v Canesh, 53 P R 1907 The pnnaple is that 
there ran be no discontinuance by absence of use and enjoyment where 
the land is no^ capable of use and enjoyment — Leigh v Jack, (1879) L, R. 

5 E* D 264 (2^4) 

The mere fact that a mine has not been worked by the owner does 
not amount to discontiQuanco of possession — Bengal Coal Co Ltd v Motte^ 
ranjan 22 C W N 441 

A person, by merely living outside the village cannot be said to have 
abandoned the site in the village in which he once had his residential 
house which had fallen down and had not been re built for many years 
Possession in case of such vacant site is presumed io go with title, and its 
mere use by a neighbour for the purpose of teihenng his cattle thereon 
cannot be regarded as adverse possession— Z.ar%>nau Das v Narsingh Das 
101 P L R 19:6 36 Ind Cas 207 

The owner of a property who has accorded permissne occupahon of 
the same to a person on the ground of chanty or relationship cannot be 
said to have discontinued possession of the property, within the meaning 
of this Article, because under such circumstances the possession of the 
occupier is the possession of the owner— Co&iacfa Lat v Debendranath, 

6 Cal 311 (313) , where therefore the owner seeks to recover the premises 

so occupied, the suit does not fall under this Article but under Article 
144. and bnutaboD runs from the time when the occupahon of the tenant 
becomes adverse to the owner— Gvhn«f LtU v Debendranath 6 Cal 311 
314 (reversing on appeal GoSiifd V. DefcsnrfroHart 5 Cal 679) W’hero the 
pfainfiif s fiusfsinrf conveyed to Aer a Aouse ra iSgS in satisiaction of her 
dower, but contmued to reside m the house as before till his death m 1911 
whereupon the defendant (the sou of the plaintiff s husband by another 
wife) took forable possession of the house and then the plaintiff sued 
to recover possession, held that, having regard to the relationship, the 
possession of the plaintiff s husband from 1898 to 1911 was only pernussiv^ 
occupation and did not amount to dispossess-"" '■ '* * *'• 

t. 35 



546 


TIIE INDIAN LIMITATION ACT 


(Art 1^2 


possession of the plaintiff, and that coosei^uently' the plaintiff must t« 
deemed to liave held possession up to 191:-— WraAiw v /$a Rasul 41 
Bom 5 (la) 

Where on default of payment of Government revenue bj a cosharcr 
possession of his share was made over to another by Government on a 
farming lease which expired m 1871 bnt on the expiry of the lease the 
lessee still retained possession for over twelve jears and the onginvl 
owner or his representative made no claim during the period / ele that there 
was a discontinuance of possession by the original owner from 1871 mil m 
the meaning of this Article — Vadko V Surjan 28 All 381 (.8j) 

599 Attachment by Magistrate — ^An attacbment by the Magistrate 
under sec 146 Cnminal Procedure Code docs not amount to dispossesvl m 
of the true owner from the property attached nor does it amount to a 
discontinnance of possession by the owner Although the actual or ph> 
sical possession is with the ^faglstra(e it is merely a custody or detention 
on behalf of the true owner pending the decision of the Court of compelent 
jurisdiction The legal possession will dunng the attachment !« wilh 
the true owner Consequently a suit for deeJarafien of title to the pro 
perty attached is not a suit for possession under Article 143 or r-ff butfalh 
under Article ito^Rajah of \ /nkalagtn v Isokafath 26 IkfiJ -|fO 
413) (dissenting from Goneami V Sr$ Gsrdkanjt -•oAlI rso) Pauitafal 
V Panehu 49 Cat 344 Drof njrav Sarajtm 'O C W N 481 

Uhen property which is m dispite between tivo pirtfes is aflachni 
and taken possession of by the Collector for the protection of the Covem 
ment revenue it is his duty after crediting the Government revenue anS 
paying the collection expenses to pay over the surplus of the rents coIIeefeJ 
to the real owner And so tong as the Collector retains possession I « 
possession must be hell to be on l<ehaIfof and not adverse to the real 
owner Sot docs ttw Collector s possession become one on behvlf of 
the defendant simply because he afterwards delivers possession to the 
defendant In consequence of a decree— Aoron Singh v Dakar Ah Rkan 
5 All X (6) (P C ) 

But if after attachment the Magistrate puts the defendant In pf>«es 
slon of the property then of course there Is actual dispossession of the 
plaintiff and a suit by the plaJoUff against the defendant would U* 
govTmed by this Article — Snarah v AdebuJJf x6 C M V 1073 

Coo Barden of pros/ — In a case falling under this Article 
plaintiff must at the outset show that I* had been In foiiftiion will I® 
twelve years before suit and cannot rest mcrelyon a i»roof of 
In cases falling under Art 144, the plaintiff may rest content with proof 
of title only and the burden lies on the defendials to show that they haw 
hail a possession inoontlitent wvth the title of the plaintiff more than twehx 
yean before suit)— fjti v Jlalaji 14 Bom 438 (4®*) /Irakis v /la 
ffaiMf 41 Bom 3{ti), Mgro D/tai v KamaCkandra 6 Bom 308 tf *** 
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tnohan v HolAura Mohan 7 Cal Udil Waraiii v Golab Chandra 

27 Cal 221 (P C) Mohtma Ckunder v Mohesh Chunder 16 Cal 473 
|P C) Gopaul V }itlmoney to Cal 374 Kathtnaih v Shrtdhar 16 Bom 
343 huppusuami v Chochahnga 49 M L J 788 Innasttnitihu v Upa 
karath 23 Mad xo (P C) Ramayya v Kotamma 45 Mad 370 (37 ) 
Jafar Alt v Masfiu^ 14 AH X 93 Hajt Khatt v Baldeo 24 All 90 (93) 
Komtl Prasad V Bharat 23 A I> J 874 Mtrta Shan sher v Kunjbehart, 
12 C M P> •’73 Asghar Rita v Afekdt 10 Cal 560 (PC) ilahomed 
Alt V Khaja Abdul 9 Cal 744 750 (P B) Rant Hetnanta hutnart v 
Jagadindra xoC W N 630 (P C.) Altdnapcre Zamtndart Co v Panday 
s F L J 506 Bharant Kanta v Gabar At 17 C M N 389 (P C) 
Rakhal Chandra v Durgadas 26 C \V N 724 Mathar Hutatn v Bihati 
s8 AH 760 Afuthia Chilly v Setna 12 Bor L T 234 , Indtr Lai v Ram 
Surat 3 P L J 724 (728) Shtva PraSad v Htra Stngh 6 P L J 478 
(49X 523) F B AVhere there is no evidence or no evidence of any value 
on tehall of the ptaintiS as to his possession at any tune dunng 12 yeaes 
before suit the plaintiff a case mil fail and in such case it la immatenal 
that the defendant s evidence is weak or if he offers no evidence-~ 5 <liea 
Prasad V Htra Stngh 6P L J 478(523) 

But the plaintiff need not prove actual user for in fact possesiioa 
IS sot necessarily the same tbisg as actual user end if the land is of such a 
nature as to render it unfit for actual enjoyment in the usual modes (as for 
instance where the land was a narrow slip of unenclosed land adjoining 
a public lane and unsuitable for agnculture) it may be presumed that the 
possession of the plaintiff continued until the contrary is pnytd’—Inder 
La’ V Ram Surat 3 P L J 724 The nature of the possession to be 
looked for and the evidence of its continuance must depend upon the 
character and condition of the land in dispute If the land u either per 
mancntly or temporarily incapable of actual enjoyment m any of the 
customsxy modes (residence or tillage or receipt of rent) as in the case of 
land covered with sand by inundation or jungle land at would be unreason 
able to look for the same evidence of possession as in the case of a house 
or cultivated field All that can be required is that the pJaintifi should 
show such acts of ownership as are natural under the existing condition 
of the land and in such case when he has done this his possession is 
presumed to continue as long as the state of the land remains unchanged 
unless he is shown to have been dispossessed — Mahomed Alt v Rhaja 
Abdul Gunny g Cal 744 731 (F BJ Tkthur Smgk v Bhogeraj 27 Cal 
23 (28 29) Rahhal Chandra v Durgadas 26 C \V R 7^4 

fifere proof of symbolical possession is not suffcient in a ease where 
the plaintiff ought to bate been in actu^ possession as for instance where 
the land is not in the occupation of cultivating tenants In such a case 
the plaintiff cannot discharge his onus only bj giving evidence of symbofa 
cal possession within i2 years before suit •^Raghunath v 
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Bom. 933 (936). s4 Bom L R 499, 68 Ind. Cas 91, A. 1 . R 1922 Dom 
* In case of a bare sjtc, symbolical possession obtained by the pJalntifl js 
equivalent to actual possession Tberefore, vihcro the plalnliQ purebased a 
land, whicb was a bare site, in a Coart sale In July 1902, and oblatnia! 
Bjinbolical possession tbrougb Court in October 1904, and be alleges that 
he was ousted therefrom in 19*4 and he brought the present suit for 
possession in March igib, it was held that the sitabolica! possession 
was equivalent to actual possession of the plaintiff, and the defen' 
dant coubl defeat bis claim only by showing an adicrse possc'^ion 
for more than tnel'c >caTS — Koman v Vmrn, 76 P R. j<)iS, 47 Ind. 
Cas 411 

In a case falling under Art 142, the defendant will not have to prore 
that his possession was adverse : the word 'adverse* does not occur in Arti 
cle 142; the question under this Article is whether the plaintiff while 
in possession has been dispossessed or has ducontinued the possesrion 
more than ta j’cara before suit — A/oJkammai Amanulfa v Biufati, 17 Cal 
* 37 . t'iS (J* Q ; CuNaXa* v CArii. S7 O C 230, 79 Ind. Cm 964, J 0 
\V. R 3S 

The plaintiff cannot, merely by proving possession ot an) period pnor 
tn 13 years before suit, shift the onus to the defendant — 3 /oAetnri Alt % 
Kkaja AbJu). 9 Cal 744 (75a) r R (disaenlmg from Kolly Cbutt \ 
SrcKlary cf Slal/, 6 Cal 735) Maharaja A’peusir 5 l»ifA v A'unJ fob 
SMI A. t99 (220| Surfik CAamfra v 5 Aifi A’oiifAa. 51 Cal 66 it i 9 
C NV K 637, AIR 1924 Cat 835 Fven tic fact that the (Icfew^'mt 
ailmlts tbit the land in dispute onre txJpngrd to the ilamfi/f a* ''Of"* 
time or other ^not necessarily within 1 3 years pnor to suit) »h«t the 
onus onto the defendant of proving adverse possession — tfaiAar ifuiate 
V Hekart Stn(k. jS All 78a (762) 

If the pGdntifl can prove that he was in possession wllhin ix yvam 
before suit, tlie burden lies on the defendants ol proving a present title 
to the land in themselves, betore they can succeed— Surfflma v. K/sk\ 
102 P. R. 1S79. 

Where in a ault for ejectment, the record of rights raises a presonp- 
lion In the plaintifl's favonr, the onus is aliifted to the defendant fu «*a' 
hsh afTirmafivrly that (he plaintifl has been out of possession for nf-ie 
tlian 12 year*— -SAeiAA iiartei v. JDaiant, »t C, W, N, 273. jy ln<l Ca* 
33 & 

In a suit for possession <if certain land as having accreted to jlaintiff'* 
vllUpe by alluvion, it bra on the pWntJO to prove both tlUcand posvwdon 
within II yean. U the pJaintiS ■ title U proved, he may aucreed e»>-er hf 
pfOYing that the land fa suit had accreted by ftUuvfan wfihin ite Lmdi- 
tloo period I or the plainUfl tnay prove that allhouyb tU land I.**! ae ortrd 
mote than 11 j-ears l»lote ault, U la.1 TcnalnM wilfja the bnifaH'ft 
yetWf watet or Jcojl- iaod, In rnpect of srfdcb the pmcsiptiua woaJd 
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anscthat possession folloived title — Habibulla v Lalla Prasad 34 All 
612 (614) 

UTiere a vendee of immoveable property sues for possession his vendor 
not ha«ns been in possession at the time of sale it lies upon the plaintiff 
to shew that his vendor was in jiosscssion at some penod within twelve 
>ears pnor to the date of the sile — Deba v liohiagt 28 All 479 (480) 
AdsAnoiAv Skndhar z6 Bom 343(346) But see these cases commented 
on in bote 374 under Article 136 

The quantum of evidence of possession which it will be necessary for 
the plaintiS to adduce wvU depend on the circumstances of each case 
In some instances very slight evidence may be suff cient to shift the burden 
of proof on the defendant Thus 10 dealing with the question of posses 
Sion as between brothers and sisters in native families regard must be had 
to the conditions of life under which such families hve and to the fact 
that m such famiUcs the management of the property of the family is, 
by reason 0! the seclusion of the female members ordinanly left in the hands 
of the male members In the case of such famihes slight evidence of 
enjoyment of income arising from the property is sufficient prtma facte 
proof 0/ possession— /imyr* Wmwu V Alt Htistn 20 AU 162 (185) 

601 Presumption —Possesstat follows iule — If there are two 
persona m a field each asserting that the field is his and each doing some 
act in the assertion of the nght to possession and if the question is which 
of these two IS in actual possession 1 answer the person wl 0 has the 
title IS in actual possession and the other person is a trespasser —per 
Lord Selborne in Lows v Telford (1876) 1 A C 413 In a case falhng 
under Article 142 the plaintiff will have to prove not only that he had a 
fil/e to the land but that he was |A fewwisn within i” jears before lie 
suit It is not sufficient to enable the plaintiff to succeed in the suit 
merely to prove that at some date antecedent to a jicnocl of is years 
pnor to the institution of the suit he had acquired some paper title to the 
land he must also prove that he was in possession within 12 years pnor 
to the suit This possession will be presumed from title under certain 
circumstances Thus where the evidence of possession on behalf of the 
plaintiff and on behalf of the defendant as to the formers possession 
within 12 years before suit is strong and evenly balanced the presump- 
tion that possession goeswith title will prevail —/fo^aSAieuv HtraSngh 
6 P L J 478 (525) F B Runjeei Pam v Gobttrihan 20 W R 23 (P C ) 
Faktra v Munshi Ramcharan 35 Ind Cas 554 1 P L J 146 (148) 
Dbrnn Stngh v Hur Perskad I2 Cal 38(40) Natiab Bahadur v Copt 
Nath J3 C L J 623 6 Ind Cas 392 ( 397 ) Thahur Sttgk v Bhogeraj 
27 Cal 25(27} Kashin \ Rajkttmar 8C AA N 876 But if it is fonnd 
that the evidence produced by both the plaintiff and the defendant as to 
possession IS unworthy of credit the plaintifi s suit must fail inasmuch 
US the presumption which anscs npon proof of title cannot be called in 
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Bom. 932 {936) 24 Bom I. H 499. 68 lod. Cas 91, A I R 1922 Bom 
* In case ol a bare site s^mibolical possession obtained by the plaintid is 
equivalent to actual possession Therefore where the plaintifl purchascil a 
land, wWch was a ba're site, in a Court sale in Jul> 190J, and obtained 
symbolical possession through Court ui October 1904. and he alleges that 
he was ousted therefrom in *9*4 and he brought the present suit for 
possession in March tqiO. it was held that the symbolical possession 
was equivalent to actual possession of the plaintiff, and the defen* 
dant could defeat his cliim only by showing an adverse possession 
for more than twel%c years — Kaman v Utnra 76 P B 1918, 47 Ind. 
Cas 411. 

In a case falling under Art 144. the defendant will not base to prow 
that his possession was adverse ; the word ‘adverse’ does not occur In Arti- 
cle 142 1 the question under this Article is whether the plaintiff while 
in possession has been dispossessed or has discontinued the possession 
more than 12 years before soft— AfaJammad dnianw/fa v Badan, 17 Cal 
*37. *43 (P C) ; Cttrsahal v Chtdt, 27 O C 130. 79 Iml Cas 9C4 I 0 
W. N 38 

The plaintiff cannot, merely by proving possession at any period pnor 
to 12 years before amt. shift the onus to the defendant— A/aAwtrii Ah ' 
AAflja Abdul, 9 Cat 744 I* B (dissenting from htdly Ckutn \ 

Srertlary of Stair, C Cnl 725). Maharaja honuvr Stffgh > Awrnf /si 
8 M I A* 199 (J20) SurejA Chandra v SAih AaiiMa ft Cal CU) 

C tt N 637, A r R 1924 Cal 855 r\cn the fact that the defen fant 
oilmlts that the laml In dlsput.- once belonged to the plaintiff at some 
time or otter tnot necessarily within 14 years pnor to suit) shift the 
onus on to the delendant ol proving adverse po’seasloa— 'faiAtr Hum* 

V ReAari 5ingA 28 All 760 (7f’2) 

II the pfaintiff can prove that he was in possession within »2 years 
licfoTc suit, the burden lies on the dcfend-uits of proving a present title 
to the land in themsches, before they can succeed— Swiams s htthf, 
102 P. R 1879 

WTiere in a suit for ejectment, the record of rights rJses a pmump- 
tion In the plaintiff's favour, tl»e onus is slatted to the defendant to rtta 
hsh aflinnatively that the plamfiff has teen out of jvKsessJon for now 
tlian 12 years — Sktthk Darkal v, Vasant, at C. \V. N. 175. 39 Itui Ca* 

336 

In a suit for possesifon of certain land as having accreted to plalntil* 
salUge by alluvion. It Ifes on the plainUff to prove both title and poswsdoa 
within 12 yean. If the plaintiff s title Is proved, he may succeed eill-ef 1/ 
prosing that the land ffl suit had accreted by alluvion witUn the Iirfts* 
tfon period | or the plaintiff may prove that although the land Iiad scerttol 
more than la years l<»ore suit, it lad remained srithm the LnHs'j « 
perlM watet or Jungle lar!, in respect of which the preso-mfUja 
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anscthat possession followed title — IlaMuUa v Lalta Prasad, 34 All. 
612 (614) 

Where a vendee of immoveable propertj sees for possession, his vendor 
not having been in possession at the time of sale it hes upon the plaintifi 
to shew that his vendor w as in possession at some period within twelve 
jears pnor to the date of the sale — Deba v Rohtagi 28 All 479 (480) ; 
Kashit7athy Shndhar, 16 Horn 343 (34(>) But see these cases commented 
on m Note 574 under Article 136 

The quantum of evidence of possession which it will be necessary for 
the plaintiS to adduce will depend on the circumstances of each case. 
In some instances, very shght evidence nay be sufficient to shift the burden 
of proof on the defendant Thus, in dealing with the question of posses 
Sion as between brothers and sisters 10 native families, regard must be had 
to the conditions of life under which such families live and to the fact 
that in such famihcs the management of the property of the family is, 
by reason of the seclusion of the female members, ordinarily left in the hands 
of the male members In the case of such families, shght evidence of 
enjoyment of income ansmg from the property is sufficient frtma jaett 
proof of po$3essioa>-7n<iyef Huun v Alt Httsen, 20 All 182 {183) 

601 Pttjumptian *— P<wj««on follows lute — *Tf there are two 
persons in a field, each asserting that the field is his and each doing some 
act in the assertion of the right to possession, and if the question is which 
of these two IS m aetual possession, I answer, the person who has tlie 
title IS in actual possession, and the other person is a trespasser ~per 
Lord Selborne in Lows v, Telford (i8?6) i A C 415 In a case falling 
under Article 142, the plainlifl will have to prove not only that he had a 
A/fe to the land, but that be wasin ^OMCJiiaw within 12 jears before tie 
suit It is not sufficient to enable the plaintiff to succeed in the suit 
merely to prove that at some date antecedent to a period of 12 years 
pnor to the institution of the suit he had acquired some paper title to the 
land , he must also prove that he was in possession within x 2 years pnor 
to the suit This possession will be presumed from title under certain 
circumstances Thus, where the evidence of possession on behalf of the 
plaintiff and on behalf of the defendant as to the former’s possession 
within 12 years before slut, 1$ strong and evenly balanced, the presump< 
tion that possession goes with title will prevail SAiiinv lltraStngh, 
6 P L J 478 (525) F. B , liunjeet Ram V Golurdkan, 20 \V R 23 (P C ) ; 
Faktra v /fwtisAf Ramcharan, 35 Ind Cas 554. i P L J. 146 (148) ; 
Dhunn Stngh v Hur Pershad, la Cal 38 (40) , Nawab Bahadur v Cu^i 
iVurt. 13 C L J. 625, 6 Ind Cas 39a (397) , Thahur Stngh v Bhogeraj, 
27 Cal 25(27) . /fajhm V TfajAMmar, 8 C \V N 876 But if it is found 
that the evidence produced by both the plaintiff add the defendant as to 
possession is unworthy of credit, the plaintiff s suit must fail, in as much 
as the presumption which arises upon prool of title cannot be called in 
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aid (ogive weight to evidence ttnvkorthy of credit any more thanif no 
evidence at all had been given — Raj» SHica Prasad y Jltra Strgk, 6 
P L J 478 (491) F, B , 62 Ind Cas t, (overtnbng Shikhad Dhurjan 
Ufendra Nalfi, 4 P L J 463) , Faktrav Ra»icharitn, i P L J 

146(148); Thakur Singh v Bhogtraj, *7 Cal 25 (27) , Sin^k v 
LaUJ Hossein, ax C L J 480, 28 Ind Cas 477 , Kasturi Singh V. 
Rajkumar, 8 C W. N 876 

\STicTe the land is o( such character (< g vacant tile, waste or jungle 
land or land under water) that prool oi any act oi yosstssion in the usual 
modes is subsKnhally impracticable, jt mU be presinnhl that pos'cs- 
8ion follows title and the plaintiQ may therefore givx proo! of title onl> ; 
and the onus will be shifted upon the defendant to prove that he ac* 
quircd the ownership by adverse possession — Jta}a Shita Prasad v /fin* 
5i«gS, 6 P L J 478 (525) r B ftnftkdf CAandra V Pur/sdur, 26C \t K» 
724 , SriniraiaeAai-iar V Ragava 46 M L J 5G0 , A/oAamttioi v. 
rifiAcAoRi/ 46 Bom 920(924), 14 Bom t. R 373, Midnapofs ZaminiaU 
Cos Panday, jP L S 506(509) ilfoAomrd ^ffi v KAota Atdwf 
9 Cad 744. 7tx (P B) Ganopats v /(a;Au«a/A. 33 Boro 712 (7*7)* 
lli^ibuUav Lalta Prajod, 34 All 6x2(614) If the property in dispul* 
has, up to s short time before suit remained waste and unoccupted, it 
IS not necessary for the plaintiff to prove acts of possession withio 12 
yean of suit, he has only to prove pnma fatis title not eiUnguished by 
Umitation and the posKssion will be presurned to follow title The 
OHMS will be shilted on to the delendaM to prove wlien his possession became 
adverse— PflwiMn Ah v Dashsrat Ah 105 P It 1901 , Mkhammoi Var 

V GAufnm 49 P R 1884 Narain Dm v B»J/a 204 P. I R >9*4 *5 
Ind Cvs 82 \Shcre the plaintiQ purchased n shop and two open Mfr* 
adjacent to it and sued to recover possession of the open sites olifRii'S 
thvt he had been unlawfully dispossessed by the defendants, and the 
plaintiff s title to the open sites was proved ArU that in view Of the pnn 
tion ol the open sites with reference to the shop (of which the plalntjfl 
was in pcsseision) the presumption was that possession of »he open sites 
followed title, even though the evidence of i<09sesvi0B in regard to the open 
aitcs veaa equally unworthy ol credit on both aides — JlfoAoi""*«i Sthtb 

V TtfuAcAand, 46 Bora 92® (9*3), 24 Bom L, R 373 

Where land is unenclosed, acts of ownership in eiw ya»< may f« 
presumed to be acts of ownership over ibo uholt, unless there are 
circumstances rebutting that prcsumptloa It is not necessary that » 
person should use anj definite portion vt an osenciosed land in assertion cf 
liM ownership— I ilAafJai V bnrttary nf SlaSt, sO Bom 410(41;) 

Where the land in dispute is unlshaUled or uncultivated, and no 
•cts of ownership or j>os»es«on by *ay |wnon have been exercised over it, 
it is often necessary bit the purpose of dedding the question of hcutati-ra 
to rely upon slight evidence oj (vieKssIou and •<iaetiae» p^»Hs»ioa tf 
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the adjoimngland, coupled vnth evidence of title, sudi as grants or leases 
and the Courts are justified in piesumiog under such arcumstances that 
the part> who has the title has also the possession— A/oJiiHia Chuiidcr 
V HurroLaJ, 3 Cal 768 (769 770) 

In respect of jungle or hilljr land, possession must be presumed to be 
with the person having title This presumption, however, would cease 
to be operative after the land is cleared of jungle and brought under 
cultivation — Mirta Shamshtr v itunsht Kutij Beharx 12 C W N 273 
DilUTiated Urds — WTierc lands are by natural causes placed wholly 
out of the reach of their owner, as in the case of diluvton by a nver if the 
plaintiS (who IS the true owner) shows his jtossession down to the time of 
the diluvion. his possession is presumed to continue as long as the lands 
continue to be submerged — It/orAnrv BtAon 28 All 760(762) Mahomtd 
Alts Kkaja Ai>dtil Gunny. 9 Cai (75*) F B Gunga y ishutosh, 
23 Cal 863 (866) Kelly Charan v Seerelary of 'state 6 Cal 723 Mono 
Mokan V Afetkiira Mokan. 7 Cal 225 Dasanfa Jsumar v Secretary 0/ 
State Cal 83S (PC) Therefore in a suit for possession of 
alluviallands which were diluvoated more than ta jears before suit 
and were taken possession of by the defendant after reformation, if the 
plaintifi can prove possession till diluviation the burden of proving 


Kumar v A sutosh 23 Cal 863 (866) 

Where the plaintifi had an undoubted title to a certain land but 
the defendant had no such title and could prove adverse possession for 
onlyioj-ears beforesuit ike land being under voter dunng the first two 
jears of the la years immediately preceding the suit and no act of pos 
session being proved by either party dunng the two jears of the sub* 
merston of the land, fcrfi that there would be a presumption that possession 
followed title and that plaintifi s possession continued over the two j cars 
in question, » e the possession continued to a tirae within j 2 years prior 
to the suit, which was therefore not barred — Rajkiimar v Covind, 19 Cal 
660, 674 (PC) If the plaintiff proves that after the land became 
submerged he exercised acts of ownership, as by letbng out the jalkar 
orrightof fishing totenants, that thiswasavery strong evidence 
that the land covered by water ovcrwhich the right of fishing was enjoyed 
belonged to the plaintiff evidence ol the ownership and enjoyment 
of the jalkar, m a small piece of water as in this case (and not m a case 
of a jalkar in a deep and navigable nver) Is evidence of title to the land 
covered by the water In this case the plaintiff has proved his owner* 
ship by letting out the jalkar to tenants, and this was prima jatlt 
cvudcnce of possession aho— AfoAiNy Mohan v hrtskno Ktskore, g 
Cal 802 (804. 807) If it was proved that the plaintiff exercised 
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aid to give vfeight to evidence unworthy of credit any more thanU no 
evidence at all had been gti-cn — Raja Shna Prasad s Utra Sit\gk 6 
P L J 478 (491) F B , 6a Ind Cis i, {overtubng Bhihkad Bhunjan %, 
UptHdra tiaih, 4 P L J 463) , Paktra v Murtskt pameharatt i P I« J 
146 (148) , Thahur Stngh v Dhogeraj ij Cal 25 (27) , Lofa '' 
Laltf Hossein, 21 C L J 480, 28 Ind Cas 477 , Kasliin Sirgk v 
Rajktimar 8 C. W N 876 

Where the land »s of such character (r g vacant SJtc, wajtc or jungle 
land or land under water) that proof of any act of possession m the oJusl 
modes is substantially impracticable it mil be presumed that posses 
Sion follows title and the plaiotiil may therefore give proof of title onlj , 
and the onus mil be shifted upon the defendant to prove that he ac* 
quired the ownership by adverse possession — Baja Shva Prasad v ifira 
5 ifi|il .6 P L J 478 (525) r B Rahkal Chandra V Burgadas. z 6 C W h 
724 . Snnit/asaehariar v Baga\a 46 M L J 560 , Mahammad SoAr& 
Jthkekand 46 Bom 910(914) 24 Bom L R 373, 

Ca V Panday iP L J 506(509) hlahcmeiAU\ Bhata Akdul Cunnj, 
9 CaJ 744, 7oi (r D) Ganapals v Raghunalh, 33 Dom ?ia 

I alia Prasad, n Ml 612(614) If the property in disp^t* 
hsa, up to a short time before suit remained waste and uBoeeupfd.lt 
is not necessary for the plajnbfl to prove acts of possession Miflun ** 
)oan of amt, ho has only topro>c prtma /at»i tliJe not extinfusshed by 
ymitation and the possession wilt be presumed to follow title The 
OBMJ will be shifted on to the defendant to prove when Ms possession became 
odvcfse— /?«««« /ffi V Daskarat AU 105 P Jl 190) , A/Kiawmai ' 

V OAufffrfi 49 P R 1884 Haratn Drvl v VtlSa 204 P J R 19M 
Ind CIS 82 VSTicrc the plaintifi purchased a shop and two open sUr* 
aiI)Accnt to It and surd to recover possession of the open sites ollcpUg 
tint he ha-l been uolawfully dispossessed b} the defendants and ih* 
plaintiS s title totheopen sites was proved, ArW that In view of the j-os' 
tion of the open ailes with leferente to the shop (of which the plamh* 
was In possession) the presumpUon was that possession of the open *Jl** 
followed title, even though the evidence of possession ift regard to tba 
sites was equaily unworthy of credit on both sidts— Jt/aAawr***^ 5 *^*® 

\ Ttlokekand. 4O Bom 920 (925), 24 Bom L, R 373 

here land (s unenclosed, acta of ownership in cat pirimifl* 
presumed to be acts of ownership over the mkoie, unless there ast 
eircumtlancf* rcbuttiog that presumption It Is not necessary that * 
p-rton should use any definite portion of an enenciosed land in asKrtien cf 
lu* ownership— t V Stcniaty cj Sistf, 26 Bom 410(417) 

\tbefe the land in dispute is uaiababiled or imcul'ivaled. 1 
acts of ownership or jHissesiioo by any person have been ererciied over R. 
ft I* ©flea necessary for tM porpvic of deciding the ijuesUon of hmUatu'® 
to tsly BpOQ shglil crldeoce of t^s^sioo and sotaeiiiass fwawwi'^o vf 
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the adjoimngland, coupled with evidence of title, such as grants or leases, 
and the Courts are justified in presuming under such arcumstances that 
the party who has the title has also the possession-^-ilfcAima Chuiider 
V IluTToLal, 3 Cal 76S (769. 770) 

In respect of jungle or hilly land, possession must be presumed to be 
with the person having title This presumption, hoi\ ever, would cease 
to be operative after the land Is cleared of jungle and brought under 
cultuTition — Mirra Skemsher v MwnsAi Kuttj Bihart 12 C. W N. 273 
DiluTuted lards : — ^Vhere lands are by natural causes placed wholly 
out of the reach 0! their owner, as in the case of dtlumon by a nver, if the 
plaintiff (who is the true owner) shows his possession down to the time of 
the diluvion, his possession is presumed to continue as long as the lands 
confmne to be snbmer^d — Mathar v Bthart 28 All 760 (762) , Mahomed 
Aliy Kkaja AfidHtGunny.gCaA 74t (75*) B Gtinga v 4 $hulosh, 
23 Cal 863 (866) Kaily Charan v Secretary of State. 6 Cal 725 , Mono 
Mohan V Mathura Mohan. 7 Cal 225 Dasanta Kumar v Secretary of 
Stale, 44 Cal 858 (P C) Therefore in a suit for possession of 
alluvial lands which were diluviated more than 12 years before suit 
and were tahen possession of by the defendant after reformation, if the 
plaintiff can prove possession till diloviation the burden of proving 
reformation more than 12 years before suit and adverse possession dunng 
that period is shifted to the defendant— Afono Mohan v Methura Mohan, 
7 Cal 223, RadhaCobinday Inghs. 7 C L R 364 (PC). Gtinga 
Kumar v Aiulesh, 23 Cal 863 (866) 

Where the plaintiff had au undoubted title to a certain land, but 
the defendant had no such title and could prove adverse possession for 
onlyioyears Monsuit. the land being under oater during the first two 
jears of the 12 years immediately preceding the suit and no act of pos- 
session being prosed by either parly during the two jears of the sub- 


to the suit, whichwas therefore not barred— iJ?a;*ii7nnrv Coi’intf, igCal 
660. 674 (PC) If the plaintiff proves that after the land became 
submerged he exercised acts of ownership, as by letting out the jalhar 
ornghtof fishing to tenants, AsU that thiswasavery strong evidence 
that the land covered by water over which the nght of fishing was enjoyed 
belonged to the plaintiff Evidence of the owmership and enjoyment 
of the Jalkar, m a small piece of water as in this case (and not m a case 
of a jalkann a deep and navigable nver) is evidence of title to the land 
covered by the water In this case the plaintiff has proved his owner- 
shipbyletUng outthe jalAar to tenants, and this was prtma jatie 
evidence of possession abo — Mohiny Mohan v Knshno Ktshore, g 
Cal 802 (804, 807). If It was proved that the plaiatiff,i#iaBru . a'ctj 
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of o\TOership over the land when covered byTvater, and that when the land 
became dry it remained waste and did not become fit for cultivation 
until %\nthin sixor seven years before suit, heli that the Court might 
and ought to presume that the plaintiff s possession continued after 
the land became dry, until the contrary was shoivn — AfoAini Mohan 
V Artjftno AisAorr, g Cal 802 (807) Where a suit is brought by the 
owner tor recoiery ot possession ot Imds Alluviated and rclormed 
in sflM more than 12 ^cats alter the alleged reformation it lies on the 
plaintiff to show that his possession continued after reformation to a 
penod withm 12 years before the lastitution of the suit U he has not 
admittedly had any actual possession since the lands became submerged, 
the plaintiff, in order to prove possession may rely on the presumption 
that possession of the lauful owner continues as long as the land is tncapa 
blc of actual possession , but if he relies uimn this jireswnptjon he must 
prove that the land was incapable of actual possession within 12 yean 
before suit— Si/r«A CAantfra V SAifi Aen/u. yt Cat 669 28 C W N 637. 
78 Ind Cas 679 AIR 1924 Cal 8j5 

If & impastir taVes possesMon of the land, and before he has acquired 
a title under the statute the land becomes submerged under water, the 
trespassers possession docs not continue during the period the land «» 
underwater The dispossession by ett *rte;ef (vir by flood) has the same 
effect os voiuntaty abandonment, so that the trespasser will be deemed 
have abandoned possession and (he rightful owner, eo the abandonment, 

IS m the same position in ntt respects as he was before the intrusion faVes 
place The true owner 8 i«sscssion rctoaiiu and continues during the 
period of submergence and thereafter, and lime runs agiinst him only 
when another person on the rea\>pearancc and reformation of the land 
takes actual possesion— 5«r<<a»y 0/ State v hmhnomonx 29 Cal 318 
535 (I* C), {overruling the opinion of Girth C J on this pdnt m 
hally Charon v Sicutary of Slate 0 Cal 725) , Dasania Aumar 
Stertfary of SiaU et Cal 838 (87J) I» C Tlui i* In accordance with 
tho rule law 1 down Iry Lord Macnaghten fn Aimy Co v ShcA, 
{t885) L. K 13 A C 793 if a pervm enters upon tho land of another, 
and holds ponseSsion for a fime, and then without having acquire*! 
a title under the statute, abandons possession, (be rightful osmer. on 
the aboadonment, is In the fame position fn all respects as he srsi 
Iwlore tho Intrusion took place The i*>8se»lon of tho IntroJer. 
Inrhectual for ibe purpose of translrrrlsg Wile, ceasra ofwn Its abawfon 
m«nt to be effectual for any purpose It does not leave behind it any 
cloud on the title ol the rightful owner, or any secret procris at work 
t >r the possible benefit in time to oorue of some casuil Intcrlorer or lucky 
vagrant * 

Tbertlere. where a land belorping to the plaintiff became sulirierfeJ 
under water again and again, and waa held by the defendant darisg IM 
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r«nodofilsrcappcar.mcc, ArW that daring the lime the land was under 
wafer, it mtut be decned to h.wc been in p«jssession of the plaintiff (the 
nghtfol owner). Dnnng the months the land was not under water, the 
defendant was actually in occupation of but as soon as it was again 
submerged, the plainfifla possession was revived Consequently there 
was ever) )car a break in the continiut} nf the defendant’s possession, 
which ennured for the benefit of the pl-untiff, and which prevented the 
defendant acquiring title by adverse possession — Ram Natn v Oeokt 
-Vuir, roA L J 736, A I R 1923 All 75, 69 Ind Cas gf2 

6o» Commencement of limtation — fn case of dispossession, limi- 
tation runs from the dale of dlspos«cssion , if the plaintiH subsequently 
obtains possession under a dctrcc obtained in the first Court and is again 
disposscssetl by the decree being reversed on appeal, he docs not get a 
fresh starting point from the dale of dispossession upon reversal of the 
decree ; the original dispossession in this case is the starting point of 
limitation— v Kannatnma, 28 Wad 338 (342) But in 
some Calcutta cases it has been held that if the rightful owher is dispos- 
sessed but succeeds in oustiug the trespasser without recourse to law 
and continues in possession, and is subsequently dispossessed by the defen- 
dant under a decree obtained by the latter under section g of tbe Specs- 
fie Relief Act, the period of limitation for a suit by the ngbtful owner to 
recover possession will run from the date of dispossession under the decree 
and not from the date of the original dispossession — Protap Chandra v, 
DtitiaCharan.f) C W N 1061 , Mamtatuddtn v Barkafu'la 2 C L J i 
Wanrudd'nv D'okt.tC I- J , JonabAh v bur^a Kanta, 33 Cal 
8 ji. fSimilarly, the plaintiff was ousted from his lands bj tbe defendants 
in 1903, and brought a suit under sec 9 of tl e Specific Relief Act which was 
decreed m igo6, and in execution of that decree tJie plaintiff got posses- 
sion in 1907 The defendants then applied for review of the judgment m 
the Specific Relief Act case and ultimately the plaintiffs suit was dis- 
missed in 1908 After this date the defendants again took possession 
of the lands by dispossessing the plaiutiB, and tbe present suit was insti. 
tuted m 1919 for recovery of the lands. Held that time ran not ftoni the 
date of the plaintiff's onginaJ dispossession in 1905, but from the date of 
his subsequent dispossession in 1908 There can be no constructive pos- 
session of a wrongdoer dunng the time that be is actually not m possession 
and the possession of the true owner, no matter how that possession * 
obtained, must be considered as rightful possession in Jaw, and tbe penod 
dunng which the true owner is in possession will enure to his benefit and 
not to that of his trespasser Consequentlj-. where the plaintiff being tbe 
nghtful owner is kept out of possession for less than 12 jears and the 
succeeds in regaining possession (no matter whether in execution of a d* 
in a possessory suit or in any other way), and then after a time is ^ 
dispossessed (no matter whether on reversal of that decree or in any ^ 
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w&y) and thereafter institutes a aolt for rccoxcrj ol {wss^sion he can 
base his Sint treating the subsequent dispossession as Ins caose of action 
under tins Article the penod isill not run from the date of the earlier 
dispossession — Gtnsh CAsxdro \ Batkunfha Si fnd Cas *79 AIR 
1935 CaJ -70 

603 Extinguishnient of title — When the plaintiff sues for 

Sion and alleges dispossession but fails to shew that he h-is brought his 
suit ««nthm iz >ear3 o! such dispossession there is an extinguishment 
ol his title under section 38 Consequently no declaration of title In I is 
fsvourcanbe made — Diskumbkar s /iatlMf Ckan/f tSC J } '•z 

Ind Cas 64 (65) 

604 Tacking of adrerse possession — Doth under Artictes 142 and 

1 14 the defendant may tnck the period of his advene possesiion to the 
period ol such possession held bj a prcMtius adverse possessor (proudrd 
the periods are continuous) Out f he ifii/tnr ion teiavtnikt luv^trt c'tt 
IS that under Article 144 thesucceedmp adverse iiosseasoriQuit be onewh > 
efsims through the preceding possessor and must not be an independent 
trespasser {sec bote Ati under Article 144 under heading TacfcSnp of 
'ulvetse iwssession J wl tie under Article t (Z adverse possession f *r over 
1* years by several persons in succession ectn thoig^ thm 

from ont onofktr bars the true owner This Is the new pf tie Mailfas 
High Court in Rtfmuyya V Kolammu 45 ^lad 370(375) 4» 't LJ 319 
C7 Ind Cis 34O AIK 1911 Mad 59 As obscrveil by Kay L J in II i/ft* 

V Farl flow (i^93l * Ch yjj It was suggested by the Counsel In 
reply that if a <cncs of occuyters not claiming under one another 
kej t out the real owner for too yevrs lime would only run against hm fn m 
the moment when the last of such occupiers entered Into posseMi r I 
nrn of opinion Jhit tlas i» not the law A rt ntinuuus a ‘verve j-* v»pv«ton 
for the stitutory ]>enod tl ough by \ succesdon of persons not t! umiag 
undrr orr anoihir dors in my opinion bar the true owner T'e law 
has also been stated by Dart in his Xtndin and /hrreAjirri (ylh Cdn J 

1 page 471 In order tl at the title of the true owner may he Uaffrri 
by iJe adverse possession of a frrspasver or a senes of trespa-vs^rs the 
(Xisscssion bv them must be contmuoDS and so long as it is tonfinooin 
it is iftimateriai whether they claim tbroughoneonolf eror iitJff^ndra/ / 

A similar view has l>eea taken In Ibc LngUsh case 1 1 D • v ItjrtisrJ 
*3 Q II 9«5 «8 I J 0 D 306 In thb cave tl e owner of a U a*<* 
was divpfnvev»e«l an I the dlsjossevaor remained In possession fill hf« deall 
for less than 13 year* tbeteojvin Ids widow who had Iven hvsne wHh 
him in tl e sane lw>usc tooli p>5ses>ion and remained In jwiesvluu f r W« 
tJan 13 year* t ut the ag{,Tega»e penod of jw>i»eMion of the hnslwr I so I 
wi«ow wai more t>an f, year* It was hell tliat the tru'* owner wa* 
I«rred by the cueveK »»e pnses f n < f the f uvlwn i aed wpow Isr m re 

u year* atiituurh iLr* wtdow ilij u-jt ijaim ftvn of Itrvojh I<r 
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husband as heiress or legatee or othenrise So also, U K Mitr\ in his 
Law of Liraifaljon. p J160 obsers-es "The question of limitation under 
Article 142 does not depend on continuous possession for 12 j-can hy the 
defendant, but on the fact that more than 13 years have elajsed since 
the plaintiff was dispossessed or discontinued the possession The last 
of se\-eral successive but trespassers may, therefore, defeat 

the plaintiff s suit, although he himself has been in possession for only 
afevi days before the suit This iffeu of Mr Mitrais based on the dedsian 
ofUi/firv To Hoat (nted supra) But Mr fluslomji 11 of opinion 
that no dirtiH'/io should be made bctucen Articles J42 and 144 and that 
the same rule is applicable to both arlicfes • Kacn under Article 142 jios. 
session of independent (though successive) trespasser cannot Iw tacked 
in as much as immediate!} upon the cessation of possession by one tres. 
passer, the rightful owner is (in point of law) restored to possession, and 
Ihecntryof another trespasser IS tantamount in law to a Jresh dispossession 
of the owner, and the latter has accordingly ja years under Article J4J 
reckoned from such constructive fresh dispossession* —Rustomp s Uml. 

tatiou 3rd Edn p 646 and the learned author has supported his state* 

ment by the decision in SoUtng v Broughton '1893] A C 33d Jjr 
Starling u also of the same omnion because he observes that • the case ©/ 
n tills V Uotte IS based upon the construction of the Enghsh Limitatwn 

Act{3d.4\Vm IV C 27) anditisnotquitcclearwheihertheUgislatoro 

in India intended to reproduce in Articles 143 and 144 the Jan eristinff 
in r ngland The only question for the Courts in lortia to consider is whether 

one trespasser divinssessing another can be said to denve hjs right to 
or the babiLty to be sued from that other trespasser (acrurdmg to the 
^definition of plaintiff and defendant) —Starling 3th Tin. p 410 
Calcutta High Court is also of opinion that even under Article 14* 
trespasser cannot add to his own possession the previous independent 
possession of another trespasser W?»cn the possession passes from tb® 
first to the second tiespaaser, there is a constructive restoration, even If 

a raomemtary restoration, of the true owners title to possession Janoki 

Nath V Bmhmtha Noth 36 C L J 140, AIR igaa Cal 176 Jh* 
same view has been taken b} the Rangoon High Court ;i/i v 
Mahcuied, t Kang 176, 75 lod Cas 31, A I R 1923 Rang aSt 

If the penod of possession by siicce»i\e trespassers is not continuous 
the continuous running of time m favour of the trespassers as stopped ’ 
soon as there is an interval As Dart observes If a penod of time sho'u^ 
elapse, however short, after the abandonment of one trespasser who hag 
not been in possession for the fuff statutory penod and the entry of smother 
the title of the true owner w, as from the time o» such abandonment tcsl 
tored to Inm without any entry or act done on his part, for the 
dors not applj to a case of want of adnal possession by the tn 
but only to cases where the smner u out of possession and 


f 
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possession for the presenbeJ time ’ — Vendors and Pnrehasen, p See 
also the observation of I^r<l Macnaghten tn Agency Co v Short, ated 
at p 552 ante. 

60s Suits usder thj Article — ^NVliere a non-occnpancy rai)at has 
been dispossessed of las holding either b> a trespasser or b> the hndlcrd 
othervMse than in execution of a decree, then if his tcnanc> has not jet 
been determined, he hxs a iHle in him s'!! the title of a tenant, and a suit 
by the raijat to recover possession b> establishment of his title 1$ not 
a suit under section 9 of the Specific Relief Act , consequently Article 
3 cannot apply but cither Article iso or — Ta»i>tudJin v Ashrub Hi 

31 Cal 6t7, 65J I B (overruling Dhngahalt v Lu‘o» 'fanij/, 7 C \V N. 
218 ) 

A suit bv n minor on attaining majority to set aside a mortgage by 
conditional sale made bj a di fa'to guardian, and for possession, is govxmed 
by this Article, not Art gi because the setting aside of the deed of con- 
dlU'jaal sale w aubaervaent to the claim for po«sc*«ion, and the suit must 
Iw treated as one for the recoveryof immoaxable propertj— /yomaHjUf a 
Raghubar, 5 All 40 ° (400 

A suit to recover properly by setting aside a void died of transfer, 
vrhich does not require to be set aside or cancelled, is govxrned by this 
Article, and not by Art gi— BunJtti Itehan v Krsskto Cobtnio, 30 Cal 
•133 {138} 

^ Sint by the landloni against the pjfcliascr of a p-ermanent tenure 
from a Uinnt, who has forfeited hia ttnancy by breach of a covenant in 
the lev^e vv hereby Iho landlord was entiUed to re-enter in ca-ic the lessee 
trviish rrval his intvrcst I v sale, gift or otherwise, is R*>vcnird by tl is Arti 
cle an I not bv Art 1, Sch III of the Iv-ngal Tenancy Act, bctaiis- ttie 
leu V1KV Is mg ( irfcitcd the puichascr in this case cannot lie callcal a irnanl 
im ler see ijy «ii that Act but is mcnly a tropaascr— 3 >a>jrit<a v tl0rAi<rit, 
Hi \\ N 117. 3»lnd Cas 833(837) 

When* a Mimklpahtj jiulled down a structure erected by the plaintil 
\«u bli own jfTiMinl, wlilch the Mumapahtj claimed as part of the public 
l^.v \ A tuU b) the ] 1 ilntlfl to rccorer possession of the ground 1$ gtivemeil 
t*l» \itlile*nl not hy Article 3) (which refers only to suits far 
vtv'iVjT'S I ‘t tiesp.vss, and not to suits to rccovxr possession frnm a 
t *1 I"’) W'i't brought within li years from the tine tic 

»Vii\ Us V' *s ^ ,d»>l d 'wn— ye*anwj/ V .Von ifality e/ vtlmris i/ar, 6 
vx. ixSiV 

\v*v s t* 'tiU» Islng a suit l«» eject ttx defen lants from a I nine 

*'X l«xn ) t Uing tl« I ouse as the ir rants 
' ^ ., •• • t Vvvs «* I e*! tl'' title pf tl* jJaintj"i as luKlIirdi 

^ ^ ^ , • f *»e mt the tenants ot tie ptupti?‘», 

' •» \ii 111 ai I n»t under Art i| *>jt j 1 
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A suit b) a ptirchiser ol >mmo\c-\l}e porpertv alleginfj that the defen 
dant has dis5»s&c<;s«J the pliinbifs \cn(lor is govemeii by this \rticle 
'~f!n^/>u}uami Y CAoeinftn^a 49 M t. J 83 ^ I R jgiQ i 8 i 
Pe&sv Rolieap s 8 \H a“9 AosAi latA v 16 Bom 343 But 

Art J3S rn^ht hai-c bwn applied 

This Article has no appbcstinn to a case where the pSainljff has been 
excludcil from a joint famih (Wipcrty Vrt 127 {which is raote «irecjfic) 
applies to swell a ta.se— ?/>««* CAit»/ra v Chandra i C U N 

543 (5»l> 

143 — Like suit, when 
the plamtff hasbtsrome 
entitlctl by reason of 
any forfeiltirc or 
breach of condition 
6o5 Scope —This Article applies only to thoie cases where the 
landlord Is entilleil eteofdtng io tht ienns e/ the Unnney to take Ahaa 
possession as soon as a breach oi condition occurs that is where it js 
ar/r/sjfy ittpuJalfd in the contract o( tenancy that if the tenant breaks 
an) condition a( the tenancy the landlord will be en titled to Cjeet hsni 
In other words tbrs Article applies only where tie amt for possession 
IS based on a t reach of contract If howeser there « no erj rest stipulation 
in the contract of tenancy tot ejectment snd kha* possession in ease any 
breach ol condition occurs a suit by the ianJlon! for ejectment 0/ the 
tenant for breach ol 3 condili n is a suit based on tart and not on breach 
of contract and thss Article cannot appU because it cannot be said that 
the UftdJard has become entitled to possession by reasoH e/ » breach 
of condition syithin the meaning ot this trtide In tact ;n such a 
case the landlord will not be | rjoiarity entitled to eject the tenant his 
f ntnary relief will be an injunction calling upon the tenant to make good 
the breach ol condition and to pay damages to the landlord and the 
landlord can pray by way of ueandaty tebef only that if the tenant fail* 
to comply with the mjnnction the Coatt may award khas possession to 
him See Sharoafi v Joggesuar 26 Cal 564 <at p 568} where the law js 
however, very bne/Iy stated Tbiis where the landlord is entitled to pos 
session, noton breachofcondilionoftbe tenancy butuponnon coiaphance 
bj the defendant with tl e order of the Court as to filling up a tank and 
making compensation the suit is framed m iort, and not on breach of 
any contract and Article 33 and not 143* applies— Shareep v Je-’gfssu 
(supra) “ ^ 

This Articl* does not apply where the relalionshi p of landionj 

tenant does not eiost and has never existed between the parties 
m TSgjithe plaintiff sued thedefeudaBtsforarTearsof Tent thedefw,^ 


TwcKe \\hiMi the forfeitun js 
jears incurred or the con- 
dition IS broken 
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denied the relationship of landlon) ami tenant and tl e suit was evtntaany 
dismissed m 1895 O'* ground that the relationship hml not been esti 
Wished V suit for rccos cr> of possession » as then brought after 1 ■* jrar* 
Held that Article 143 did not applj because the relationship of landlord 
and tenant did not exist between the pfaintifT and the defendant that 
Article 144 applied and as the defendant hail been m possession for 
more than 1 2 years before suit and as the Circumstances of hU pqjsesston 
made It manifest that it was arlverse thesoit was barred— B/iairah CianJra 
V Kadam Delia »8 C L J 553 2- Ini Cas 28(30) 

607 Foiftfture — A permanent tenant forfeits his rights anl his 
possession becomes ads’crsc from the date he denies his landlord s title 
(/ g bv making an alienation and denying tie tanllords tit'e as ovrner 
in the deed of alienation) and conse<l’*^>'tfy ^ *’>*1 f®r possession brought 
by the landlord ij years after the date of denial (\i* the date of the 
alienation) is barred by this Article— iecAa J?jm v Jhmdj-aiJa 76 T 
L R 1917 36 Ind Cas 3C3 (5G7) But it is open to the landlord to 
condone the first forfeitnre and aftemards to bnng a suit within tj 
jean from the time when another separate and distinct act occasioning 
forfeiture has occurred — LocAa ifum v Jhtiidteadda T41 P R i<)t6 35 
Ind Cas 235 In case of successive forfeiture the fact that the fan fforrt 
dll nr t exercise his right of enforang one forfeiture dors not laf Wrt 
fromenfirang a subsequent forfeiture or ruse my estojpel a"3inst 
him— nerin 0/ Caheui \ SamuSair 38 ^t f J *75 55 In I CIS 
380 (3*2) 

Ccftun hnls in Malabar were dcmisel on ortdHa 1 u tenure anl 
some of them were aleiialeit by the tenant More tlan i* years after 
alienation the Unllord suol to eject the tenant on tie grouhl that the 
defen lant had alienated hh nght o%cr tl e proj’ertv contrary to ll r terms 
of his holding an I hail tl ereby fotfeite I the tenancy Itrld tfut atsuming 
that the rights under the demise were forfcitnl by the at enat on the 
suit was barred un Icr tlus Article — yfaJa n« \ Athi \angtyar ijAfaf 
• 23 (tif) 

Alim lu widow entered IntonseenawoA with her deceasetl I usband * 
cousin which j tom led that sic wouM remain fn possession for life of a 
share of the family jwoperty tl at she woul 1 has'c no power to al enste 
ard that after her death her share was to bel ng to tlie cousin The stidow 
soH tl is si are an 1 a suit was brongt t by tl e cousin 1 heirs to reco'ef 
tie property more than la yean alter tlesale but less tlan 12 years 
af ef the widows death It waa held that tlie terms of ll-e 
jT*)! Ibstr^t only an si enalj n m jiet|etu tjr i r such an al erali n fc> 
the wl low as would prevent tl e cous n s suceeesling after 1 er death , tut 
Iwre tt>e alenaton was tuadcsnly lorllwwilow* lilet me s'i ww 
perfectly t^id I r l.<r life lime and as tlwre was rotting in Itrf • *d« 
cwl in tta* » fenaMtat attaching /w/«h«e» to tie aleaation Article Ifl 
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did not apply (but Art J41) and the smt Mas not barred — Bil^i Siisdra. 
V ;?ji Jarg f Cal ji,, jjg (p C) 

\Mjfre a tea/ifc !»// pmrt fed that if a resident left the Milage to 
settle eUcMhcre he would not (>c enhfW to cultivation and possession 
and a herelitarj r>ccu(anej tenant went aui) from the village and 
settl'd in another place leaving hia fieljs m charge of another person 
held thit the abandonment b) the tenant of !is residence m the village 
and Lis s^tthog elsewhere invulved a f 'rfeniire of the tenure and a suit 
hj the propriefors of the village to resume jHwscssion of th<? land 0/ the 
leraat must fac brought withio 12 tears from the time when fhe forfeitvre 
lacvnett—Dktan Stngk \ tfeSan sing* 180 P H jSSj 
T he starting point 0/ hmrtatiun H «he forfeiture itself and not when 
the lessor comrt to Inow 0/ the forfriliirc There is nothing m this Arti 
cleabouttheVnoirledge ofthe fes<or— ^awonwe/ Calietil v Satnu Afntr 
38 M L. J 275 A f R lOJi 'JaiJ M 35 ^“<1 Cas 380 (J83) Locha 
Ram V ]ktrij!adia 7(1 P L R 19I7 36 Ind Cas S^S (56?) 

^8 Breach cf C'rditlon ~A lease provided that the lessee was 
to «joy the land from eeneratioo to generation for purposes of residence 
"ttliout any pmer of alienation and that in the event of such abenahorj 
the feasor *outd be entitled to Mas possession The lessee sold the 
/and anl the lessor sued to recover possession field that this Article 
spoiled and lime ran from the date of alienation end not from the date 
whtti the |*'VHe *mTcn<lered |yKves«ion to the transferee Mwtal v 
CAatidra Kumif^j^C W N io6^ 60 Ind Ca« jU fjif) 

'\here ,t was stfpulited fn a lease that the tenant she jld clear 1 defined 
area in a. certain time, on failure of wWch he would be Inble to ejectment, 
the rtttsc o' action fer a suit for eiectment accrued when the defendant 
did not Clear the area by the Hme spcrified-rKmrrro.ddr»» v 1/eer 
SuTwar, 7 tv R 209 ^ » 

Were a I^ase gran'rd for the reclamation of certain jungV lands 
provided tliat the lessee should bold the land rent free for six jears and 
that m the ^thyeae he should cause the land-« to t* 
settlement of rent made with respect to the reclaimed lands nnd o„ 

Mifure to dc, so the Je«sor would be entitled to possession a suit by the 
1 . . ^ .a the above conditions was governed 

Wtoejoctthelesseeonbrea^*^^*^,^^,,^ 
h this Article and not by Art 

^ w rh landlord ncoveT possession from a tenant 

Although a suit by te barred still .1 the tenant 

on the ground of breach of ^ ^ 

ocs not m thu wntten * a plaintiff the Jandlonf s 
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annually jn respect of such land and further agreed that in default of 
payment the vendors should be entitled to the propndtary possession of a 
certain quantity of such land The purchasers never paid the fees and 
more than 12 years after the firat default the vendors sueil them for 
possession of the land they were entitled to It was held that the suit 
was governed by this Article and as more than 12 years had expired from 
the first breach of such agreement it was barred by limitation — Dhotrai 

V Gulshan ^ All ^03 (456) 

Where a mortgagee is entitled to get the fiossession of land on tie 
first instalment (it the rnortgagii money not being paid a suit hr powvsion 
of the land ujion such non payment falls tin ler this Article and time runs 
from the date when that instalment ought to have been pai 1 — NaMu v 
hnshiia 1S76 P J 4 

WTierc the parties to a deed of exchange expressly covenantetl that 
in the event of any dispute arising in the matler of enjoyment of the 
property exchanged each should return to the other what is taken and 
the plaintiff was dispossessed of the lands given by the defendants a suit 
based on the covenant is governed by this Article and not b/ Art 
— Snaiuaja v Johnsa noulher 42 >fad 690 (691) 

A exchanged certain properties with B and obtained certain Ian Is from 
Din exchange and then C (a third party claiming a paramount title) brought 
a suit against A to recover tlie lands obtained by A m exchange from U 
and got a decree A then brought a suit against 11 to recover ll e Ian Is got 
by IJ from A lie’ I that tie suit was govtrnel by this Articl as tie 
deprivation of tl t \ rnj>crtv constituted a breach of t> e statutnrv con till n 
under sec 119 of the Transfer of rro|>crty Act an 1 time ran from the date 
of the final apjvellate decree m the suit trough! by C against \ — 
gopalam v Samafufidijra 30 Mail 316 (31B 319) 

144— ror possession of Twelve WJicn tlic possession of 
immoveable property jears tlie defendant becomes 

or any interest therein adverse to the plim 

not hereby otherwise tiff 

spcctnlly prov ided for. 

609 'cope — This is a mi luary Article nlallng lo suits for n 

and is to b" applied only when there Is no other Article In tie f>ciicdnk 
specJally provaling for the ca.se and If a suit U*otlerwi»e ai’rcially 
viJed fjr ttie defendanlv j leaof a<lvene pnueMion f ir wl atvoevrf pngth 
of line is perfectly immaterial for tie purix^e of I milati o — Stitt’"’*'* 

V Chi kaya -5 Mai! 307 {510) VfuAjiwmjf Amj^u'h V IIjJj* 

17 Cal 137 («43> P C AsROHianiv Vutkuumi y U V, ay-i 

AaiJuv Jttltitismi 44 >fad 931* /jli/a.' V /Nilan 'ley* 1^ Ml 

ny (1171 
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Thxs Article refers to stuts Air possession of iminoveable property 
that IS it applies to cases where the pla ntiff is out of possession and 
seeks to recover possession But where the pJaintiflf is already in posses 
sion and asks for a declaration of his n^ht to possess on the suit does not 
fall under this Article but under Article 120 — Legge v Rambarav 20 All 
35 (F B ) Rajant v Mottaram 23 C W N S83 

610 Art 142 and Art 144 — Article f42 is restricted to suits which 
arc in terms and substance based on plainbff s pr or pofsrsston which has 
been lost by dispossession or discontinuance If there is no alleo-ation 
of ongmal possession in the plaintif! lost by dispossession or discontinuance 
of possession Article 142 cannot apply but the suit falls under Article 114 
— Vasudeov EAtiatA 35 Bom 70(00) Faktv Dabajt 14 Bom 458(461) 
Ram Lahkan v Gejadkar 33 AH 224 (228) Bibt SaHodra v Rj« Ja»r 
Bahadur S Cal 224 (229) P C Subappa v Venkabpa 39 Bom 333 
Ccnnniav Md Biooj Sahxb 21 L W 398 AIR 1925 Mad 834 S%la 
MM V Rajaratn 48 Tnd Cas 230 Wag) Smguji v Gambhtrji AIR 

192s Nag 370 

\Vher9 the plambfl does not plead dispossession and it is not found 
that he was actually dispossessed on a certain date the suit falls under 
Article 144 and not under Article 142— AR Wawwad \ Giurpallar 47 
All 389 AIR XO25AII 454 85lnd Cas 578 Article 142 appLes to a 
case where the plaintiS while in possession has been dispossessed or has 
discontinued possession Where the plaintifls had neitr hsjn tn posses 
sfon but the original oimer was admittedly in possession up to the time 
of his death and the plaintiffs derived their title from the will of the 
original oivner and sought to recover possession on the strength of the 
will Article I4'» could not a?pl> but Article 144— CAeru Chandra v 
Nahush Cha tdra 30 Cal 49 (64) 

Art 144 IS wider in scope than Art T42 the latter refers to suits 
for immoveable propertj the former includes m addition interest in 
immoveable property— V JahanlaBxbi I4 C L J 572 12 Ind 
Cas 303 (307) 

In a case falling under Article 142 adverse pos^e«s on is not required 
to be proved m order to maintain a defence but in a case under Article 
144 tie defendant must show that Jus possession was adverse~Af<f 
AmartuUav Bodan Stngh 17 Cal 137 Tj3(PC) 

611 Interest in immoveable property — ^The follosiing are interests 
In immoveable property — 

(1) An equity of redemption in a mortgaged propert> — Casborne v 
Scatfe 1 Atk 603 Parashram ▼ Gntnd 21 Bom •’36 Aanti R<rm i 
Aa/MA4<f<fi« 22 Cal 33 Umesh v Zalur 18 Cal 164 

(2) A toda giras hak i e a nght to receive an annual payment 
a village — rullehsatf iv Desat 22 R 178 (P C) 
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(3J An nnn«it3 tnnntM by t IIin«la sovereign to a Hindu tempi'*— 
Ccltfclor V A'ri5hHana(A 5 Botn 3*4 

(4) A right to otTicnte pnr»t it tun<T-vl cerfmonjfs to Hinder— 
^(•gfteo V KaJsy 10 CnJ 73 

(3) A right to take fruit* of one*» Own tree»-..-na^ti v pAon'fi if 
Bom 353 

(6) The Tight to an office In a temple anl endow7ii'*fits nttachol 

thenrfn — /f/jfmr<n»ii v at ^fac! sjS (iSj) 

(7) A neht to po^eaaion and tnanagetnent of a raranj/mi — Varayai 
a t'ojuif 0 »5 Ttom 247 

(8) A Hindu nadow’a hie Interest tn the income of her hnslsindr 
Jmino«aWe proprrtj — A’/»/Au v Dhunboiji *3 IVfn t 

fo) A right to collect dnea from a fair on a piece of land—fHaeiar 

V RiAi/fjir 27 Ml 4^} ^ 

(10) A Tight to colWt tae ftom trees— Pannsnflrrfy a fHflttw 5 'f 
L It SI 

(ti) An CTeltishe nght (/ t eacMiog the owocT) <0 catch fih In 
tank of another Ii an fnterea* fn Immovable property tin I can tcnulred 
b> t» yean’ enjoNtnent but » nebt to catch fih not eatjn’lng <h* 
rightful ouner Ij not an interest In Immov'-abV pmpertv 1 iit a • 
^rcHtfre an 1 thcfrfnre an easement an I can V ar/^nlretl hv -o jfn’ mec— 
lliU^Ce V ^Aeorrt/ t Pit <74 Int Cae i>54 tu iimenf a A'tu»» 
3C I R 300 /Titl'f /fouiu a RdMjtf Kvr ?P 1 J jPa fetTB** 
a /sXjnfa Hit • i|C I J S'J ^ifarama rets !4\ I It “I T-*'**''’ 

V Vaih« 3 Cat 3-f. 

(ij) The right to parjot tbtrat an! {hjnaf duet— Sie-rat a D ’» 
tiahi St O C. no 

(13) The mortgage of the * »oi<ratnie(«re of n ho««e eTcIe*l'’C of ffe 
(an I beneath creates an interest In immoaeable ptopertj m the appate^t 
Intention |a to nortsage the house ard not mertlv the matcriala— h srrvi* 

T ffaoiaiB iwiy R M It C It too 

The following are not inlerral* In Innovrable pmpertr — 

'(1) A right to l-e placnJ on the regiftrrof reiTflce reron's— RH'* ‘ '' 
>0 r^i"! 4J 

(x) An arreement to ITant a leav does rot crrsie «n Irtewst io 
Imnos-eatf- pfojyTly nor Is a suit upe'n the a g rrenert a sc't f c 
recosrry of aa (ntrtesi in ImtnoveaHe yTop*^^— taf/j Pr^ V 
31 t\ R 137 

()1 A claim to reeosef revenue ftm th- hxiVler ol a ls“l Is * 
rUim to ternavr p«ri«<o<ioo of an Interest in ImnosYatk- pro.vHi— 
Ar»*{ yi f H«lf 10 SlM Jtj 

{4I A ff»ht t , «alf uaSet fmrs the welfof »rorh*f I* rH an lejews* la 
f-sn-oVTslt* property *in 1 csnnft Io*t tw t* year* ».lsYr*« pwfee* S 
— 'taaslx V Casa 45 IVna tu 
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(5) A nght to worship an idol — Eslian\ Monmohmt 4 Cal 683(695) 

(6) A suit to recover a certain sum of money due as an emolument of 
an hereditary office attached to a temple is not a suit to recover an interest 
mimmoveable property — Ralhua Mudahar v Ttrinen^ala, 2Z Mad 351 

(352) 

61S Adverse possession — The classical definition of adverse posses }' 
Sion is to be found in the following oft-quoted words ofMarJtby J • "Bvj 
adverse possession I understand to be meant possession by a person holding* 
the land on his own behalf, or on behalf of some person other than the troo^ 
owner the true owner having a right to immediate possession If by this 
adverse possession the statute is set running and it continues to run (oc 
twelve years then the title of the true owner is extinguished, and the 
person in possession becomes the owner" — Bejoy Chandr^i v KaUy Protannoi 
4 Cal 3J7 (329) [It should be noticed that there is a misprint m the 
report of the judgment at p 329, the words "or on behalf ' being omitted. 
See this passage correctly ated in 30 AH 119. at p 122) In order to 
constitute adverse possession, there must be actual possession of a person 
claiming as of right by himself or by persons deriving title from him— < 
Stertlary 0/ Staie v Krisknamom, 29 Cat 518, 535 (P. C ) There must 
be proof of the defendant being in possesstcit Where the mortgagee was 
in actual possession of certain property under a usufructuary inortgage> 
and certain persons merely got their names recorded in the Revenue- 
papers in place of the name of the mortgagor, it was held that such persons 
rould not acquire adverse possession of the right to redeem because they 
were not in actnal possession of the property — Ktmwtiy Sen v Darbort, 38 
AH 411(414.415) Cvidenceof po^sessionoD pap°r (leases and documents 
of vanous kinds) is not sufficient— j?<idilameni v Collector, 27 Cal 943 
9}0 (P C) The doctrine of eewjfrwettc* possession cannot be applied 
in favour of a wrongdoer, whose possession must be confined to actual 
possession , that is to say, 1/ he relies on adverse possession he can sut-ceed 
only as regards the portion of the land in suit of which he proves actual 
jxissession for the statutory penod— hfaieah Bahadur v Goptnath, 13 
C L J 6*3 6 Ind Cas 39* (397) . Ananda Hart v Secretary of State,, 

3 C L J 316, Jogendra v Baladeo. 55 Cal 961 il/irea Shamsher v 
Munsht Kunj Behan, 12 C W N 273 

To prove title to the land by adverse possession, it 13 not sufficient to 
show that some acts of possession have been done The possession 
required must bo adequate fn continuity, in publicity and in extent to 
show that it is adverse to fue onucr 'Possession which does not 
cover the whole period and applies to small portions of the land is not 
sufficient — Rttdhamont v Collector of KhtilM 27 Cal 943, 950 (P C ) 
Jogendra v Baladeo, 33 Cal 961 (971), Jegjxwaudas v Bai Am 
Bom 362 (366), n'a/i V Tofa Jlfeah 31 Cal 397 (405) 

v 44 M^^d 883, 890 (P. C ) , I'lfAaMas v 
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26 Barn 410(416) In ol^c^ won!* th-fwse^ion most be nctnal mib*'* 
exclcsiw hostile and continued donni; the tine necessarv to creafe a Mr 
order the statute of Imitation*— s iTa/tf 9 (jupnl Vayj' 
lialaJury C^f'ina'k 13 C L J 6 Ini Cas 30' (30'} The ]>o««es 
slon in order that It ma\ bar the recoaxrv most be conUnuons aol on 
Infemjpfed ss well a* njrwn notonocs actual crcluriaT and ailsTfse— 
Annt*TDnf \ Mtini'l »4 Wallace I45 Dcir*'! a Dfh far i 

f>S37} *0 Kowanl 3' In onler to constitute adsTrse fiosscMion It no’t 
be a complete f^ssession erefmire of the poesensinn of ans other penm 
—r^r Cairns I.. C in fea-t v Telford (1676) * A C 415 (ft) Thereh'e 
esddence of p>artial possession on the part of th^ plaintiff is soffcirnt 
to displace the adsT'se poiaesslon set op hr the defendant — 1 1'ts/iar 
a ^ecrefary of ?ta'e 26 Bon 410 (416) *^0 constitute dlspossrssloi 

there mint in e\Trv case be positiw acts trhfeh can be referred onlr to the 
intention of eihtaininj: eaelosls-e control — ItollocV on ros3ie«slon p 
Therefore promiseroos aeta done at different times ba an m* !efre»! aoi! 
floctuallnj; body of persons from the vilhce and the nelshbocrinc villacss 
cannot be sail to lie acts done with the intention of oMairlnt caeleslre 
control oa^er the lands anl do not amoont to nlsTrse powesslon— tr<**i 
dtmede Te'J tfcj* 31 Cal ao? fi«a) Lu’ kmeof^ut a 0 fal 

r<v* rtsintiffa obtalno! leave to plant trees on hnii lelanefnc to Coa'em 
paent an 1 the ftnh plcht the\ s»ere entitle.) to was to pel the fallen dta 
wooil from the trees Certain transfers of the a-illape took place an.| on 
tsro ocfjisions onre In looo a-d at another tine In into thedcfenlant who 
porchasAf the aaffape fot the procesals of the sate of sneh wnal The 
plaintiffs on toth occa«ions assertol their ehin to the arool or fo l^e 
price thereof but were unsuecessfol They then ips*itnto! t'-is ar * witl *n 
tie rears of the last sale for a deelarat on of their rifht to pet theffrr wnc’ 
The defervlant pleado) aila^rse possession It sraa heVl that the rl-* t 
lelnp one which has onlv <vc«»fei»*' that is which eon\| te eTe*rise.) 
at rneertain occasions when th^ sroikl nic^-t fall or le cut down fr^m the 
trees ar 1 pot bHnp un’nfemipfM orconliecfnc errrr rear or at I'alol 
ti"«es an<l there helrp dispo’es betsseen t*'e ynrties at to the ri*’ * on two 
p^viocs occaslrtps it corVl no* be saH that the deferlint ha .1 aojoite-! 
a title Itsc a<)aT"*e pf>ss*sslon— PeV /Va»*f w fla/rf Pritai 40 <'* 

(jC %\ *{n title hr a IsT'se possession can be presu^ol from a few act* 

of trespass cornnillr.) nnlv ecca»*entllc— Af/ae«afi ar Arrrlf A I It 
lurj ra* 5'' 

If dcHnc thw continaince of the de'redaet te'o»e he hjs 

coesfUot It yefs Is oettfsf from the lard I.T a ♦••erre o'-fi'-o) a-v-’* 
tin be a t^lej p^eiAo wh»/-S howesee f, Ijy fesem c ) aol f*e 

def^tl-t r-eoTTPt posers -fi ,-r»| e r fe-*e->s demee sro-Vl not r<s!o’ 
the V'eo.«iet an J fv- wso- eCaf pos«e«l»o pirm f o l*e |‘'Jn) pemen 
sa^h •.-eo. «onl} PS* p.,Tenr tie Ce-ffnwr-i rrs*fat ef t'“» t'-e 
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liiauS aaJ is faTOor of ihe deieodaat — Dfgiu \ halu s' Bom 733 
736) 

But if donag tlie coaUscasce of adnrse fusscssioo and l>cIorc be has 
oaf iflrd tbe i j-cais tbe defendant wlofltanl) ohandom the land 
he nghtfcl oveser u m the sane {«sitioD in all respects as he nas before 
he inlrcs oa tool place — Stcytiar^ «/ StaU \ Knsknamcmi 9 Cal 
5J5 ^ J foUomns Ager-y Co \ Skott (18S8} L h fj A C 79J 

f tb» defendant s I'Osscsaioncomes toanend bynsms or (e g submergence 
I land) it has tl e <azne eCect as \«Iontary abandonment — Ibtd (at p 
33) ^la^kar Uustam \ Bthon Stngk S All yCo (/hi) 

But th* jodgmest of a Court declaring that a part) in possession of 
•amoi-eable property has no title to it has not the effect of interrupting 
he conbnuity o' hia adverse possession as against the real onner if the 
artT eon inwes in posstttion in spite of that judgment and tus possession 
■mains nndistorbed The judgment rather appears to empbasue the 
lierseness of the possession of the trespasser as against the real owner 
Stngarar h v Ckokkaltnga ^hMad 3x5 317 (dissenting from Mtr 
UarAh \ Abdul Ajtj 44 Bom 934) Skatk Mulbool Ah v 5AaiA 
ajid Hettatn 23 U B 249 Bogkunotk v Ttruttrgada 9 M L T 

1 Aytssi V Lakfkniana 9M L T 4*0 Akbar v Tabu 45 T "R 
jt4 *'2 Ind Cas $05 tIansBafv Maulu 63 Ind Cas 8S1 882 (Loh) 
ut the Bombay High Court u of opuitoo that such a decree puts an 
d to the adierae possession of the part) in possess on and he must 
he wishes to acquire a good title b) adverse possession start afresh 
ter tbedecree— Vir Akbar Ah v Abdul Ajij 44 Bom 934 (938) 

It IS suflidcDt to constitntc adverse possession that the person claim 

2 to be the real owner ahoolJ have stood b) wh le others continued 
possess not by any derivative title but in practical contravent on of his 
leged rights The law does not require that the claimant to ownership 
ust in such ctrcumstaoces have protested against the violation of his 
hts and that the possession went on despite such protest — Aru a 
el am V VenkaJachalapatht 43 Slad 233 269 (PC) 

Acts indicative of adverse possession must vary according to the 
ture of the property over whicli possession is excrased Thus in case 
Ixl or waste lands the cutting of grass and the graung of cattle are 
ordinary acts by which possesstonis asserted — Hofi Ahmed v Tola 
eah 31 Cal 397 (403) Jn case of forest lands the act of cutting wood 
thcring forest produce and pastunog cattle if such acts are accompanied 
ch an assertion of the ownership of the soil would be evidence of ad 
ssessioa — SwaiUhranetnyay Seerelary of Stale 9 Mad 283(301) 

To constitute adverse possession xtissufEaent if there is an 
hold the thing as owner and if some overt act is done upon 
xccution of that it IS not necessary that 

any particular - c — / — . ... 
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2S3 (303) Moreover, It h rot nccess-iry thit some act* ihoulj ahrarj le 
done yf'cn tit tf'tt In Itself, tat It Is erouRl* If some owrt ads cl 

ownership were done in rtlahon Is that spot, as for Instance, enclcelsj 
It— C/ar* V. Flpkimlym, L R 6 App Cas tC< 

in case ol a tanV t’ e mere appropriation of the f sh tna> not reewsri* 
ly eorjslitute a!\-erv pcesesaion, tut acts of an rbsiocsly p'oprieti'v 
character such ai sul I'ttinc nortjapinp or re-exca% atlon of t! c tarV c r 
the exrrmlJture nf hr(,T stima in clearing silt out of It, ortI>e eoritrcctico 
of masQnr\ aluicea in it will constitute adserse poute«sIoB — ItijyCitni 
Afn^ifj* \ /lira* CJiae^r/i, at C \\ N <90. 33 led Cas (6j) ; I'fsls* 
Irtfwa > **rrfda»a of Ststr ao M I J 74 33 Sfad 3^a 

A 1st of Ian I which w as ol no use to the owner was u.««I I ) a rej*'- 
Inunng lanilhoMer f< r sanous temporary purjy^m ard for nofti^tlan 
twr|\e )Tars tic t uilt a privy, a hut atxl a shed for cows, gnats etc bet 
all these st-uctures were of a fims> and temporary character. It was 
leVj that u«er of this mrt was InsufLei»*nl to give a title to the lard hy 
advene pwsrs,«ion I set of tl 11 sett Is eemmon In tl is countrj am! estl'rs 
no lortKular attention It is not InteMe*! to I'erote nor nnilentrxsl 11 
dent ling a claim to the owners! ip of the land ‘V> also, t) eacts of tl ‘ml"? 
rubissh <n tlie larvl <f another arJ plaang Iberern risers nf /Ltritctf, 
leafliVling t milling natenal* ete ate done in almost esrey part of I-1 
cooRtf) witlv'ut an) clam to owners! ip I'elDg tlerel y interalc*! —fra* • 
V Co w'Jai It It n 33'{3|t. 3I<) It wooVl Ir lej-rmd reason tu !« \I 
tlJit the mere ereeti n of a few t!.atclei! structn'ra cr l!-e planting ef a 
few trees < n tie w a«te 1 »•“ 1 of anethr* |s any proof of an Inlefitic-n to oerepy 
lie Isr 1 xlsTfS'Iy to t‘e owner— Re »w V J * lt>d Cai pa* (*" ' 

(OwJ! ) T*e US'- 1 f > small fsecer I plainlifl • vacant larul ! y th.edrfe'^’**! 
fir t!.e jsiTjiwm « ( a tucks ard wouVl rot t^ luC cietit to Co“stitu’e a 'sffse 
pw»r»*i<m, iivcia’ly wfjen t*e parties arc l4ot!<ers— C3*i ls,ie^a s. t/wfla 
lawt, a t 53 (35I Tl-e oe of the |(itrun a at-an Jo"ed wxj'e lar J I7 

the reig' !• «rs ftM lie jerwrs eri|lo)td In lie rrig! loenrg ri '• »• 
a eoBSte enl place tar ariwvri"j the ral 1 of natu'r, does cot ei'r»*i*t‘* 
»i!»e*>e user, ioJevd t!,rse at*f are rot actsot jouetiion a! 

X Ra.'air% 33 Cal vCi {971) 

IV-wscsucm <f a/fft** of the lam) r^ly ra"snt !• lell to rrvj’j'u’e 
tv”*tra<ti»v i*«j<sT n « I the wl ./.to as to emails tie pr«srr«or to el'va 
then* y a t.rj- I ) t*< w*. 'e ly L-Bita’s r>— )i a«’i <<!■«/•/» Tds J'/s* 

J< tat j;7 (I 3) .ha»*’ Ralajwev I 3 CL J < 3 ' 1' * 

7>i !j-A*) . 1*^ V J'Km*Jt n Cal »3' I !" r*** 

sat r« ac*i d s« s*t ta**! < t a tract I t tar.) r ij !» esi'erre r ! I’e !'•* 
stsa. ir, r{ «'• e . a» f fl-tta C* If a la'js tet* l» StfTt:TO'ed fy 
a< tl C e« le •/« I<4tt I (it wt vV* tvssaie'cvf file Jrsarvs v cf t*e w!< 

C..a/1 V i. /liaO^/, L. I C AfJ Cas let \\ ten a trart < f !•' w>'^ 

a w«5i,a J la%-si*a»y I,** l<*o t&eca(tcsS tta,£ted a» twar/, acJ ac*» 
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ernipT^hip b«n done npon xanons portions ol it such ads 0! enjoy 
meet nav he accepted as e«dcnce of the |ossf<Mon of the whole — Stba- 
nlrcti any a \ Sfcrtlary cf Slate 9 Mid 285 (305) M'herc there arc ar- 
etimslanccs to ImV teg-ther mnous portions ol ground the possc«sion 
of a part amounts constructn-ciy to adverse possession of the whole— 
5 «rejA Chandra % SJiili hanta 51 Ci! 660 (670) 

Where lands arc held as remuneration fors“mees the mere fact that 
the per*on who bolds the lands does not render the services is not suCicjcnt 
to mate the holding ad\*emc to the landlord just is non paj-ment of rent 
b} a tenant to his landlord does not constitute hts possession adverse to the 
landlord To tnaVe the bolding adverse there must l« over and above 
the omission to render service an active assertion of an adverse right 
on the part of the defendant by a refusal to perform the 'ervicc or a claim 
to bold the land free of such service— Aema/foatfa v Bhunayt 23 Bora 
602 (60C 607' 

So long as a person u in f-ermtttne occupation of land, his posses* f 
Sion does not become advxrse Thus the defendant csccutM a docu* 
ment on the 3rd May 1880 in which be admitted that the house which he 1 
(the defendant) occupied belonged to the plamlifl and promised to vacate I 
it at the cad of two jtara from the date of executior of the document * 
In September 1873 the plaiotiS brought a suit to recover jiossession of | 
the house Held that the suit was not barred as the cause of action 
arose not from the 3rd (fay t88o but from 3rd May 1882 (end of 2 ^ears 
from the execution of the document) During these two )can the defen 
dant's possession was permissive and not adverre it commenced to be 
adverse from 3rd May 1882 — SAitrwtfra/l^a v Ualappa 23 Bom 283(286). 
see also Co6ifnfa Xa/ V Debendra Nath OCal 311(314) Similarly, where 
plaintifl s husband conveyed to her two houses in satisfaction of her dower, 
and continued to reside in one of the two houses as before such residence 
must be treated as permissive and on behalf of the plaintiff, and was not 
adverse to her right over the property — Ibrahim v /ja Rasul 41 Bom 
5 (* 2 ) 

A person who bolds possession on hrAeZ/o/ another does not by a mere 
denial of that other* s title raaVc bis possession adverse so as to give him. 
elf the benefit of the statute of limitation Thus, a wife who holds 
xissession on her husband s behalf, dnnng his absence cannot acquire a 
itle by adverse possession against her husband however long her husband 
nay be absent — 2 ?i;cy Chandra v Kally Prosanna 4 Cal 327 (329) a 
icensee (whose possession Is only permissive) cannot claim title onh fr 
osscssion, however long, unless it is proved that his possession 
dverse to that of the hcensor to his knowledge and with his acqiiies 
{odolk Ambu Nayar V Secretary of Slate, 4j Mul 572. 582 (P C ) 
as 83s A ! B 1924 P C. 130 

Possession does not become adverse when the iHlrn/ion to hoi 
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is wanting Thus B aod his wife S adopted C (the plainhfl) by an tm 
registered deed of adoption whicli provided that G was to become full 
owner of the estate after the death of both B and R B died in 1894 
shortly alter drove away G from the house In 1902 she executed 
two leases to defendants and died m igoj In 1909 plaintiff (the adopted 
eon) brought this suit to set aside the leases and to recover possession 
the defence was that the suit was barred by adverse possession of H from 
1894 tn 1907 It was held that no limitation barred the plaintiffs suit 
The deed of adoption being unregistered could not of course give a hfe 
Interest to Ji and therefore Jts possession was wrongful, but since the 
plaintiff honestly though wrongly believed that R was entitled to posses 
Bion for life and since she herself shared that behef and so remained la 
possession her possession was not adverse to the plaintiff but merely 
permispive as the tn/enfi<fti fo Aofff odtersely m order to obtain an absolute 
estate wets wanting— Pirioi v Curappa 38 6om *27 (238) 24 lud 
Cas 716 

Another important pnnciple to be borne m mind is that the possession 
of the detendmt does not become adverse to the plaintiff until the plain 
tiff IB entitled to »m»irdi<jte possession As observed by Mr jusbee 
Markby By adverse possession I understand to be meant possession b) 
a person bolding the land on his own behalf or on behalf of some person 
other than the true owner the true owner having a ngbt to immedtali 
possession —Bejoy C^undtr v Rally Prosanno 4 CaJ 327 ( 3 * 9 ) ^ 1 *** 
well known rule is conveyed m the masam contra non vaJenltnt agtrt no* 
cumf pretcnplo 1 * prescription docs not run agaiost a man donng 
the time when he is not entitled to immediate possession— Tfli’Mi^i 
Venhairao 27 Bom 43 (51) Malkarjun v Amnia 42 Bom 714 ( 7 *®l 
Chtnlo V Jankt i8 Dorn 51 (57) 

The possession of the defendant does not become adverse to the 
plaintiff where there was no tioliee or knovtedge or circumstance that 
could have given notice or knowledge to the plaintiff that the defendants 
possession was in displacement of his nghts Until the plaintiff had 
reason to know that his rights were invaded there could be no necessity 
for him to take action Knowledge on the part of the person whose 
rights are invaded is an essential element Of adverse possession— Toriiha* 
v Venkalrao 37 Bom 43 (69) But actual knowledge la not necessary 
Knowledge may be presumed from an open and notonoos act of taking 
IKissession — Taruhax v Venhatrao 27 Bom 43 (52) Mitra s Limitation 
p 135 Angell on Limitation p 392 

Possession in order to bo adverse, must have been used optnly and 
without any effort made or step taken to effect concealment — Rains v 
Buxton {1880) 14 Ch D 533 (340) The possession taken must not be 
dandeahne The possession In order to npen into a prcacnptivc title 
must be iundlcal and have non* of the vUia postestianh as clam in aut 
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frecano And if in its inception it is ntiafed by its clandestine, violent 
or pennissii'e character, it most lose that character and become open, 
peaceable and as of nght before it can cause tune to run — Tartibat v 
VeniatroA), 27 Bom 43 (53) 

rosscssion IS newr considered adxcrse if its conimcnccment can be 
referred to a lawful title — Do' \ Bttghtutu to Bast 583 Bhatrab'ndra 
V liajevdra, 50 Cal 487 (<8$) The possession of a manager of a family 
or ^ardian does not become adverse until lie has distinctly repudiated 
the maoagcnient or guardianship — Kabab Mtr Sffyad v Yastii Khan, tj 
Bom 73 j (758) One who bolls possession on behalf of another cannot, 
bj a mere denial of that other s title maLe his possession adverse so as to 
giiT himself the benefit of the statute of Limitation — Bejoy ChanJra v, 
Kally ProraiiBa 4 Cal 327 (329) There must be some adverse act, so 
that if the jwssession has commenced and continued m accordance with 
any conlrati, express or implied, between the parties in and out of posses* 
Sion, to which the possession may be referred as legal and proper, it cannot 
be presumed ad>ersc — Dadoba v Kttshna, 7 Bom 34 (39) That is to say. 
If there be no adicne act, nothing overt and no unniistaVabls ouster, 
or talong of possession, and all that is done is referable to or consistent 
with and susceptible of C'lplanation by. some title which does not impugn 
but recognise the nght 0/ the person seelung to recover possession, there 
can be no possession adverse to that person without notice or uiti* 
mation to him of some kind, that an adverse claim has been set up in oppo* 
sitioo to his nght theretofore recognised*— rorn^at v yenhafrao, 27 
Bom 43 (53), Iltapfiaii v hfananthrantan. si Mad i$3 (td9) A person 
who IS once m possession in a fiduaary character docs not cease to bold 
in that character merely because it becomes uncertain who is the actual 
person to whom he has to account — Lyell v Kennedy. 14 App Cas 437 

Where a decree has been made declaring a nght to and directing 
partition, but no proceedings have been taken in execution of the decree, 
and the parties have remained in status quo without any partition having 
been made, neither party can claim against the other to have been in 
adverse possession of any portion of the property — KosraMlah v. Muyu 
buHah, T3 All 309 {313) 

Adrers* poss*sslon and easement distuguishcd — If a person stands 
in such relation to a particular thing that he has in fact dominion over it. 
and if he and those under whom he claims have in fact exerased this 
dominion from time immemorial or for the period fixed by the law of 
prescription, be becomes the legal owner of the thing . but in order that 
the possession may generate ownership, it is necessary that the possessor 
should hold the thing exefustvely, and for hmsetf “s owner In other 
words to constitute adverse possession two things are necessar>, nz 
ph^'Sical fact of exclusive possession, and the intention to hold for * 
as onner If. on the other hand, a particular act is done upo 
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with the belief that another IS its owner and not with the intention to 


hold as owner, and if the particular act has been done continuously for 
the penod fixed by the law of presciiption. the person doing the act 
acquires a legal nght to do that act, though the thing upon which it is done 
IS in other respects under another's dominion In pnnaple, the act done 
IS one of ownership or eindcnce of casement according as the person doing 
It asserts general ownership or a particular right in another’s property, 
and in the first case the act of enjoyment is designated possession and in 
the latter cane quasi possession This is the distinction in principle 
between acts of ownership and acts which are done in the exercise of 
easements— Sjuflswftrawauyo V Seerttary of State. gllzA 285(302 303I 
613 Adrerse possession by tenant against landlord —There can be no 
adverse possession by the tenant dunng the term of A»s Ua$e A person 
who lawfully came into possession of the land as tenant from jear to year 
or for a term of years, cannot, by setting up dnnng the cottltnuance of such 
relation any title adverse to that of the landlord, acquire by operation of 
the law of Umitation any title as owner or any other title inconsistent with 
that under which he was let into possession But the tenant can after 
the determination of the tenancy set up and acquire by pregdiption, against 
the landlord, a nght as owner or such limited estate as he might presenbe 
for— SesAamwa V CAicAaya. 25 Mad 507(511) A person coming into pos 
session under a lease which is invalid or void as against the person «eekiiig 
to eject him is really a trespasser, and as such, after the expiration of the 
period presenhed by Article 144 acquires by presenphon the limited nght 
under the lease whether it be a lease lor a term of years or a lease in perpe 
tuity— 5 «A(im»na V CAfcAnya. 25 Mad 507(511,512) Buiejab v Han 
manta 21 Bom 509, Thahore ratesmgkjtv Banianjt, 27 Bora 515(537) 

‘ A tenant s possession, unlike that of a stranger, is in its inception m 


subservienty to and consistent with the landlord’s Utle. and as dunng the 
existence of the tenancy the tenant js bound to protect the interest of the 
landlord, the landlord has a nght to act upon the supposition that his in- 
terest has not been betrayed and that no change in the character of the 
possession has taken place nnle^ and unhl it is brought home to him that 
the contrary is the case Therefore, though the law does not absolutely 
disable a tenant from disclaiming bis landlord’s title and claiming to hold 
in IS own nght, yet if he does so, the statute does not begin to operate 
unless the possession before consratent with the title of the real owner 
becomes tortious and wrongful fey the disloyal acts of the tenant, which 
^mus e open, wn inued and notonous so as to preclude all doubt as to the 
character of the holding or the want of knowledge on the part of the 

tenant a ». assertion of the claim to bold on the 

tenant s own accotxnt take j 

Pace dunrg the currency of a definite term 
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then the tenants fiossession does not necessarily become ad\%rsc imme- 
diately For in such a case the tenn would become forfeited onli if the land- 
lord does some act showing his intention on the ground of the denial of his 
” title to determine the tenanej In the absence of sneh act the term sub- 
sists and the possession ts in law, possession under the lease But the 
moment the term comes to its natural lenntnafiou by cfTIniaon of time, the 
dislo>al tenant s possession becomes adsersc — Subramania Aijer J 
m Utappan % Vaiim'Ardmait zi Mad 153 (163) 

^\■here the parties arc landlord and tenant the acts which are relied 
on as evidence of adserse possession must be such that the\ were inconsistent 
with the purpose to which the landlord intended to devote the land The 
acts of the tenant most be such that they amount to an assertion of 
possession adverse to the landlord and not acts which were p-oicmatl/ 
done with lus permission or consent Thus m the case of W or waste 
lands, the cutting of grass and graring of cattle would be ordinary a'^s by 
which jvosscssion would be asserted but if these acts are te-i'T 
bv tenants on the waste lands of their tandlortl, fb^cartot 
to amount to adverse possession because thes- acts v tv* at ♦AdJ 
ordinanlv be done on the waste lands of the landlord w»tV/-t*rr/» 
being raised and are In fact acts presumably do*'* w**- !-• 

TTflli ^ihntd v Tola Meah, 31 C ->1 397 (405) TL» i- • ^4, 

of user committed upon land which arc net it"*** tv-* *•«*, //weeyrf 
eojoyiO''ntof the soil for the purpose for wild 

do not amount to adverse possession — r Jtri, L t' * 1 1 1 / 
264 f 273 ) 

Persons who claim to be tenants of tfuA 

ac,juirc any title to a permanent lena-'ym » ^ 

years adve-sc possession as against tb-wai**'^^ ^ j, 

the lands— MndAavrW V Baghunath ay 1 /ir: f k 7 . 

L K 1005 74 Ind Cas 36? ' • ^ 


Merc non payment of rent by « tents* advt-s*' 

p<„sM!.on on tho part ol tho tonul VI., . 
eapros or rmpM lotwrrn tho part,, 
porsesaon may 1» rctrmrf a, IrpI ^ 

adverae As th« posscasion may U rrt— o) ,1, ^ u-msy 

underwhich the tenant entcred,m*Teb~yj,,^^ ^ 
of rent does not under ordinary orcicai*t_^ 

tei^DaisM V K„,t,w ^ Eon 3, ,3^, » V~ C^-^Z 

Hull, 3B A Cr 757 rmm , 5 ^,), , 

Aal«f« 9 Bomrt 9 (rti) 

(P C). AmitJari,. ' -”^ 7 ^' 

Sr.;,o»/»o (oCal 173 (180], , a-"*; 

PrrmSoHv jAIi 3,7 llu„lUJ,„r 

L J 6r5 . Tiro y „j f.' 
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the hnowledge o{ the other party acquire by the operation of the law of 
adverse possession, a title as owner or any other title inconsistent svith 
that under which he was let into possession — BaHa v Bam Naram 

47 AU 73 32 A L J 903 A I R 1925 All 133 

When a mortgagee m possession under a usufructoary mortgage holds 
over after the time limited m the mortgage deed for surrender of the 
property his possession docs not by that fact alone become adverse to the 
mortgagor who still has a penod of siirty years within which to su* for 
recovery of possession — Poihpd' v BtsAon 20 All 1*5 (u?) Wlere 
a mortgagee pas’s only a part of the consideration and is m pos«ession of the 
whole of the mortgaged propertv he cannot by the mere assertion of a lar 
gcr interest than what was validly passed to him under the mortgage ac 
quire a title by 12 ^ears possession The mortgage is valid to the extent 
o! the amount actuallv advanced and the mortgagee s possession of the 
property is not adverse to the mortgagor The latter can redeem it within 
sixty years under Article 148 — Rajat Ttrumai v Panila Muliial 35 Jfnd 
1*4 fits) 

But it would he going too far to say that in no possible ense can a niort 
gages set up an adverse title to the mortgaged property A mottgagee can 
set up adverse po5«ess)on if his possession at its inception was that of a tres 
passer— /luia JfliaH V Lakhm> Chani 232 P L II 1911 Thus where ft 
mortgagee obtained an unregistered sale of the equity ot redemption and 
thereifter held possession of the property for more than 12 vears heti 
that the unregistered sale-deed though inadmistible to prove the parsing 
of the title to the vendor was admissible for the purpose of determining the 
nature of the poB«ession tahen by the vendee (mortgigce) The deed of 
sale did not create any title in favour of the mort|::agce leaving him in the 
position of a trespasser and as hjs possession extended for over a penod 
of 13 years he became full owner of the land — Qadar Bnhsh v ^ 

Mai 4 I ah 349 {251) 73106 Cas 81^ A I R t933Tah 195 5Aeo WnfA 
V Tulstpat 12 O L J 139 AIR 1925 Oudh 385 ^oalso where amort 
gagor surrendered his equity of redemption to the mortgagee hut there 
was no registered deed the possession of the mortgagee thereafter for more 
than 13 years perfected his title to the property — Basftir Hussein v 
Chandrabal 25 O C 83 A I R iqea Oudh 133 tVhere a mortgage of 
a certain property was executed by persons other than the real owner 
who however was aware of the mortgage and acquiesced in it the mort 
gagee s possession became adverse to the real owner from the date of tli* 
mortgage and the persons who executed the mortgage were entitled <0 
redeem to the exclusion of the t r u e owner— Pursoffam v Saga}* 2® 

Bom 87(91 93I A mortgagee remaining in possession of the mortgaged 

property for more thama years in {nil ownership In satisfaction of the 
mortgage debt under an oral safe from the mortgagor acquires an 
absolute title to the property and the mortgagors right to redeem fs 
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extinfjujslied — Ka«d.isam \ Chitinahha 44 Vad 253 257 (dissenting 
from Ariyaputhira v Viilhu^nmarasttanty 37 Mad 423) 

The parties to a mortgage by conditional sale entered into an egree 
ment w I crebs the mortgagor gave op all hw equ tj of redemption m the 
propertv mortganej The agreement was not registered but both the 
parties consented to tie compJMe transfer of the equity of redemption 
and both parties acted on the agreement for nenrlj 40 vears On a suit 
being Lrougl t bj the mortgagor for redemption held that the mortgagees 
had been in adverse possession for more than 12 jears and the suit was 
barred — Khodii v Parsfttr 39 All 423 (426) 17 A L J 366 

615 Advrs* potiessioj ty ca mortgagor — W ere property has been 
mortgaged by seieral co sharers and one of them redeems it the posses 
Sion of the redeeming co sharer does not become adverse to the other 
co-sharers until there is an assertion of an exclusive title and submission 
to the right thns set up The principle is that as long as a possession 
can be referred to a right consistent with the subsistence of an ownership 
in being at its commencement $0 long most the possession be referred 
to that Tight rather than to a light which contradicts the ownership— 
J?flM Chandra v Sadashv it Bom 422 (424) Dhaudin v Shtihh Ismail 
ri Bom 423 (428) Faki Ahas v Fakt Nurudtn 16 Bom 19T (196 ) 
Chandbhnt v Hasanikat 46 Bom 213 (215) 

Even if the co mortgagor after redeeming the proFe”t> re mortgages 
it to a thud party this in itself wouM not amount to adverse possession 
as against the other co mortgagors— Afoiiin v Ovlhnmangaint 11 Mad 
416 (417) J?flm Chandra v tt Bom 422 

But if the mortgage is a usufructuary one and the amount is satis 
fied out of the usufrnct one co mortgagor cannot take possession of the 
entire property from the mortgagee but is entitled to recover only his 
individual share If however he takes possession of the entire property 
he is then deemed to hold the shares of the o*her co mortgagors adversely 
to them — Gobardhan v Sujan 16 All 25j (256) Inayel Uussttn v Alt 
Husetn 20 All 182(184! But if the usufructuary mortgage is redeemed 
by one co mortgagor by paying the money out of his own pocket and is 
not redeemed out of the usufruct the rede ming co mortgagor can retain 
possession of the property as a lienor until he is paii the shares of the 
money payable by the other co sharers and such possession is not adverse 
to them — Ramehandra v Sadashtu xi Bom 422 (424) 

616 Adverse possession by third party against mortgagee cr mort- 
gagor — Po«session of mortgaged property obtained by a third party 
by 01 ster of the mortgagee in possession is not necessanl> adverse to the 
mortgagor also since the latter is not entitled to tmmcdiatf possession during 
the existence of the Aortgage the possession can become adverse agai 
the mortgagor only after he has become entitled to possession after 
faction of the mortgage — Iiftihammad Husain v Multi Chatid 27 
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(396) , Vithohav Gattgaram, laB H C R 180 , Chttilov Janhi, 18 Bom 
51 (s8) Khan v Ahmad Husatn 30 All 119 (122) , Itiappan v 

Manavikramci 21 Mad 153(164) SAom^Ahv Kama 35 Bom 438(442), 
Tarataiv Dallaram 49 Bom 539 AIR 1925 Bom. 465 In such a case, 
a suit for possession by the mortgagor or those claiming under him wll 
not be haired although one by the mortgagee may be — Chxnla v Janhi 
18 Bom 51 (56) The mortgagor, having once put the mortgagee in pos- 
session ordinanly has no nght to possession himself until the mortgage is 
paid oR The mere fact of the mortgagee's letting the property go out 
of his possession cannot give the mortgagor such a nght before payment; 
And the party in possession though he may be a trespasser, would ordinanlv 
be able to defend an action of ejectment at the suit of the mortgagor bv 
setting up JUS iti-iit — CAiHfo v 18 Bom 51 (58) See also Kunwar 

Stnv Darban 38AII 4ir(4J5) If the true owner (mortgagor) has no nght 
to immediate possession it is practically immatenal to him who la m posses 
Sion Having no nght to possession himself, he cannot eject the person 
in possession— TarwAai V Venkahao 27 Bom 43(51) If the trespasser 
pleads adverse possession both agatnsl the morigagor and the mortgagee, 
the burden lies upon lum to shew not onlv that lus possession was adverse 
to the mortgagor— CAinlo V Jankt iRBom 51(54) but also that the mort 
gagorhad notice that the trespasser was holding in demal of the mortgagor's 
nght — Penyav Shanmugaiundaram 38 Mad 903 (915) F B Ptmafaete, 
the possession by the trespasser by ouster of the mortgagee in po session is 
not full pTOpnetarj possession but is possession of a bmited nature which 
would have tlie efiect ordinanly of extinguishing the limited interest of the 
mortgagee and vesting it m the trespasser But there may be cases 
where the adverse possession against the mortgagee would also be adverse 
possession against the mortgagor as for instance where the mortgagor is 
entitled to immediate possession or where the possession of the trespasser 
IS coupled with a dental of the title of the mortgagor also — Istndar Khan v 
30 All 119(121) Pertya Aiya y Shanmugasundaram, 
38 Mad 903, 913 (F D) In such a case a suit for redemption brought 
by the mortgagor or his heirs would not fall under Article 148, but would 
be governed by Article 144 and would fail if the person m possession 
succeeded m proving that his possession was adverse to the mortgagor 
for more than la years prior to the suit — Ram Ptan v Budh Sen 43 All 
164(168) JaiGobtnd v Abhatraj.ibO C 308 AIR 1924 Oudh 40. 
Thus the plaintiff mortgaged bis house with possession for a term which 
would expire in 1917 The mortgagee was dispossessed by the defendants 
in 1898 In 1908 they made certain additions to the building and when 
the plaintiff remonstrated with them they denied the plaintiff s title to the 
equity of redemption The plaintiff then brought«his suit for a dcclara 
tion of lus title Held that the possession of the trespasser was not adverse 
to tho plaintiff from 1898 to 1908, but it became adverse in 1908 when the 
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plaiatitt's title was repudiated — Pena A\ya Atnbalam v Shuntnuga 
Suniaraw. 38 Mad 903 (F B) As long as the mortgagee is in possession, 
he and all claiming under him represent the mortgagors possession 
If the mortgagee in possession is dispossessed by a third party on 
grounds afiecting only his right, (e g his nght as heir to represent the 
onginal mortgagee or his nght to possession in spite of a third pcftty's 
Len on the property,) then the dispossession of the mortgagee obviously 
does not irapenl or call in question any nght of the mortgagor, and 
the mortgagor is not concerned orentitlcd to insiston being immediately 
restored to possession, and the possession taLcn is not adverse to him and 
cannot cause time to nm against him But if there is an unequivocal ouster 

of the mortgagee by the third party preventing the possession of the mort* 
gagor from contmumg altogether by leaving no room for doubt that the 
person taking possession does not profess to represent the mortgagor but 
to hold in spite of him, then the mortgagor has a nght to insist on immediate 
possession, because in such a case the mortgagor is as effectually and unmis* 
takeaWydiaplaccdastf there had been no mortgage at all When an ouster 
takes place in that manner, the mortgagor knows that so one is in pos* 
session who can represent or continue tus possession or who is entitled pre> 
ferentially to possession, and therefore be becomes entitled {and it is neceS' 
sary and his duty) to claim possession immediately , if be does not protect 
his nght, hii equity of redemption will be barred—raru&ai v Venhatrao, 
27 Bom 43 (68, 69) When the person taking possession of the mortgaged 
property shows by hts acts or by his open declaration avows, that he does 
not pretend to represent either the mortgagee or the mortgagor, but is 
exercising a nght claimed entirely on his own account, the disseisor affects 
not the mortgagees interest atone, but the mortgagors, and the mort 
gagor, having no one in his place professmg to hold for him, is entitled to 
seek recovery and is under the necessity of taking action as if be had been 
personally ousted — Tarubai v Venhatrao, 27 Bom 43 (38) See also 
Pullappa V. Ttmmaji, 14 Bom. 176 (179) . Ammu v i^amB^riiAna, a Mad 
226 , and Cholmondeley v Chnton, (iSzo) 2 J & W i (at pp i86, 1B7) In 
this English case, in which the owner of the equity of redemption had full 
notice of the claim of the trespasser. Lord Chancellor Eldon observed : 
'Isay, without entangling myself with the difficulties about seism and 
intrusion, I am of opinion that the adverse possession of an equity of 
redemption for 20 years is a bar to any other person claiming that equity 
of redemption, and it is an adverse possession which produces the same 
effect as those things you call abatement, intrusion and disseision which 
belong to legal estates It is an adverse possession which has the same 
effect, and for the peace of families and for the peace of the world, I 
think, ought to have the same effect, and therefore without going through 
more of the cases, I submit it to your Lordships that this bill cannot be 
maintained *' 

1.37 
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aUo in the case ol a simple mortga®e adveree possession by a 
stranger against the mortgagor (ta^Len after the mortgage) does not become 
adverse to the mortgagee until the mortgaree is entitled to possession 
tl e principle is that adverse possession affects the interest only of the person 
who is entitled to tmi edtale |x)ssession and since the mortgagee under a 
simple 'mortgage is not entitled to immediate possession his title is not 
affected bv any adverse possesion against the mortgagor The interest 
of the mortgagor that is his equity of redemption is cThoguished but 
the nght of the mortgagee to enforce lus charge upon the mortgaged pro 
perty remains unaffected — Pnytt Sakht v Manbodh 44 Cal 425 {433) 
Kah Prosonna v T/ira Prasa»u/t ^3 C W N 815 ATawtfaH v Jummatt 
3 jA 11 640(645) lyapir*v Sontmma 39 Mad Six (F B) 29 M L J 

®45 (overruling J^amRitcamt v Poona Parfayflc^i 36 Mad 97) 
ParfftasarafAt v LaiftKitiana 21 M I. J 467 35 Mad 231 v 

PJaratn Das 36 AU 567 Ludbrooi v ILuitroeA Jigoi^aK B 96 Where 
the defendant has been in possession adversely to the mortgagor for 
wore than la years a suit by the mortgagee for sale of the mortgaged pro 
perties is governed by Art 13s and not by Art 1 4 f in as much as it is 
not a suit tor possession of immoveable property and the suit w not barred 
vf it IS brought within 12 years from the date on which the money beoooiM 
due The adverse possession of the dcfcndantngainst the mortgagor (which 
began subsequent to the mortgage) does not interfere with the mortgagee s 
right to bring the property to sale— Ra/naih v Narnyan 36 All 567 57* 
(T B) The possession of a person claiming to hold property adversely 
to the mortgagor does not become adverse to the mortgagee who h«s 
purchased the property at a sale m exec ition of a decree on his mortgage 
until alter the sale when the ownersb p in and the benefiaal title to the 
land for the first time lests in him — Asmaiarv JfaAhan 33Cal 1015 (xoioi 
following Pugfi V Hea/h (1882) 7 App Cas 235 

If however the adverse possession of a trespasser begins before the ex» 
cufton of iht siwpif mortgage it will run against the mortgagor and mort 
gagee both — r7a«ian v Jumman 34 All 640 (645) Parthasaral^y v 
raAsAmana 35 Mad 231 NaUamulhify Belha Naseken 83 Mad 37 (39) 
Thornfort v France [1897} 2 Q B 143 The term adverse possession 
clearly implies that the person against whom adverse possession Is excr 
used is a person who is entitled to demand possession at the moment the 
adverse possession beems Where such a person has the entire interest 
when the adverse possession be^ns he cannot by afterwards transferring 
a part of the interest by mortgage prevent the operation of presenphon 
upon the entire interest— per Slnnto J in ParfAasarafAy v Lakshtnana 35 
Mad 231' 21 M L 3 467 Inotherwords a distinction should be drawn 
between cases in which the adverse possession of a third party began after 
the simple mortgage and cases in wUcb the adverse possession began before 
the simple mortgage If the adverse possession began after the simpi® 
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mortgage the adverse possession affected the nghts of the mortgagor alone 
but did not affect the nght of the mortgagee to bnng the p"opert> to sale 
If however the adverse possession had begun before the execution of the 
simple mortgage it extinguished the nght of the mortgagor as well as the 
seemty of the mortgagee This pnnciple was overlooked in the cases of 
Ramataami v Poona 36 Mad 97 and Pratab v Maheshaar la O C 45 
where it wa- held that adverse possession which began agiin®t a mortgagor 
a/l‘r the execotion of the simple mortgage eirtinguished the security of the 
raortgaeee also (This view proceeded from a misconception of th» Pnvy 
Council dcasion in Karan StttgMv BakarAh 5 All r) These cases are 
not good law The Madras case has b^en expressly overruled bj the suh*e 
quent Full Bench case of 39 Mad 81 1 and the Oudh case also should not 
be accepted as sound law 

An obstmctioQ to a mortgagee obtaining possession (as purchaser) 
tinder his mortgage by persons who merely claimed a hen on the property 
and admitted the mortgagors title to the property does not amount to 
adverse possession as agamst the mortgagee s title as purchaser-— P«rwa 
nani v Jamnabai to Bom 49 (57) 

Possession obtained by a third party not adversely to the mortgagee 
bnt under an agreement with the mortgagee cannot bo adverse to the 
mortgagor It is ooly when the possesnon commences to be in opposition 
to or in displacement of the mortgagors ngbts and it comes to his notice 
or knowledge that it becomes adverse to him— v Vtnhalrao 
Bom 43 (d?) The pnncipte is that limitation does not begin to run against 
n plaintiff until he is under some necessity or duty to assert his title — 
76irf (at p 68} Thus where after the redemption of a usufructuary mort 
gage the tenants who |iad been Jet into possession of the mortgaged land 
b> the mortgagee continues in possession it was held that m the absence 
of notice to the mortgagor that the tenants claimed to hold adversely to 
him the possession of such tenants subsequent to the redemption was 
not adverse to the mortgagor, and they should be deemed to hold under 
the mortgagor under the same term as they held under the mortgagee — 
Chtnnappa v Pazbamappa 18 M L T 492 

If the mortgaged property is redeemed by a third party with the know 
ledge and consent of the mortgagor he gets a hen on the property which he 
most enforce within 12 j*ears under Article 132 but so long as the hen exists 
his possession is not adverse to the mortgagor If he does not enforce his 
lien within 12 years the lien will be extinguished and if he still holds pos 
session of the property such possession is that of a person having no nght 
and therefore adverse to the mortgagor And if the adverse possession 
continues for more than 12 years his title will become perfect so that the 
mortgagor will be thereafter debarred from bnnging a suit for redemption 
^Sambhu v Nama 35 Bom 438 (443) If the mortgaged property had 
been redeemed by the third par^ without the knowledge and consent of 
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the mortgagor the possession of the third party would have been adverse 
to the mortgagor from the date of redemption — Ibid (p 441) 

6 t 7 Adverse possessionby vendor or vendee — If the vendor rcmaina 
in possession after sale such possession is adverse to the purchaser and 
if the purchaser docs not bring a suit for possession within twelve years 
from the date of sale he will be barred under this Article — Attanda 
Coomariv Ah Jamtn iiCal 429(231) Tewv Jones J3M &W.12 
If asale takes place hy an nnregistered sale-deed the possession of the 
purchaser under that deed becomes adverse to tbe vendor from the date 
of the invalid sale — S/ieoHoiA v TuJst Pat 13 O L J 139 AIR 1925 
Oudh 385 Qadar Buhsh v Mangha MoJ 4 Lsh 249 (251) Mahspal v 
Sarjoo 13 O L J 326 AIR I9260udhi4i Bashir Husatnv Chandra 
pat 25 O C 83 A I R 1922 Oudh 133 Jasoda v Janak Misra 4 
Rat 394 

Porteisfon 6y vendor as tenait — The plaintiH purchased some land 
under a deed of conditional sate which provided that the purchaser should 
become absolute owner if the vendor did not exercise his nght of repurchase 
in tea years After the execution of the deed the vendor according to 
the terms of the sate deed remained m possession of the property as a 
tenant under the purchaser and as such he and his representatives conti 
nued to hold over for more than twelve years after the date fixed in the 
sale deed Held that the possession 0! the vendor after the date fixed 
in the sale deed was that of a tenant holding over after the expirj of the 
terra of the lease and did not become hostile to the plaintiff so as to defeat 
the latter s claim to recover possession—^nanfAs v Holeya 19 Mad 
437 (439) 

dx8 Adverse possession ty trustee, Mohant^ etc —Where a trust 
IS express even though the crs/ui gue Inist chooses to pul up with the acts 
of the trustee and to take no steps to recover the trust property for more 
than twelve years yet he is not barred when he does so choose to pursue and 
endeavour to recover it Section 10 applies to the case But where the 
relations between tbe trustee and the «JfM» g«« fruit are not express hot baio 
ansen hy implication of law only (e g in case of a resuming trust upon 
failure of the declared trust) then if the trustee assumes aa adverse ailUnde 
towards his ceKwi gue trust the latter must seek hia remedy within the 
period of twelve years But so long as the trustee occupies tbe position 
of a trustee as soon as the declared trusts have failed and there is ^ 

resulting trust in favour of the settlor (* e so long as he does not assume 

an adverse attitude] his possession is essentially that of his ceslut gne 
trust and can only be changed into wlverse possession against the cestui 
que trust by a conscious and dehberate act That is to say he must 
repudiate all intention o{ holding for the resultant eestui que trust 
and he must assert his intention of continuing to apply the trust 
fund to uses which the Court has declared or which are knoun to 
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limi to have failed In that event his possession becomes adverse to his 
legal cestui que trust and if that person does not take steps within 12 
years he will not be able to avail himself of the provisions of section 10— 
Casamally v Currt^ibhoy 36 Bom 214(239 243 244) This case has 
however been disapproved of in MaMomed Ibrak m v Abdul Laltf, 37 
Bom 447 in which it has been held that a person claiming under a 
resultmg trust is alwaj's barred b> the 12 )cais rule without reference 
to the question whether the trustee assumed an adverse attitude ' 
Adverse poss*ssion by third patty against trustee or ceitui que trust ' — 
^\'hcrc a trustee in possession of lands has been dispossessed and the twelve 
years have run after his dispossession the cestui que trustenl although 
entitled successively on the pnor estate and estates will be barred— 
llyck V East India Ce , (1734) 3 P \\nis 308 Similarly where a cestui 
que trust who has been let into possession by the trustees has been dts* 
possessed and the twelve years have run after his dispossession (whereby 
the cestu que trust is barred) the trustees arc also barred — Melting v 
Leak (1833) zb C B 632 In other words the rule that the statutes of 
limitation are no bu in the case of trusts is only a rule applicable between 
the eesiut que trust on the one band and the trustee on the other hand • 
and it u not a rule extending to third parties who have been in adverse 
possession— Hovenim V Lord Annestey, (t8o6) a Sch A Lef bzp.Lewiii 
on Trusts (sth Cdn ). pp 623 623 

6x9 Averse possession against proceeding efiiee holder becomes adverse 
against successor —Possession which has already become adverse against 
a preceding trustee or shebait becomes adverse against the succeeding 
trustee or shebait as well Thus if a trustee or mohant of a temple 
or a shiinc alienates the trust property in violation of the trust and the 
ahenee is in possession of the abenated property for more than 12 years, 
a suit brought thereafter by the succeeding trustee or mohant for posses* 
Sion of the property is barred The period of hmitation runs from the date 
of the ahenation by the former trustee and the succeeding trustee does not 
get a fresh period of limitation from the ^time when he succeeds to the 
office as trustee The trustees form a continuing representation of the 
property of the temple or shrine , they are not in the position of holders 
of successive life-estates consequently limitation runs against the idol or 
the shnne continuously, and not against each trustee individually as and 
when be succeeds to the office— Afi/mony V Jagabandhti.a^C&l 336(343), 
Dattagm v Daltairaya 27 Bom 363 , Pandurang v Dnyanu, 36 Bom 
133 12 Ind Cos 926, Abdur Jtasheed V Janki.^O L J 2 A I R 
1922 Oudh 24 (23) , Puma Chandra v Ktukar, 9 Ind Cas 133 (134 
Chidambaranatha v Nallasma, 41 Mad 124 (133) Subbatya Pand 

V Mohammad Mustapha, 73Z 737 (P C) See also CAiefm 

V Mmarnmal, 23 Mad 439 (440) , Damodar v Lakkan Das 37 

894 (P C.) 
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But the above rule does not apply where a permanant lease was granted 
by the preceding trustee, and a succeeding trustee brings a suit to recover 
possession from the lessee In such a case the lease being vahd during the 
lifetime of the ahenor, the period of limitation rJns not from the date 
of the lease, but from the time when the plaintiff succeeds to the office 
as trustee — Subbaya v Muhammad. 46 Mad 751 (756) P C , Abhrant v 
Shyama Charan 36 C-il 1003, *015 (P C); Af«/^iMsaw«r v Sree Sree 
melhamlht 38 Mad 356 (362). 

Where property is vested in th^ juridical person {idol of a temple) and the 
mohant IS only the representative or manager of the idol an act of ahena- 
tion by the mohant is a direct challenge upon the title of the idol, and the 
idol or some person on behalf of the idol must bnng a suit for possession 
of the alienated property within 12 years from the date of the alienation 
But where the property is vested in the tnchanl or shebatl the act of ahena 
tion by the mohant or shebait is not a challenge upon the title of the idol 
though the property may be endowed property in the sense that its income 
has to bo appropnated to the purposes of the endowment , and there is no 
adverse possession so long as the person making the alienation is alive , 
and the possession of the alienee becomes adverse after the death of the 
alienor, -when a new mohant or shebait succeeds to the o&z^^Mahant 
Ram Rup v Lai Chand i Pat 475 {483) 

620. Possession between co*owners, cO'Sbarers etc : — Mere occu- 
pation or enjoyment or management of joint property by one co sharer 
does not constitute adverse possession as against the other co sharers, 
unless there is a disclain\er of the latter's title by open assertion of a hos 
tile title by the former, or unless there is actual ouster or some act equiva 
lent to ouster— flaroda V Annada.^C W K 7745 Ujalbtv Umahanta 
•31 Cal 970 (973) Bhatrabendrav Rajendra 50 Cal 4^7 1 Ayenenussa y 
Shetkh Isuf 16 C W N 849, Golnnda v Upendra, 47 Cal 274 {278), 
Subboyo V Rajeswara 4 M H C K 357 ; bfslo v Govxnd, xo Bora 24 j 
Dmharv Ehthajx ii Bom 365 , CawgodAar v ParaiAt-am. 29 Bom 300: 
^wrifav SArtiAaf, 33 Bom 317(322), Itiappanv Manavtkrama 21 Mad 
*53 1*59) • Vorada Piiloi v Jrniaralnammal 43 Mad 244 (P C ) j Hasitn 
All V A/gal Khan, 40 C L J 30, Faxtuddtn v Raju, 21 C. L J 192 1 
Ilashntal v Maehar, 10 All 343 {346) , Ahmed Raiu Khan v. Ram Lai, 

37 All 203. Mubarnfeunnissov AfwAammad Haja KAan, 46 All 377(379). 
Mahtpalv Sarjoo, 3 O W N loo, HardUSingkv Curmuhh Stngh, 1918 
P R 64(P C), CAandbAaiv AfasanbAai, 46 Bom 213(215); Velayulham 

V Swbberoya 39Mad 879(882} Many acts which would be clearly adverse 
and might amount to dispossession as between a stranger and a true owner 
of land, would, between joint owners naturally bear a different consTnic- 
tion — Mahmad Ah Khan y Khaja Ahdtd Gunny, g Ca.\ 744 (753). •PrescoH 

V Nevers, {1827) 4 Mason 326 

Where a special relationship exists between the parties, such as tenants 



Art. 144.] 


THE INDIAN LUtlTATION ACT. 


583 


la common or members of an undivided family, the Court will presume 
that possession held b> one is possession held on behalf of all the co-owners 
or members of the family, and it will lie on the possessor to prove that he 
held exclusive possession to the knowledge of those whose rights he seeks 
to affect by his possession— .VurtMroAAoo TAeiaw V Orr, 35 Mad 618(621). 
The entry on, and possession of, land under the common title of one co- 
owner will not bo presumed to be adverse to the others but will ordinarily 
be held to be for the benefit of all the co-owners, for the reason that the pos- 
session of one co-owner is nghtful possession and docs not imply hostihty 
as wonld be imphed in case of possession by a stranger A co-oivner might 
however establish a plea of adverse possession if it is clearly shown that he 
repudiated the title of bis co-owners by an overt claim to exclusive owner- 
ship for more than 12 years before suit — Jogeiidra v Baladeo, 33 Cal 961 
(968, 969) , Clymer v Dawkine, (18.15) 3 Howard 674 , Hart Pru v, il/i 
Aung Kraw, 12 Bur L T 129 52 Ind Cas 629 And the burden lies 
on the defendant to shew, not merely that he has been in sole occupation 
of the disputed lands, but also that there has been a disclaimer by the 
assertion of a hostile title and notice thereof to the owner either direct or 
to be inferred from notonous acts and circumstances— Jogendra v Baladeo, 
35 Cal 961 (970) , Alma v. Kullt, 14 Mad 96 (97) Much stronger 
evidence is required to show an adverse possession held by a tenant in- 
common than by a stranger . a co-tenant will not be permitted to claim 
the protection of the statute of Limitations, unless it clearly appears that 
he has repudiated the title of his co-tenant and is holding adversely to 
him , it must further be established that the fact of adverse holding was 
brought home to the co-owner, either by information to that effect given 
by the tenant in common asserting the adverse right, or there must be 
outward acts of exclusive ownership of such a nature as to give notice to 
the CO tenant that an adverse possession and disseisin are intended to be 
asserted — Jogendra v Baladeo, 35 Cal 961 (969) "A silent possession 
accompanied with no act which can amount to an ouster or give notice 
to his co-tenant that his possession is adverse ought not to be construed 
into an adverse possession"— per Marshall c J. in McClung v. Ross, (1820) 
5 Wheaton 116 

Thus, between brothers in a joint family, where no partition is proved, 
the mere fact that one of the brothers went to hve in a neighbouring village 
would not make the possession of the other brothers who continued to hve 
in the family house necessarily adverse— /o/ivamfas v. Bat Arnba, 25 Bom 
362 (365). Where a part of the property inhented by two sisters was m 
the exclusive possession of one, and the rest of the joint property was m 
joint possession, the exclusive possessioB of the parbcular porhon was not 
adverse to the other sister in the absence of any facts from which an adverse 
possession may be presumed — Barada Sundari v. Annoda Sund 
3 C. W. N. 774 (776). Merc noa-participation m the profits by one c 
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But the above rule does not apply where a permanant lease was granted 
by the preceding trustee and a succeeding trustee bnngs a suit to recover 
possession from the lessee In sudx a case the lease being vaUd dunng the 
lifetime of the alienor, the period of limitation nins not from the date 
of the lease, but from the time when the plamhll succeeds to the o£5ce 
as trustee — Subbaya v Muhamtnad, 46 Mad 75X (756) P C , Abhsrant v 
Shyama Charav 36 Ct .1 1003, 1015 (PC), Muthusamser v Sree Sree 
ntethanUki 38 Mad 356 (362). 

Where property is vested in th^ )undica! person (idol of a temple) and the 
wohant is only the representative or manager of the idol, an act of ahena 
tion by the mohant is a direct challenge upon the title of the idol, and the 
idol or some person on behalf of the idol must bnog a suit for possession 
of the abenated property mthm 12 years from the date of the alienation 
But where the property is vested in the mohant 01 shebatl, the act of ahena 
tion by the mohant or shebait is not a challenge upon the title of the idol 
though the property may be endowed property in the sense that its income 
has to be appropriated to the purposes of the endowment and there is no 
adverse possession so long as the person maktug the alienation is ahve, 
and the possession of the alienee becomes adverse after the death of the 
alienor, when a new mohant or shebait succeeds to the office— 

Ram Rup v Lai Chand, t Pat 475 (483) 

d20. Possession between co>ewners> co>8harcrs etc*— Mere occu* 
))ation or enjoyment or management of joint property by one co sharer 
does not constitute adverse possession as against the other co sharers 
unless there is a disclamver of the latter s title by open assertion of a hos 
tile title by the former, or unless there 1$ actual ouster or some act equiva 
lent to ouster — Baroda v Attnada. 3 C W N 774 5 Ujalbt v Usnakanta, 
31 Cal 970 (973) , Bhatrabevdrav Rajendta, 50 Cal 487 , Ayenenussa v 
5/jetftA Jsi</ 16 C W N 849. Cobinda v Upendra, 47 Cal 274 (278), 
5«66aya v Rajeswara 4 M H C R 357 ; Ntlo v Gomnd, 10 Bom 24 ’ 
Dwhar V Bhthajt, 11 Bom 365 , Gatigadkar v Parashram, 29 Bom 300 ; 
^mrilav SAfiifAar, 33 Bom 317(322), /Happanv Manavskrama 21 Mad 
133 (159) , Varada Ptllat v Jeevaratnammal, 43 Mad 244 (PC); Hastm 
All V Afzal Khatt, 40 C L J 30, Fatxuddm v Raju, 21 C. L J 192 1 
Itashmal v Mathar, 10 All 343 (346), Ahmed Raiu Khan v Ram Lai, 
57 AU S03 , JiJuAa/jtiitiiA 377(379)1 

Mah\pal'/ Sflfjoo. 3O W N *00, HaTd\t Sxngh 'f Curmukh Singh 1918 
r R 64(P C), Chandbhatv Hasanbha%,^^&'Bom 213(215); Velayiitham 

V S«b6afoyo, 39Mad 879(882} MaDyactswhichwouldbeclearlyadverse 
and might amount to dispossession as hetueen a stranger and a true owner 
of land, would, between joint owners, naturally bear a difierent consTruc- 
tion — Mahmad Ah Khany Khaja Abdul Gunny, ^ CsX 744 (j53), Brescott 

V Kevers, (1827) 4 Mason 326 

\\ here a special relationship exists bct« een the parties, such as tenants 
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in common or members of an undivided family, the Gsurt will presume 
that possession held by one is possession held on behalf of all the co-owners 
or members of the family, and it will he on the possessor to prove that he 
held ezclnsne possession to the knowledge of those whose tights he seeks 
to afiect by his possession — TMeian v Orr, 35 Mad 618 (621). 
The entry on, and possession of, land trader the common title of one co- 
owner will not be presumed to be adverse to the others but will ordinanly 
be held to be for the benefit of all the co on ners, for the reason that the pos- 
session of one co-owner is rightful possession and does not imply hostihty 
as would be imphed in case of possession by a stranger A co-owner might 
however establish a plea of adverse possession if it 13 clearly shown that he 
repudtaled the title of lua co-onaers by an overt claim to exclusive owner- 
ship for more than 12 years before suit — Jogendra v Daladeo, 35 Cal 9O1 
(968. 969) . Clymer v DatLhins, (1845) 3 Howard 674 , Uari Ptu v. Mi 


Aurg Kraw, 13 Bur L T 129. 52 Ind Cas 629 And the burden lies 
on the defendant to shew not merely that he has been in sole occupation 
of the disputed lands, but also that there has been a disclaimer by the 
assertion of a hostile title and notice thereof to the owner either direct or 
to be inferred from notorious acts and circumstances— /e^rnifra v, Daladeo 
3 ! Cal S6l (970) . v KMi, i. Mad 36 (97) u«ch .tronjer 

evidence u required to show an adverse possession held by a tenant In. 


common than by a stranger . a co tenant will not be permitted (o claim 
the protection of the statute of Limitations, unless it clearly appears that 
be has repudiated the title of bis co-tenant and is bolding adversely to 
him , It must further be established that the fact of adverse holding was 
brought home to the co owner, either by information to that effect given 
by the tenant m common asserting the adverse right, or there must bo 
outward acts of exclusive ownership of such a nature as to g,ve notiw to 
the co tenant that an adverse possession and disHism arc intended to bo 
asserted— Jagendra v Baladeo, 35 Cal 961 (oOni _ 

accompmurf with oo act »h.ch caa aiaaaat to aa 
,0 hu CO tenaat that h., pocca,. „ ^ 


„„ld no. the pottea.™ „ toln.Zd B 


30a ,3»!J. o. property .abcrttcd by l„o 

the exclusive possession of one, and the rest . . rtv ^ 
.. , “« me rest of tho joint property 

jomt possession, the exclusive possessmn of the particular portion 
advert, to the other ac.cr ra th. ate.„, •” 

possBSron may be prc,um.d_B.,ad, s«M v 

3 C. W. N. 774 (776). Me. rron part.crpat.oa .a the pro«» 
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and esdnsive occupabon by another would not consbtote adverse possession 
against the former in favour of the latter — Iltappan v Manavtkramtt, 21 
Mad. 153 (159) ; Z)»«Aar v. Bktkajt, ii Bom 365 (368). Mere non* 
parbcipabon in the rents and profits would not necessarily of itself amount 
to an adverse possession, but such nonparticipation or nonpossession may, 
in the circumstances of any particolar case, amount to ao adverse 
possession Regard must be had to all the drcnmstances, and the 
most important element is the length of bme — Ayenenussa v SheM 
Isuf, 16 C W K 849. Gobtnda v. Vpendra, 47 Cal. 274 (278) As be* 
tween co widows, the possession of one is not adverse to the other, 
especially if the latter receives a maintenance allowance from the 
former — Indoobunse v Gtrh^trun. ri \V. R, 158 

But it IS not correct to say that one co-owner can never hold adversely 
to the other co owner The question depends upon the nature of the for- 
mer's possession Thus, one of the two brothers, jomt owners of certain 
immoveable property, executed a deed of relinquishment in favour of 
the other (the plambfi) The deed was never registered, but the brother 
(plaintiB) in whose favour it was made remained in possession of the entire 
property Held that the document (though unregistered) was admissib)* 
in evidence for the purpose of showing the nature of theplaintifl's posses- 
sion from the date of the document, and that coupled with the other evidence 
m the case, it was sufficient to show that the plambff had been holding 
adversely to his brother— JAumpfu v. Kulramant, 39 All 696 (698), 15 
A L. J. 761. See also 35 Cal 961 cited ante 

The possession of a co owner is not ordinarily adverse to the other 
co-owners. Bat where a person onginally entered not as a co-oanct but 
asserting a hostile title, and then became a co-owner and continued to 
assert a hostile title and exerased his possession to the exclusion of tbo 
other to-owner, his pOKSession did not ceaso to be adverse— Mofta» 
v. Btpin Behan, 38 C L J 220. A I. R 1924 Cal 118 Ordinanly, sole 
possession by one tenant in-common is not adverse to the others, but sole 
possession by one tenant in common maintained conbnuonaly for a long 
period without any claim or demand by the other tenants in common is 
evidence from which an actual ouster of the latter may be presumed— 
Gangadhar v. Parashram, 29 Bom 300 ; Chandbha% v. Hasanbhai. 46 Bom- 
213 (zi6) ; Muhammad Ishaq v. Nathu, 10 A B J. 59. 

. 4 /r«rparhAo>i, the possession of one cosharer cannot be taken as posses- 
sion held on behalf of the others, even though the property has not been 
divided by metes and bounds — Oeba v. RoAfagi Mai, 28 All. 479 (480) 
dsOA. Adverse possession by Hindu female Where a widow is m 
possession of her life-estate in her husband's property, it is not competent 
to her, by mere assertion of an ahuointe proprietary title, in course of time 
to acquire such title by prescnption against the revenionary heirs of her 
husband, who are not entitled to obtain possession till the widow's death— 
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Anund Kour v Soifi Nanndan, 83 P R i88t But where widows, who 
are only entitled to maintenance, take possession of the estate and dispose 
of it to strangers, and the possession of the widows and the strangers covers 
a penod of more than 12 jcais a suit by the reversioners after the lapse 
of 12 jTars from the date of the widow’s taking possession, would be barred, 
unless such possession was under an arrangement with the reversioners-— 
Sham Ko(r \ Dah Koer 29 Cal 664 (P C) If a Hindu widow who has 
not a scrap of title to the possession of the property (e g a widow, during 
the life of her son or son s widow) takes possession of the property not 
in the capaaty of a widow but absolutely and without any qualification, 
and makes a gift of the property to strangers, her possession would be a 
bar to the title of all persons who claim as reversioners either of her husband 
orofherson — Loihkan Kuntiar v At anoralh, 22 CaI 445,449(P C) \Vhere 
the widow asserted that she was entitled as full heir to the separate share 
held by her husband , where in a written statement in a suit brought 
against her she had asserted that she and her co widow were the heirs of 
their husband and had all along been lo possession and ft was only as an 
alternative pleading that she set up a title to possession on the footing of 
a nght to isaintenancc . where m an application to the Court she made an 
assertion publicly that she and her co widow were the bens and the only 
heirs to the property, from which assertion mutation of it to her name 
followed : where the widow made an absolute gift of part of the property { 
and where she made such public assertion of a nght to exclusive possession 
from 1839 to her death in 1895. the true inference was that her possession 
was adverse, and the reversioner's title was barred by limitation — Satgur 
Prasad v liaj Ktshore Lai, 42 All 15*. *37 (P. C ) Where, according 
to the custom of the community to which the parties belonged, the widows 
were excluded from inhentance, the widow’s possession for more than J2 
years barred the reversioners' suit for possession — Desat Ranthhoddas v. 
Rawal Naihubhat, 21 Bom. 110 (117) A separated Hindu died leaving two 
widows and a daughter in-law, the widow of his predeceased son. Upon 
the death of the two widows, the daughter in law took possession of the 
property and remained m possession thereof for more than r2 years, and 
after her death the reversioners sued to recover possession Held that 
as the widow s daughter-in-law was not entitled to the estate, her possession 
must be regarded as adverse to the reversioners, whose cause of action 
accrued upon the death of the two widows of th« last male holder. The 
suit was therefore barred — Gajadkar v. Parbah, 33 All. 3J2 (314) Where 
the widow of a member of a joint Ilmda family takes possession on the 
death of her husband of property which was m his possession during his 
hfetimc. there is no presumption that the possession taken is merely 
of a widow of a separated Hindu. In the absence of any evidence to * 
that bet claim w as limited to a widow's estate, she must be 
acquired lull title — Aafi Charan v. Piori, 46 All 769 (772). -»•> 
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AIR 1924 All 740 , Uman Shankar V Aisha Khaiun, 45 All 729, A, I R. 
1924 All 86, 74 Ind Cas 869 

Where, A, a widow who inherited the property of her husband and was 
entitled only to a hmited interest, transferred certain property of her hus- 
band to B the widow of a predeceased coparcener of her husband in 1833, 
and the latter remained in possession of the property for more than 12 
years after the death of A (\\ hich took place m 1843) and then B transferred 
the property to the defendants as though she had absolute title in it and 
then died ja 1886, and then the plamtids who were the rei’ersionary heirs 
of the last male holder (and as such entitled to the property after A's death) 
sued to recover possession of the property in 1888, held that the suit had 
been barred long ago by the adverse possession of B for more than iz jears 
after A's death {1843) Although a widow s estate for life never constitutes 
a possession adverse to the reversionary heir, shll since in this case B did 
not obtain the property as a widow but m a difierent capaaty, her possession 
for more than 13 years after A's death became adverse to the reversioners 
(plamtiKs) entitled to come in after A's death — Mahab%r v Adhihan, 23 
Cal 943 (P C ) 

Possession taken. by a Hindu widow under an arrangement with the 
other members of the family and m pursuance of an award, cannot be 
adverse to the members of the family— RodAa Dulatya v Jlashtck Lai, 
43 All I ( 5 ) 

If a Hindu widow in possession of her husband’s estate never claimed 
to have anything more than the bmited estate of a Hindu female, she 
did not acquire any personal title to the property as her strtdhan, but 
she makes it good to the estate of.hef,,deceased husband— AoyvAw/i v Safa 
Ckand, 5 Lah 193, 198 (P C), 38 C W N 960, 80 Ind Cas 788 . Vmrao 
Singh’'/ Fiflhi, \ 1 R 1925 All 369 , CAaArodAor v Shabkant 6P L T 
363, air 2925 Pat 460 , Bnndaban v. Ram Naratn, AIR 1935 AU 
330, 85 Ind Cas 449 If a widowed daugbter-in law, who was not entitled 
to succeed to her father m-Iaw’s property but was entitled only to main- 
tenance, was allowed to remain iq possession of the property in lieu of 
maintenance, and there was no evidence to show that she asserted any 
title adverse to the person entitled to inhent the property, held that the 
widow did not acquire the property as her and that the only interest 

which the widow could have m the property was that of maintenance onij 
Consequently, any alienation of the property made by her was voidable 
after her death by the heirs of her father in law — Jagmohan v Prayag 
Narayan, 6P. L T. 206, 87 Ind Cas 473, A I.R 1925 Pat 523 

631. Other cases of adverse poss>suon — In case of a religious endow- 
ment, if adverse possession is proved, tune wiH run not only against the 
shebait but against the idol also, and time wtU run against the idol even 
in a case where no sbebait has been appointed — Admtnislralor-Ceneral 
V. Bo/Aissen, 51 Cal 953 (959)- 
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Under a mortgage of 1S69 the mortgagee was entitled to immediate 
possession but by arrangements between the parties the mortgagor was 
allowed to remain in possession the nght of the mortgagee to claim posses- 
sion being keptalne The property was sold by the mortgagor in the same 
jear A smt for pre emption was brought m respect of such sale and 
decreed and the pre-emptor thereafter sold the property to the defendant 
in 1871 The mortgagee sued the defendant for possession in 1883 The 
defendant pleaded adiersc possession for more than tweUe jears Hetd 
that the possession of a person who purchases property by asserting anght of 
pre-empbon is not analogous to that of an auebon purchaser m execubon 
of a decree He merel> takes the place of the original purchaser, and 
enters into the same contract of sale with the vendor (mortgagor) that the 
purchaser « as making There is pnvity between him and the \-endor and 
he comes in under the \-endor and his holding must be taken to be in ack- 
nowledgment of all obligations created by his vendor Neither the posses- 
sion of the pre-emptor nor that of the purchaser from him in 1871 is adverse 
to the mortgagee — Durga Praiad v SAoMifiAn A’afA 8 All 86 (90, gi) 

Where lands granted to one member of a joint Hindu family were 
held by the joint family adversely to the individual interest of the grantee 
and his son, for more than twelve years the nghts of the grantee and hts 
son were barred— I'asurfrva v Magum, 24 Mad 387, 396 (P C ) 

Asvtfe during the prolonged absence of her husband who was errone- 
ously supposed to be dead, made a moHrai* grant of a porbon of her hus- 
band 8 estate The grantee remained in possession for upwards of layean. 
It was held that the lease being void, the position of the grantee was not 
that of a lessee but that of a trespasser, and that his possession for more than 
IS years had perfected his title — Bejoy Chunder v Kalty Prosonna 4 Cal. 

327 (330) 

, Where the property of a deceased Hindu vests in an executor, m trust 
for the beneficiaries under the will, and the bequest fails such executor 
does not under the Indian law hold the property in bust for the heir of the 
deceased A Hindu executor takes no estate {unhke an English executor) 
but only a power of management, and upon the purpose for which the exe- 
cutor is to hold the property failing, the property undisposed of vests in the 
heir at once Consequently, the possession by the executor becomes adverse 
to the heir from the date of the testator's death — Kherodtmoney v Doarga- 
money, 4 Cal 455 (468) 

W here a person has been in possession of a property for over 12 years 
as legatee with an absolute estate under a will by a testator who had no 
disposing power over the property, and no objection has been made by the 
persons entitled to the property, the person in possession acquires an abso- 
lute btle to the property — Ghanshaindoss V Sarasuathtbat, 21 L 413, 
87 Ind Cas C21 A I R 1925 Mad 861 

Possession of plaintifis land taken by an adjoining landowner • 
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fa mistalco on the part <j{ both parties as to the trae boundary is advtrse 
to the plaintiQ — Ma Sfian v, Somasun^ara»t, 1 Rang 493, AIR 1925 
Rang ill, 83 Ind Cas 13s. 

621A. Adverse possession of a limited interest: — Possession of a 
Itmtled ti>/eres< in immoveable property may be just as much adverse for 
the purpose of barnng a sml to recover that interest , m the same way 
as adverse possession oi a complete interest in the property operates to bar 
a suit for the whole property ; consequently, such possession of a limited 
interest may be just as much adverse for the purpose of barnng a suit for 
the detennination of that limited interest, as adverse possession of a com- 
plete interest in the property operates to bar a suit for the whole property 
Such adverse possession for hmiled interest is good only to the extent 
of that interest, though it is a good pica to a suit for ejectment — Ishan v 
liamranjan, 3 C. L J 125; Copal Kmhnav Lakhifatn, 16 C W N 634 
(636) : Jekaram v Ntlmony. 35 Cal 470 (476) . Madhsva v Narayana p Mad 

244^247).TJ«aJrweFalekS.«g*j»v Bamanji. tTBoOi 515 ( 536 ) , -ywarwo- 

moyt V. Sotmndfa. 42 C L J* *4 . Sankaran v Ptrxa%am, 13 Mad 46? 
U7i)XBkaxrabtndray Rajendra 50 Cal 467 U<y>) , Budetab Hanmanla, 
31 Dom 509 If a trespasser while In possession claims a right less than 
the absolute ownership m the land, he will acquire by prescnption only 
the lOfenor title set up by him The bile acquired will be determined 
by tbft oBimui potfx^endt of the trespasser— Af«/^Hra**eo v. Orr, 35 Mad 
G18 (dai) Thos, if a tenant encroaches upon the lands of his landlord 
outside his tenancy, and claims to hold these lands as part of his tenancy 
(t e he professes to hold those lands in his character as a tenant), and thus 
he bolds possession of those lands for more than ra years, the landlord’s 
nght to eject the tenant and recover khas possession is lost , but his pro 
pnetary possession (» « possession by receipt of rent) is not lost, because 
the possession of the tenant, so lar as the latter nght is concerned, has not 
been adverse — Ishan v Ramranjan (suprx) , Copal v Lakhiram (supra) . 
Muthuyakkoo v. Orf, (supra) S>o also, where a landlord seeks to recover 
posseswoa of land in hia tenant’s occupancy, and the tenant on the allegatvwi 
of a perpetual tenancy successfully resists the landlord’s attempt to dis- 
possess him for the statutory period, the tenant can successfully plead the 
law of limitation m bari of a suit m ejectment by tbe landlord — Sudesab 
V. Hanmanta, 21 Bom 509(515). In other words, the tenant, by assertmg 
a claim to hold as a permanent tenant, will acquire a permanent tenancy. 
The landlord s possessory right is cxtmguished. but hiS propnetary interest 
(» e , right to receive rent) remains utact See also 27 Bom 515 (546). 

So again, where a tenant transferred a non transferable occujXincy bolding 
and tbe transferee was 10 possession for more than la years but he never 
repudiated the title of the landlotd but claimed to bold possession as tenant, 
held that a suit for recovery of actual posessiou by ejectment of the trans- 
feree (defendant) was barred by Unutatioa. Although the defendant did 
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not set up an absolute title for the statutory period and had not consequently 
acquired by adverse possession such absolute title he has jet acquired by 
prescnption the limited interest wlich he has set up namely the interest 
of a tenant Consequeotlj it was too late for the plaintiff landlord to 
seek to eject the defendant as a trespasser his title to recover actual 
possession was barred although his title to recover rent was not extm 

gnished likaran \ \thnoney 55 Cal ^70 (-477} Bhatrabendra v 

Itajendra 50 Cal 487 (400) 

Atenantisnot precluded bj an almission of tcnanc) from showing that 
the nature of the tenancj assertc I by him to the knowledge of the landlord 
has been adverse to the right to evict either at will or on notice given — 
Thakore FaUsang]i V Bamanjt 27 Bom 515(339) RamRackkyav Kama 
kkyaSaraitt 4 Pat 139 

The mere fact that the tenant made a j early payment of rent is not 
fatal to the plea of adverse possession set up by the tenant because the 
tenant Is not denying the landlord a nght to receive rent but merely denies 
the landlord s nght to eject turn and claims to be a permanent tenant — 
Sankaranv Penasamt 13 Mad 467(471) TkakortPatestnghjt v Bamanjt 
37 Bom s<3 (536 540) Charan Maklon \ Kamakkya Narattt 6P L T 
98 A I n I9J3 Pat 357 

So also the landlord s claim for enhanced rent may be barred if the 
tenant denies the landlords nght to claim enhanced rent and continues 
to pay the onginal rent for more than 12 years In such a cast the tenant 
will be entitled to continue to hold the land at the original rate of rent*>- 
Capalrao v Mahadtvrao 2 1 Bom 394 (396) 

632 Tackng of adverse possession — A person who is m possession 
of land without title has while he continues in possession and before the 
statutory period has elapsed a fraiijwissiWe and \nhertlabh interest m the 
property and if such person is succeeded in possession by one claiming 
through him who holds till the eapiration of the statutory penod such 
a successor has then as good a right to the possession as if he himself had 
occupied for the whole period — ^sAihVitys Laws of England Vol 19 p 157 
Ram Piari v Budh Stn 43 All 164 (169) If the penod of possession of 
a trespasser and his predecessor in title who was also a trespasser extended 
over a period of 12 years he acquired an absolute title to the property 
of which he had been thus in possession — Babu Ram v Banks Bekan 3 A 
L I 424 The word defendant in this Article includes a person through, 
whom the defendant derived his Iialnhty to be sued (see sec 2) and hence 
he can tack the penod of the adverse possession of his predecessor in title 
to that of his own — Namdtv v Ramfkaudra 18 Bom 37 (40) Ah Saheb 

V KattAkmad i6Bom >97 (>99) .Cilisa V Cajraj 18O C aBg , Padajirao 

V Ramrav 13 Bom 160(165} One adverse possessor can tack the penod 
ofjhis own possession to the penod of adverse possession held by another 
person through whom he dtrtvedhtstttte so as to make up the penod of twelve 
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years The principle is that a hlle by adverse possession m coarse of 
acquisition is heritable transferable and devisable — Canoo v Bent 14 
N L R 43 Ind Cas 943 The title of a wrong doer may be trans 
ferred to a third person while it is in course of accjuisition so that if the 
possession of the ongmal wrong doer together with that of his transferee 
covers a penod of twelve years the title of the original owner would be 
extinguished — Gossatn Has v Issur Chunder 3 Cal 224 (226) ^VheTe 
D sold a property to A but did not give possession and A sold the property 
to the plaintiff and in execution of ft money decree against D the property 
was sold as his and purchased by the defendants and then the plaintiff 
brought a suit for possession of the property held that the defendants had 
a nght to tack the period of their own possession to that of D s possession 
as against A — JJarjtvaH v Skwatn 19 Bom 620 {825) The auction 
purchaser acquires the nght title and interest of the judgment-debtor 
and therefore if a vendor retains possession of the property after the sale 
and the property is subsequently sold in execution of a decree against the 
vendor a suit by the vendee would be barred if the possession of the vendor 
and the auction purchaser covers a penod of more than is years — Ah 
Sahib V Kan Ahmed 1660m 197(199) In a suit against an adopted son 
OR the ground that his alleged adoption is invalid the defendant can tack 
the penod of his own adverse possession to the penod dunng which the 
adoptive mother was in adverse possession so os to complete the period 
of twelve yekrs — PaJaprav v Bamrav 13 Bom 160(105) 

But the defendant cannot add to bis own advers'^ possession the ad 
verse possession of another independent previous trespasser from whom he 
did not denve his liability to be sued (mtbin the meaning of the defimtiou 
of defendant msec 3) and whom be does not represent by birth transfer 
or devise — Ganoo v Bent 14 N L R 82 Ram Ltthhan v Gajadhar 33 
All '•24 (228) Chandradaya v Chandra Kala 49 Ind Cas 751 (Cal) 
Secretary of Stale V Krtshnamont 29 Cal 518 (P C) Rama Chandra v 
Balap 45 Bom 570 Charu Chandra v Nahttsh Chandra 50 Cal 49 ( 66 ) 
Baeania Kunar v Secretary of Stale 44 Cal 858 (874) P C ^nran S»«g8 

V BaharAh 3 All 1 (7) P C The defendant cannot tack to his possess on 
the possession of another person whom he has dispossessed — I atuiev v 
Ehnall 35 Bom 79 (90) Lakshmanv \ttku 1893? J 216 Ram Knhore 

V Sandthnrtan 13 Cal 203 (207) Canoo v Bem 14 N L R 82 See 
also Note 604 under Article 14-* 

Jforeover the possession must be coMtiniroifr that is there must be 
no interval between the defendants own possession and the possession 
to which he was tacking his own Thus where in a suit by the landlord 
against the tenure holder to recover possession of land encroached upon 
by him the defendant was proved to have come into possession after an 
interval of some months after hjs fatlers death the defendant was held 
to be an independent trespasser, and could not add lua own possession to 
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that of his father fille^ng that the encroachment had been begun by Ws 
father) and hence there was no adverse possession for 12 co«/i«moi« jears 
to cTtineiiish the piaintifl $ hlJe — 'Midnafiorf Zennndary Co v Pattday, 

; p L J 506 I511) In order that the title of the wrong-doer may be 
barred b^ the adverse possession of a senes of trespassers the possession 
bv them must be continuous hut if a ponod of time 

should elapse however short after the abandonment of one trespasser 
who has not been in full statutorj period and before the entry of another, 
the title of the true owner is as from the time of such abandonment, res- 
tored to him without anj entr^ or act done on his part — Dart’s Vendors 
and Purchasers (7thEdn)Vol I page 474 

623 Saits under this Artic'e* — 5 «i/ by adopted son — A suit bj an 
adopted son to set aside an alienation made by his adoptive mother before 
the adoption and for possession is governed bj this Article, and 
limitation runs from the date of adoption, not from the date of aliena- 
tion — Sreereinulu v Krulamma j6 Afad 143 fj47) Sitaram v Rajaram, 
48Itid Cas 830. Venhalaralnant V Venhaiaramiah 27 M L J 569,35 
Ind Cas 692, Won V Waman 2 Bom L It 441; ;i/ofo v BaJajt, rg 
Bom 809 {816) , flomairuAna V Tn^tirahai, 33 Bom 88(95) 

A suit bj the adopted son of the junior widow lo recover property from 
the adopted son of the senior widow on the ground that the adoption of 
the Utter is inv-iLd falls under tius Article, and bmitationruns not from- 
the date of the adoption of the plaintifl, but from the time when the defen- 
dant had taken possession of the property , see Fada;trau v ftowr/iv. J3 
Bom 160 

A suit for possession by an adopted son against the defendant who is m 
ivrongfol possession of the properties left by the plaintiff s adoptive father 
IS governed by this Article, and not by Art 119 even if the plaiahfi s 
adoption fs denied — Chandania v Sahg Ram, 26 All 40 (47, 48J See 
Note 494 under Article itg 

Suits involving setttngastde of sales etc • — WJiere the main relief sought 
18 the recovery of immoveable property, and a declaration of the invalidity 
of an instrument is sought only as an incidental step, the will be 
governed by the 12 years' rule of limitation Thus, where the alienation 
of a property is votd, it does not require to be set aside, and a suit for re- 
covery of the property by canceJlabon of such alienation is governed by 
this Article and not by Arts 44. 91 and other similar Articles See Note 
330 under Article 44 and Note 420 under Article 91 

^Vhere a property not belonging to the judgment-debtor but to a 
stranger is sold in execution of a decree, such stranger may treat the sale 
as a nullity, and sue to recover the property at any time within twe 

jearsfrom the sale; suchasmtis not governed by Art 12 

A/flJier, 26A» 34^(353) SeeKote aSiimder Article 12 ^ 

Suit to recover endoued property —A suit by the su 
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to set aside an alienation of the trust property made by the preceding 
trustee and to recover possession is governed by this Article or Art 134 
and would be barred if brought more than twelve years after the aliena 
tion — Nilmo^ey v /agabaudAii 23 Cal 536 Hefiart v Mtifiamnad 20 
AU 4S2 (F B ) See also Note 565 under Article 134 

A suit by the donor s heirs for recovery of possession of property en 
dowedtoanidol on the ground thatthceadowmentwasinvahd isgovemed 
by this Article and must be brought within twelve years from the date of 
the gift — Sifammji v Jadtinath 24 Ind Cas 72 yg-^Oudh) 

Suit agaiKft reietmtxg co mortgagor — A co mortgagor redeeming the 
entire mortgaged property and obtaiiung possession merely acquires a 
charge under sec 95 Transfer of Property Act and does not become a 
‘ mortgagee within the meaning of Article 148 The T P Act draws 
a clear distinction between a mortgage and a charge a suit brought against 
the redeeming to mortgagor by the other co mortgagors to recover their 
shares of the property U not a suit for redemption under Article 148 but 
IS a suit for recovery of possession under this Article— Fasnieb v Balajt 
26 Bom 500 (503) Ratnchandra v Sadashv * i Bom 422 Vtlhal v 
D%nharrao 3Som L R C85 FaktAbasv Fah Surudtn 16 Bom iQX 
MaAbdum V Jadi 9 O C 9t Basantav t>hanna 55 Ind Cas 450(451] 
(Lah]' 5 bso Gavga v Ilan}itS%ngh 52 Ind Cas 375iOudh} ifuntav 
Ramosami 4I Mad C5o(d57) PutnaChandrav Barada^6C&] zii (tlS) 
Jatkishanv Budhanand 38 Al! 138(145) Ram Norayanv Bam Dutt 6P 
L J 680 63 Ind Cas 282 283 (Pat) NaMtn Das v Sjrcj Bin, 27 P L R 
65. A I R 1926 Lah 238 and limitation tuns not from the date of the 
possession by the redeeming co mortgagor but from the date when the 
possession becomes adverse by the assertion of an exclusive title — Aloft Worn 
V Jadi 9O. C 91 Rawa Cftandra V Sadashiv ii Bom 422(425) Fafti 
Abas V Foftt Naruditt t6 Bom 191 BAaudin v Sk Istnaxl ix Bom 425 
(429) Vi/fial V Dinkar 3 Bom L R d8j That is time runs when 
the redeeming co mortgagor denies the nght of the other mortgagors to 
enter into possession until they have paid to him their shares of the 
charge upon the property which he has defrayed — Norom Das v Sttaj 
Din, (supra) Wajtr v Csrdhan 71 Ind Cas 847 See Note 615 ante 
Contra — Ashfaq v ^Vatir, 14 All i (F B) AAiafi Jfamv TaiA Rain 38 
All 540 (517), Nura flibi V Jagat, 8 AU 215 (300) Satduddtnv Rjhntif 
32 All 160 (162) and IV anr All V AltJrlam 40AII 683 (6S5) where the suit 
has been held to fall under Article 148 (and not under Article 144) on the 
ground that the redeeming co mortgagor stands m the shoes of the mort 
gagee and the penod of limitation runs from the date when the onginal 
mortgage become redeemable and not from the tunc when the defendant 
redeemed the mortgaged property 

Olftcr stiU j « — A suit to recover cert^n land the title to which had been 
declared in favour of the plaintiff by an award, is nota suit to enforce 
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speofic ivrfomjanee of a coRtratt tinder Article irs (because an award /s 
not a contract) but one falling niidef this Article J nutation njn« from the 
date of the award — SorttavalUv Mi*thay)a 2j Ifad 593(596} Bhajahari 
V Bthl^ry f-ol -33 Ca\ 681 (883 88j) Sheo Narain v Bent JiJadho 23 
All •’85(257) See Note <71 under Article 113 

\ 5 ’bcre a % endor delivers possession of only a part of the property sold 
the tefoedy of the vendee is not hy » amt for specific perfona&nce but by 
a snit for recovery of possession of the rest of the property and such 
a sort iS governed bj Art 144 and not by Article 113 — B/iatij^ttv Sokaufa 
9 lod Cas 238 (239) 

tt’here a vendor teas out of possession at the firae 0/ safe and subse 
qoently recovered possession a amt by the vendee to recover possessfon 
Irom the vendor would be governed by this Articlefand not by Article 
136) and the cause of achoa arises front the date of recovery of possessioa 
by the vendor and not when (he vendor had been onginally dispossessed — 
Ram Ptoiai v Lahht 12 Cal 197 (199) Shto Prasad v Vdai t All 718 { 
Syad Jfyamftifla v h?«na 13 Bom 4*4 (4»S) 

^Vhere tba defendant has planted certain trees on the waste lands of the 
plainhd a suit for removal of the trees and for recovery of possession falls 
under this Article and rot under Article j * — Muhamntai Shaii** Biaie# 
Matt 46 All 32 A I R 19 J 4 AU 413 

A sint by one of the heir* of n Muhammadan for partition of the 
property left by the deceased is governed by Art 144 k> for as the 
jmmoicable property «s concerned and by Art 120 as regards the move 
sble3-*-5y?<f Noordeen v Syed / 4 raA»w 34 Mad 74 (75) 

624 Starting point of lualtation — Limitation irons when the 
possession of the defendant becotnos adverse to the plaintiS Any overt 
act by the person in possession of the property starts adverse possession 
The fact that the plaintiff (the parly having title to the property) was not 
aware of the overt act does not maVe the possession Jess adverse— ATAwifa 
Bahsh V Kannun 49 F L N J915 *7 fod Cas 610 (6ri) 

A Hindu widow m posseislon of her husbands property mortgaged 
it with possession in 1900 and in the same year sold (he equity 0/ redemp 
tion directing (he vendee to pay off the mortgage In Aoveraber 1907 
she adopted the plainhS and died m December 1907 The vendee paid 
off the mortgage and obtained possession of the land in March 1908 The 
plsintiff Sued to recover passessiOQ in December 1909 Held that the star 
mg point of liniUatioa under this Article was nolwheH he right of the pfain 
tiff aeerned (November 1907) but vshtn Me defendants possesiicB becows 
adverse The defendants (vendees) possession did not become adverse 
nntjlheobtainedpossessionof themortgaged property from the mortgagee 
(March 1908J toe it was from tins dale that (here was a clear inJicahon la 
the shape of an overt act 00 the part of the vendee to indicate that he w 
asserting his rights under the sale deed The suit wa» therefore 
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time — Hanawgowda v Irgowda 48 Bom 654 26 Bom L R 829 AIR 
1935 Bom 9 

The possession of the defendant does not become adverse to the plain 
tiff until the latter is entitled to possession of the property So in a 
suit by an adopted son to recover property alienated by the adoptne 
mother before his adoption, it was held that assuming that the possession 
of the defendant was adverse to the widow that fact did not affect the 
plaintifi, who did not denve his nght to sue from or through her and 
against whom the defendant a possession began to he adverse only after 
the adoption, when the plainbO became entitled to possession — Mow v 
Bajap ipBom 809(816) A Hindu died leaving a widow and a daughter 
The widow abenated the properties for purposes not binding on the rever 
sioner, and died in 1865 The alienees continued in possession of the lands 
to the exclusion of the daughter who died in 1901 and a suit was brought 
m 1912 by the reversioners for possession ol the properties It was held 
thatArt 144 applied andthepossessjono{thedeiendants(abenecs)wasad 
verse to the plaintiffs only on the death of the daughtcrivhen they bec^toe 
entitled to possession and the suit was not barred by limitatsoo— 

Aatifa V ^farayawaswami 3tM L J 847 The last male owner of a certain 
property died leaving a widow and his mother The widow aheoated a por 
tion of the land without necessity and placed the elieoec m possession She 
diedis 1876 The mother afterwards died 10 1892 The nearest reversioner 
died in 1903 without chaheogiog the alienation or expressly assenting 
to it In 1909 the reversionernext in succession to the deceased reversioner 
sued the abenee for possession of the land abenated The defence was 
that the suit wa# barred by limitation Hrld that the plaintiff s nght to 
sue for possession was an independent right and not denved from or through 
the deceased reversioner, and consequently the defendants possession 
though adverse to the deceased reversioner could not be adverse to the 
pWntiff till he was entitled to possession m 1903 and the present suit 
instituted within la years from that date was in tune under Article 144 •“ 
Siindarv Soitg Ram, 26 F R 19x1, (F B) glnd Cas 300 On the same 
prinaple, adverse possession by a third party against the mortgagor docs 
not become adverse to the mortgagee, until the latter is entitled to the 
possession of the mortgaged property (See Note 616 anit) So also adierse 
possession by a trespasser against the tenant does not become adverse to 
the landlord until after the expiry of the period of tenancy Seehot® 
613 ante. 

The plaintiff obtained a decree in 1873 by which ho became entitled 
to certain portions ol land which were in the possession of the defendant 
the actual boundanes of which were not defined by the decree but were 
ascertained in execution fa 1876 The defendant continued in possession 
of Some of the lands and the piaintiS bad to file a freth suit to get posses* 
Sion of them, to which the defendant pleaded limitation It was held 
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that hnMtation began to Ton T^hen the boondanes of the lands were finally 
ascertained in 1876 and not from the date of the decree in 1873 — Jagaljxl 
\ Sarabjtl 19 Cal 159 xyt (PC) 

\\ here certain chahran lands orhich had been included in a paint mahal 
were resumed by the Government and settled with the zemindar and 
the patnidar brought a suit against the zemindar for possession of those 
chalcran lands held that the period of limitation for the suit ran not from 
the date when the Government settled the lands with the zemindar but 
from the date when the zemindars possession became adverse to the 
patmdar t e when some ac^wasdonebytbezemmdarindicativeofahostile 
attitude on his part towards the patmdar The possession of the zemindar 
may become adverse to the patmdar in a vanety of wa>s e g when the 
lands arc settled by the Zemindarwith tenants or whent he patmdar after 
being minted to come and take the lands does nothing and the zemindar 
thereafter makes other arrangements either for holding the lands m khas 
or for settling the same with ijardars or the like In each case the facts 
have to be investigated haviug regard to the language 0! Article 144 — 
Nagend'abalav Bejoy Chand Mahalap 30 Cal 577(584) 

6z5 Biird*n of proof —In a suit falling under Article 144 what the 
plaiatifl is required to establish is bis Itile to the property The plaintiS 
need not prove possesttan it is not for the plaiotiil to prove that he was in 
possession within 13 years pnor to suit— 5<>yo<f^yomh<fa V ATanz 13 Bom 
434 (4'’8) Karan Stnghv Bakar Ah 5 All 1 (C) P C It is only in cases 
fall Rg under Article 143 that the plaintiff is required to prove possession 
within J3 )ears before suit In cases under Article 144 the plaintiff may 
rest content with proof of tillt only In the first instance — FoAi v Dabajt 

14 Bom 458 Jat ehand v Girtoor 41 All 669 (673) 

Tie plaintiffs title may be presumed under certain circi mstances 
Thus the admission by Government that they had paid rent for some 
) c irs to t> e plaintiS is sufficient in law to raise a prims facte presumption 
of title in his favour and the onus of proving that the land belonged to 
Government and that rent was paid to the plaintiff under mistake lies upon 
the Government — Vtikaldar v Secretary of Stale 36 Bom 410 

After the plaintiff has established his title hiS onus 1$ il scharged 
He is not required to prove that his title kas not been extinguished by the 
Operation of hmitation It was held in Jnayef v Ah Iltisein zo All 183 
(185) Secy of Slate V Vtra Bayan 9 Mad 175 Secy of State -v Bavottt 

15 5Iad 315 and Siey of State v Kota Bapanamma 19 Mad 165 that 
in a suit un ler this Article the plaintiff was required to prove not only 
a legal title to possession bat also to prove by some pri» ta facie evidence 
that he had a subsisting title not exitngmsked by the operation of the statute 
of limitation before the defendant could be called upon to substantiate 
a plea of adverse possession That is the plaintiff was required to prove 
title ns nett as possession mthin iz years pnor to suit But these deasions 
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hive been practically overruled by the Pnvy Council ruhng m Secretary 
ofStaiav Ckclhkant Rama Rao 39M'id 617(631) in which their Lordships 
have observed The onus of estabhshing title to property by reason ot 
adverse possession lor a certain reqmsitepenod lies upon the ^rrson ass^rfu^' 
smcA possession (t e upon the defendani) If it were not correct it would 
be open to the possessor for a year or a day to say I am here be your 
title to the property ever so good jou cannot turn me out until you have 
demonstrated that the possession of myself and my predecessors was not 
long enough to fulfil all the legal conditions It would be contrary 
to all legal principle thus to permit the squatter to put the owner of the 
fundamental ngbt to a negative proof upon the point of possession In 
other words when the plaintifi has established his title to land the burden 
of proving that he has lost that title by reason of the adverse possession 
of the defendant Ues upon the defendant — Radha Gobinda v Znghs j 
C L R 364 (P C) Karan Singk v BakarAh 3 All i (P C) Kuthali 

V KunftaranSuHi 44 Mad 883 891 (PC) Inderpal v Thakur Dm V 
O C 77 Parmanandv Sahib Ah ii All 438(443) Alima v KitUi 14 
Mad 96(97) Jobtdav TulshtCharan 36C L J 472 AIR 1923 Cal 
8% Fahi V Babajt 14 Bom 458(46-’) Vastdeo'/ Eknath 35 Bom 
(91) SyaiKyamhilav Kana 13 Bom 424 (4'’8) CAti lo v /anlit 18 Bora 
3t {57) Ahma V Kutti 14 Mad 96 Jatebaidv Girwar Singh 41 All 
669(671) 17 A L J 814 Md Amaullav DadanSingh i7Cal 137 
Raiha Kanla y Bhagawati i P L T 191 C irsnAoi v Cklcdi 27 0 C 
130 Mulhia Cktliy v Sttna la Bur L T 234 When it is found as a 
fact that the defendant had admitted the plaintifls ownership up to a 
certain period then before the defendant can set up adverse possession 
he must show when the alleged adverse possession commenced— TtilsAi 

6ai V Ranchhod 26 Bom 442(444) \\ hen the possession of the defendant 

was in the beginning lawful and not inconsistent with the plaintill s title 
the burden lies on him to shew that hia possession has assumed mother 
character and has become inconsistent with the plaintiffs title — Itlappi" 

V Manavtkranta 31 Mad 153 (159) 

If the defendant fails to prove that he has been in adierse possession 
for more than 12 years the plamtifi is entitled to succeed simply on the 
strength of his title It is not necessary for him to go further and prove 
that he was in actual possession at some period wiflun la years prior to the 
commencement of the suit — Jatckatdv Cirwar Sing/i 41 All 669(670) 

626 Invalid title cured by advera* possession — If possession is 
acqiured by a person under an invahd title and he continues to remain m 
possession for more than 12 years, although the document relitmg t® 
title may be invalid for want of registntion or any other ground yet the 
possession having lasted for more than 12 years the title becomes an un 
assailable one Therefore where a party onginaily enters into possession 
under an unregw/erci sale-deed and remains in possession for over isyesf* 
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the defect of his title is cured lus hiving been in possession for the statu* 
tor>* pcnod— ’l/afti/'df V Sarjoo 13 O L J 3*6,30 W N 100, A I R. 
1926 Oudh 141 Qadar Bakhsh v Vangha Mai 4 Lah 249 (23O. 73 Ind* 
Cas SS9 So at=o, w here the registrabon of a sale deed is found to be 
illegal the purchaser gets full title to the property purchased if he is put 
in possession in pursuance of thesalc-decd and continues to be in possession 
for over 12 jears, openij and adverse!> to tlie knowledge of the vendor — 
JasodaKuarv Janah Mtssir 4 Pat 394 A I R 1925 Pat 787 Similarly, 
where the mortgagor surrendered his equity of redemption to the mort- 
gagee but there was no deed ot surrender, and the mortgagee remained 
in possession for 40 jears, he acqmred propnetary title to the property—* 
BasAiri/Hjairt V Chandrapal 25 O C 83. A I R 1922 Oudh 133 Where 
one brother executed a deed of rcbnqmshment in favour of another, but 
the deed was never registered, and the brother in whose favour it was made 
remained in possession, held that the unregistered deed being insufficient 
to pa«s title, the possession taken under ft must be held to be adverse and 
if It continued for more than 12 jears, it was sufficient to create a title 
in favonr of the person in possession— v huiramattt, 39 All, 
69G (698). . 


PART IX^Thirly years, 

145 Against a depositary Thirty The date of the deposit 
or pawnee to recover years or pawn, 
moveable property 
deposited or pawned 

6,7 S ope — \ccordmg to some cases of the Calcutta High Court 
this article applies even though the moveable property is nol ttcoverahlt 
in sptc\t — CangaAoM v iVa6i»i, 20 C W N 232, 34 Ind Cas 959 , Lola 
Cobxnd V Chairman, 6 C L J 535. Admtntsiralor General v Krisklo 
Kamtni, 31 Cal 519 (affirming 7 C W N 476) Therefore the term 
moveable property as used in this Article includes money — Lala Cobind 
V Chaimiaii,6C h J 535 So also, where the plamtifi made over to a gold* 
smith certain gold ornaments of the weight of one tola to be melted and 
made into new ornaments, and fading to get the ornaments on repeated 
demands instituted a suit lot the return ot one tola of gold or its pnee, 
held that this Article applied — Gaagahart v Nabin (supra) Butin the car* 
her case of Issur Chunder v Jtban Kumati, rfi Cal 25 it was held that the 
term deposit' meant a deposit of goods to be returned in speae In another 
earlier Calcutta case also ft was held that this Article applied onlj to a case 
of a deposit which was recoverable in speae. and therefore the Collect 
vv as not a depositary of the surplus proceeds of a revenue sale re— 
in his bands — Secretary of Slate v Fael Ah. iS Cal .34 (241) 
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According to Madras, Paajab and AUababad High Conrts, this Article 
IS applicable only to a deposit returnable »« sfecte, and is inapplicable 
to a deposit of money — Jasoda S»6» v, PamonaKd, 16 All 356 {258) { 
Kalyan Mai v Ktshett Chand, 41 All 643 {645) , Balahrishmtdu v Narayana 
sirdwiy, 37 Mad 175 {177) , G«»esAI.o/v Chunnt Lai, 74 P R iSSz.Dahpa 

V Labhu Ram 4 P R igtg In the Allahabad case of 41 All 643 Walsh 

J did not apply this Article even to a case of deposit of gold moliurs (which 
were to be returned *« specie), but apphed Article 60, on the ground that 
the mohors were ‘money.’ ’ 

The right to offiaate as priest at funeral ceremonies of Hindus is m 
the nature of immoveable property, and a suit to redeem a share of such 
right IS governed by Article 148 aud not by this Article— Panday 

V Kassy, 10 Cal 73 (74) 

628 Deposit • — Although the term 'deposit' ordinarily implies the 
deposit of specific property returnable in specie, it has a mder meaning 
If a Government security or a sum of money is dehvered to be held as 
secunly for the performance of some engagement and upon the express 
or implied understanding that the thing deposited is to be restored to the 
owner as soon as the engagement is fulfilled, the person with whom the 
deposit has been made will be treated as a depositary — Lola iiohind v 
Chairman, 6C L J 535 followed in NawdLaf v .fiuloj/*, 55 Ind Cas 515 
(Cal ) , see also Upendra v ColUctor. iz Cal 1x3 (115) 

Dut a simple deposit of money for safe custody (and not to be kept 
as security for the performance of any work) does not fall under Art 145 
(but falb under Art 60}— Go««A Lai v CAmkm* Lai, 74 P R 1882 Bala 
knshnuduv Narayanaswamy.37^^^ 175 ,Narniadabaiv BhabaHtskaitkar, 

Dom 430 (so assumed] , see also Kalyan Mai v Kishtn Chand, 41 All 
O43 (645) , Jasoda V Pamanartd, 16 AU 23d (238) 

Where certain G P Notes were made over by the plaintiffs to the 
defendant to be kept by him m deposit on their behalf and if necessary 
to be used by him for raising funds for bis own purpose, and the defendant 
sold all the notes, but had neither replaced them nor paid their value to the 
plaintiffs, held, that a suit to recover the value of those notes was governed 
by Art. 145, m as much as the transaction amounted to a deposit — Ad 
tmnutrator General v Knshh ^amim, 31 Cal 519 (528) , HtU J. however 
was of opinion (see pp 533, 536) that the transaction did not amount to a 
deposit, for an essential charactenstic of a deposit properly so called was 
that the thing deposited should not be used by the depositee, and that 
Article 145 would not apply, but Art 49 would be the proper Article, or 
even Art 113 or 120 

The Madras High Court has held in Palahnshnudu v. Narayanasu/atny, 

37 Mad 173 (17S) that the tenn 'deposit* should be taken to mean the 
sort of bailment known to lawyers under the name of deposUtim in the 
Roman taw of Bailments which was accepted by Lord Bracton and after* 
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wards by Lord Holt in Co^'^s V Barnard (1703) i Sm L C 173, as fit to be 
enforced in England This dcpositom in a bailment of a specific thing to be 
kept for the bailor and returned when wanted, as opposed to eommodalum 
where a speafic thing as a horse or a watch is lent to the bailee to be used 
by him and then returned , and both are contrasted with mutuum where 
corn, wine or monej or other things are given to be used and other things 
of the same nature and quantity are to be returned instead In the Limit* 
afion Act the word deposit’ does not include so called deposits of money 
or other things which arc not intended to be kept but to be used” The 
same view seems to hai’C been taken in Cnitgin-m Ixondiah v Goltipati 
Pedda, 33 Slad 56 (at p 59) although it was not necessary for the decision 
of that case Where the plaintiff deposited certain sum with the defendant 
at interest, and the defendant was not prohibited from using it nor was be 
bound to keep it invested in any particular way. and there was nothing 
to show that the defendant was a trustee of the fund. ANithat the defendant 
did not hold the money deposit within Article 145 — Samuel v Ananlho’ 
nofAa.CMad 331(33*) The Madras High Court has also held that there 
can be so 'deposit' if the thing deposited is not to be returned in the condi* 
tioniBwhicbitwonVl naturally remain at the time of return Therefore, 
where the plaintifi gave certain loose rnbies to the defendant, so that 
he might get them converted into an ear ornament, it was held that the 
transaction was not a deposit — Narayaitsamy v Ayasamy, 24 M L J 
184, 18 Ind Cas 92 t But in the recent case of Kxsktappa v Lahthmt 
Ammal.i^U L J 431.A I R 1913 Mad 378, 72 Ind Cas 842.thesame 
High Court has laid down that the term deposit is used in Article 143 in a 
plain and simple language to mean simply that where one man’s property 
IS banded by that man to another, the latter becomes a depositary of It , 
it is not the intention of the 1 egislaturc that the Courts who have to ad* 
minister the law should have to study either the case of Coggs v Bernard, 
or the Roman Law in order to ascertain what is the true meaning of Article 
145 , the term 'deposit' slwuldnotbcconfincdfo the stnet tneaniag of df 
postlum under the Roman Law, but also includes cases where a thing is 
handed over to a person on the understanding that the depositary might 
use the thing for his own benefit and then return it when demanded 

If ornaments, clothes and money are deposited with a person for safe 
custody, a smt to recover the omaruents and clothes (but not the money) 

falls under thia Article— Narwarfaftai V £A<i&aHtsAanAar. 26 Bom 430(432) 

A contract of bailment or deposit or pawn does nut come to an end 
on the death of the bailee, depositary or pawnee, and the legal representative 
who succeeds to the estate of the deceased is bound b> any contract to 
which the deceased was a party, Therelorc a suit to recover a jewel from 
the legal representative of the ongmal depositary falls under this Article 
and not under Article 48 or 49 — Krtshnastoamx v Copalachanar, 20 L \V, 
758, A I R J923Ua(i. 185 
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The plaintiQ handed over a jewel to the defendant to pledge it and 
raise loan on it for the plaintiS. Haiatifi paid off the loan, but the defen- 
dant who got back the jewel retained it, and refused to return it to the 
plaintiff Heli that as there was no agreement that the jewel should remain 
in deposit with the defendant after the repayment of the loan, this Article 
could not apply to a suit brought by the plaintiff to recover the jewel 
The suit fell under Article i^—Copatasami v, Subramanta, 35 Mad 636 
(638), 12 Ind Cas 207. 

629 Demand and refusal — A suit for recovery of moveable property 
deposited is governed by this Article, and not by Art 48 or 49, even though 
there has been a demand for the return of the deposit and a refusal by the 
depositary , limitation runs from the date of the deposit, and not from the 
date of refusal— V BiabantsatsAar, 26 Bom 430(432) Cangi 
Kent /^ottdtah v Gatupal* Peida, 33 Jklad 56 (6j) j Prennotho v Prodyimno, 
26 C W N 772 . Gangahart v Uahtn Chandra, 20 C. W, N 232, 34 Ind 
Cas 959 In England, however, time runs from the date of the demand 
and no cause of action accrues until there is a demand and reiusal— 
IKf/AfiMOK V Verily, (1871) L R 6C P 206; In re Tidd, [1893] 3 Ch 
154 (*56) 

The Allahabad High Court 1$ of opinion that in order to entitle the 
owner to sue for possession of the goods deposited or to recover damages 
for their loss if they are sot restored to him, he must make a demand 
As there is an implied contract that they will be returned on demand, 
on failure to return them on demand, there is a breach of contract, and 
the owner may sue *« contraet m which case Article 145 mil apply On 
the other hand, the owner may sue en tort, owing to the unlawful with 
holding of the goods, and m that cose Art 49 would apply to the suit, being 
a suit for return of speaffc moveable property wrongfully detained — 
Kalyan Malv Ktshen Chand, AU 643 

djo Art. 145 and Arc 49 — Article 1451s the special Article dealing 
with a suit against a depositary to recover moveable property deposited 
Article 49 on the other band deals generally with a suit for other speafic 
moveable property, and has no application where the speciffc provision 
contamed in Article 145 applies Article 49 cannot bo deemed to provide 
for the cases where the possession of moveable property is transferred to 
another by reason of a confidential relation such as is involved m 
a deposit— f/a»gi>ieHi Kondtah v. Gotltpalt Pedda, 33 Mad 56 (57) • 
Promotho Nath v Prodyumna, a6 C. W, hf. 772, 69 Ind Cas 900 
Article 49 does not apply where there is a 'deposit’ in any sense of 
the term — Ktsktappa v. Lakshm* Ammal, A I. R 2923 Mad 579. 44 
M. L J. 431. 

146 —Before a Court thirty When any part of the pnn- 
cstabhsJied by Royal yeats. opal or interest was 
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Charter m the exercise Thirty last paid on account 

of its ordinary onginal years of the mortgage-debt 

civil jurisdiction by a 

mortgagee to recoier 

from the mortgagor 

the possession of im 

moveable property 

mortgaged 

631 WTierc no part of the principal or tnlorcst lias been paid the 
extended penod of limitation prescribed b> thi» Article cmiiot be taken 
advantage of and the twelve jeara role will api I) — Ran Chiinder v 
Juggulmonmoktnt 4 Cal eSj 

Tins Article refers to suits instituted in High Courts similar suits 
instituted in mofussil Courts are provided for m Article 135 

r46A — By or on behalf of Thirty The date of the disposses 
any local authonty years sion or discontinuance 
for possession of any 
public street or road 
or any part thereof 
from which it bas been 
dispossessed or of 
which it bad disconti* 
nued the possession 

632 This Article does not appl> wl ere the suit iv brought not by my 
local authority, but by a pnvate person to oust the defendant from the 
road encroached — Ackar Stngh v Dadhawa 124 P R i9i-< lod Cas 
285 

The local authonty need not be the owner of the street or road. 
This Article cannot reasonably be restneted to streets or roads formed 
by the Jlunicipahty on lands bclongiog to or acquired by it in a proprietary 
right For instance, when the Legislature has vested a street m a Mum- 
cipal Council such vesting docs not transfer to the Municipal authonty 
the nght of ownership in the Site or soil over which the street exists Still 
the Municipality has a certain property m the soil of the street which 
would enable it as owner to bnng a possessorj action against trespassers . 
and such possessory sui* would be governed by this Article— SuiK/araw 

V Mttntcipa! Comictl 25 Mad 635 (630) 

If a person is in possession of the Municipal land for more than 30 
years the right of the MuniapaUty to the land is extinguished— .fsufos 

V Corporation of Cafculla, as C L J 494 49 Ind Cas 93 . Municipal 
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misstoiiers v, Sarangpam, 19 Mad 154 (157) Where a person has his 
verandah encroaching upon the street lands for upwards of thirty years, 
the site becomes the property of the person to whom the verandah belongs 
by the operation of this Article read with section 28 In such a case, 
it IS no longer competent to the Distnct MumapaUty to direct him to give 
up possession of the encroached lands under sec 122 of the Bombay District 
Muniupal Act (III of igoi) because it is no longer a public street but 
the pnvatc property of the defendant — Tayaballi v Do! ad MumctpaUly 
22 Bom L R 951 58 Ind Cas 326 

In a Madras case Bhashyam Ayyanger J has made a hne distinction 
(known to English law and Scotch law) between the ownership of the 
Muniapality over the land, and the ownership of the Government over the 
land and made the following observations as to the effect of Article 14GA 
and sec 28 on this divided ownership The operation of sec 28 upon 
thi^ Article would be to extinguish the right of highway on the expiration of 
30 years from the date of dispossession of the Municipality by encroach 
meat and thus free the land from the burden of the highwayif the person 
encroaching upon the land bo the owner of the land If the owner of the 
hod on which the highway exists be a third parly an eacroachmeot of a 
permanent charictcr on the public highway will also as a general rule 
operate as occupation of the soil and dispossession of the owner of the soil 
equally with the Municipality and his ownership will bo extinguished 
in favour of the trespasser at the expiration of the ordinary period of hmit« 
ation VIC 12 years and at the expiration of 30 years the ownership thus 
acquired by the wrongdoer will be freed from the burden of the highway 
But if the highway bos been dedicated to the Municipahty by the Crown 
the right of the Crown can only be extinguished at the expiration of Co j ears 
adverse possession or occupation by the trespasser Therefore in cases 
m which the site of the street belongs to the Crown the Municipahtj vmH 
be barred after the expiration of 30 years from the date of its dispossession, 
but the Crown will have the land freed from the burden of the highway 
and will be entitled to remove the obstruction or encroachment and after 
removing the same it may again dedicate as a highway the porbon of 
land thus freed from the burden But if it suffers the obstruebon to conb 
DUG for a further penod of 30 years the trespasser would become the ab* 
solute owner of the land — Sundaram v Afuuieipal Counet/ 25 Mad 6j5 
(Cjo 631J , Basaweswaraswamy v Beflary Mumeipal Connett 38 ifad 
6 ( 11 ) 



PART X — Sixty Years. 


147 — B> a mortgagee Sixty Wlien the money secured 

for foreclosure or years by the mortgage be- 

sale comes due 

633 English Mortgage — It ha* now been settled by the Privy 
Council that Article 1^7 of the Liniitali 11 Act applies to the one class of 
mortgage Jn which alone a snit can be and alwaj-s is brought for fore 
closure or sale (1 e foreclosure or sate tn Me oZ/rrHnhir and not distnbu 
butively) cir to English mortgage* it does not apply to suits on simple 
mortgage these arc go^erned by Ait 13 — VniKifevav Sriniiriisa 30 Mad 
426 (P C) 

634 Mortgage by cmditiooal tale — A suit to recover money due 
under a mortgage by conditional sale or for foreclosure is governed by Art 
133 not bj Art ny—ShtoraM Stngh v 2f<i6ii Si gh 48 All so-* 24 A L 
J 393 A I E ij.O Ml 493 94 Ind Cts 849 Bahrain v Mangla 34 Cal 
94» (045) S n 

63s Usufructuary mortgage — \ usufructuary mortgagee cannot 
institute a suit either for foreclosure or for sale But if the usufructuary 
mortgagee docs not obtain possession under the mortgage a suit to recover 
the money by sale of the property (trcati >g the mortgage as a simple mort 
gage) Is governed by \rt 132 not by Art 147 — Rama Cha idra v Modhu, 
at Mad y6 33 (P D) ' 

635 Equitable mortgage — \ceording to the Bombay High Court 
an equitable mortgagee by deposit of title deeds has a right to sue for fore 
closure or sale , and the amt falls under this Article — Manehjt v 

14 Bora 369 {272 273) But m Srtnalh v Goiadhar 24 Cal 348 (350) 
it has been held that according to the practice of the Calcutta High Court 
the appropriate remedy in case of equitable mortgage is not a decree for 
foreclosure but for sale In this view. Article r47 cannot apply, but 
Art 13a 

148 — Against a mortgagee Sixty \\ htn the right ro redeem 

to redeem or to re- years or to recover posses- 

cover possession of sion accrues 

^ immoveable property Provided that all claims to 

mortgaged redeem ansing under 

instruments of 
gage of 
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property situate in Lo- 
wer Burma which had 
. been executed before 

the first day of May 
1863 shall be go\em 
ed by the rules of Inm 
tation in force m that 
proMnce immediately 
before the 'lame day 

637 Suits under this Article — V nght to oQiciatc as pnest at funeral 
ceremonies of Hindus is in the nature of immoveable propcrtj and a suit 
for redemption of such^nght therefore falls tinder this Article and not under 
Art 145 — RagJ 00 Pandey V Kassy to Cal 73(74) 

Siixthypvnl aitr from mortgagor — A purchaser of the equitj ofredemp 
tion in part of the mortgaged property is entitled to redeem his own portion 
of the propertj within Oo years from the date of the mortgage All 
persons who have stepped into the shoes of the mortgagor are mortgagors 
for all purposes and this Article is applicable to a suit bj a purchaser of the 
equity of redemption in a part of the mortgaged propcrtj— II air Ah v 
Ah Itlam 40 All 683 (883) 

Still agaitiit mortgagee i a:$igns —A purchaser who purchases the 
mortgaged propertj from the mortgagee upon the representation and in 
the belief that it was an absolute interest that he was purchasing is a 
transferee for valuable consideration and a suit bj the mortgagor to 
recover theproperty from such purchaser is governed bj the shorter period 
of limitation provided bj Article 134 (Scel^ote 563 under Article 134) But 
where the purchaser has knowledge that he was purchasing the limited 
interest of a mortgagee * e where he simply tales a transfer of the mort 
gage a suit against him is governed by Art 148 not bj Art 134 — See 
Drigpal y Katlu 37 All 660 Muthuy Kat baliTiga i’’ Mad 316 Bhag 
iiaii Sahax v Bhagnan D>n 9 All 97 and other cases cited at page 
506 ante 

Second suit for redemption —Where a mortgagor brought a suit for 
redemption and obtained a decree and about twentj three jears after the 
date of the decree apphej to execute the decree and pnjed that this 
application be treated as a suit held that as the decree was not executed 
the relationship of mortgagor and mortgagee did cot cease to exist bet 
ween the parlies and the present appbcation though barred under see 
C V Code could be treated under sec 47 C I* Code as a fresh suit for re 
dempUon if the penod presented by Article 148 Lad not then expired — 
Hanmanl v 5 Ai<fu SAnmiAu 47 Bom 691 (695) See also Huhamdt 
Begani v Tujait 4S Mi 17 A I It 19 6 Ml zo 92 Ii d Cas 2C0 


Art j 
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C'J m ffr furf-lui tr n ti moft^agee — «cc j6 C V 123 

ate-i «n No c ^ <i t.n 1« \rtiel»- 105 at p 3 n antf ^ 

^uxtlv^-nsr rr ftgint — A p «<nc n <iied on his inortf;a(;e 

with ut in'-! a lins tl 1* pn t mo ipi tc obfuntd a Ucrce for sale and 
in execution th'-reof j urxhaaed tl e priperta t imvlf an I got formal posses 
Sion Tl c prior raort^icee tl en sued on I is m rl age w ithout implca«ljng 
the pui're no'tcacee an I ol taini-J adecrre for sal- and in execution of the 
decree purchase I the propctt\ himself an I R it po ae<si »n The represcn 
la lae of tie puisne m j tgagec then sued the representative of the pri r 
nortpa-ec to re teem the pnor rio'fgas^ Iltld tl at the puisne mortgagee 
not haaanglieei impleaJeil in the prior nortga„ic s suit for sale the decree 
in that «utt ai aa not Innding on the pm ne mi rlgapee or liis representative 
fpUintill that the n-ht to re<le-m the pnor mortgage had not cease I to 
exist and the relationship of a puisne mortgagee and a pnor mortgagee 
still subs vted Ivtaveen the plaintilT an! the defendant and u such the 
plaintiff ar&s entitlci] to redeem the pnor mortgage and thus to remove 
the defect m his title to the property The penod of limitation was not 
12 years but Go j'ars unJer Article 14R/ and the suit was not barred— 
PnyaLaJs Dohra ChampA Rant 45 All ><>3 AIR 1923 All 271 The 
same view is talen bj tie Patna High Court in Rai»j/iart v hatht Nalfi 
5 Pat 513 AIR 192O Tat 337 94 Ind Cas -84 Out the Calcutta 
and Madras High Courts are of opinion that the second mortgagees suit 
for r< lenap ion of th- prior mortgage is in efiect a suit to enforce 1 is own 
mortns* *nd Is governed by Article 132 because the suit for redemption 
isonl) am-ansof 'ecunng tl cobject of enforang his own mortgage by sale 
— LafxhsJitnanan v StlU jt/uMn 47 M L j f>02 AIR 1925 Mad 76 
84 Ind Cas 301 Appayyav Vtnkalramayya 20 L \V G’o AIR 1925 
Mad 150 tttdhiraiH v Sarbestur 14 C At V 439 b>tlmadhab v Joy 
Copal 9t Ind Cas 719 AIR 1926 Cal 5<»o See page 493 oiife 

G58 Suits not undsr this Art cte— 

Sutl agatmtricUemuig CO mortgagor —-Sec Note 623 in Article 144 under 
sub-bcading suit against redeeming co mortgagor at p 592 snfe 

Invalid tale cf equity of red mption — Where a mortgagee in possession 
gave the mortgaged property in lease to the mortgagor and in execution 
of a decree against the mortgagor for arrears of rent in respect of the 
lease attached the mortgaged property and brought it up to sale in con 
traventionof sec gg of the Transfer of Property Act and purchased it h6n 
self the sale is voidable and not void and the mortgagor cannot success 
fully maintain a suit for redemption of the property without first getting 
the sale set aside (Art 12) Even if in such a cose the mortgagee purchaser 

IS treated as a trustee of the equity of redemption for the mortgagor 
the suit by the mortgagor cannot be regarded as a suit for redemption und^ 
Article 148 but a sut to enforce a trnst under Article 120- 
Rajkrtshna 47 Cal 377 (396) F B,24C AV N 229 
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Sint on subsequent a^reenieHt — ^Where after the expiration of the 
term of a mortgage the mortgagor and mortgagee agreed that the mort 
gagee should continue in absolute possession for a fixed term in satisfaction 
of the debt and then restore the property free from the mortgage hen it 
was held that the agreement was distinct from the onginal mortgage, and 
was not intended to be a mortgage but a conveyance for a term of jears 
and a suit to reco^cr the property does not fall under this Article but 
must be brought within 12 jears from the expiration of the term stipu 
lated in the agreement — Gopal v Desat 6 Bom 674 (680) 

Suit foe aeeesstons —Where a mortgagor after redemption sues to 
take over accessions made by the mortgagee the suit is not one reallj 
for redemption The redemption being already completed the relation 
ship of mortgagor and mortgagee no longer subsists and the subsequent 
suit for accessions is not a suit against a mortgagee under this Article 
but a suit for possession under Article 144 — Khuiadad v Girdhan 1917 
P W R 163 

639 Adverse possession by mortgagee —See Note 614 under A ce 
144 ' 

«40 L ches —The mortgagee can c^rcise his right of redemption 
at any time within the penod of 60 years which the law allows him under 
this Article and no Court of Justice would be justified m diminishing that 
period on the ground of his laches in the prosecution of his rights— /ugfrt 
nalh Sahoo v Syed Shah Mahomed Hosutn 23 W R 99 (P C) Pohhpai 
V Dislai .0 All 113(117) hiskort Mohun V CaigaBnhti 23 Ca 22 

641 Lim tation —The right of redemption md the nght of foreclosure 
are co extensive Ordinarily and in the absence of a spcaal condition 
entitling the mortgagor to redeem dunng the term for which the mort 
gage IS created the right of redemption can only arise on the expiration of 
the specified penod — Dahhlaioar Degum v //i«aiwi 36 All 195 I99 (P ^ ) 
Vadju V I ad}u 3 Bom 22 Husaini v Husain 29 All 47* (473) 
bar v Dudh Lai 8 All 95 {98) Ttrugnana Sambandha v Nallaiambt sO 
Mad 486(489) 5«/« ifM»i V hunht Pathumma 40 Mail 1040(1062), 

Dfoam V Cole 14 Sira 427 lo Dhagwal v Parshad Singh 10 All Cd2 
(O09) Aesttva v Aerava 2 Mad 45 Sn Raja Setrueherla v Sree Raja 

\ airicher'a 2 Mad 314 and other cases it has been held that there is no 
general rule of law which precludes a mortgagor from redeeming a mortgage 

before the expirj of the term for which the mortgage was intended to be 
made But these decisions are no longer correct in view of the authontatlve 
pronouncement of the Judicial Committee in Dahhtauar Degum v Jlusam 
Khanum (supra) But there is nothing in law to prewnt the parties from 
making a proNision that the mortgagor may discharge the debt at any time 
during the speafied y^nod and take back the property So where a mort 
gage by conditional sale provided that the mortgage was for 9 yeajx but 
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that tW nortpacor troulj lie mtitlwl to Ret hack the property whenever 
the nortpape nfTie\ wnul > lir «ati«fied out of the usufruct or pud b> the 
nortpapnr ^vhelhnr hrfnrc or tfter the stipulated time of 9 vt“*rs and it 
happereil that the n 'rtpape-«leht was satisfied h\ the usufruct jn three 
vears after the nortpacf tl u as held that lime ran from the satisfaction of 
tb* nortpsrr-drf t i t from the en t of the thirl tear and not after the ex 
piratiou of >\ears — [iakhlAa ir nrgum \ Uutam All lOJ 199{PC) 
\\’here a norlcape ba << nditional sale proMded that if at an> time 
«atl4n vesen jx-ars fn n the dale of the laortpagc the vendors would paj 
a stated sun to the vendee the latter woo! I rreonarv it was hcl I that the 
time for a suit for redemption did not liepin to run until nficr the expiration 
of the seven \ ears as it w as pt t oblipatorv upon the mortpagors to paj the 
money before that time — ha'ia Prasad \ Hkui\an Dsn 31 All 300(303) 
t\'hcre a usufructuary mortpage prmdes fir the mortgagee pa>ing 
himself the debt (both pnnapal and interest) from the rents and profits 
of the estate and for the surrender of possession when the debt !s so paid off, 
ard no time is fixed for redemption the mortgagor is not entitled to bring 
a suit for redemption before the mortgage-debt is wholly satisfied out 
of the rents and profits— rir»gM<rn<s SambanJia v NaUalamhi, {6 llfaJ 
^86 (390) Dut where a usufructuary mortgage provides that the profits 
are to be taken b> the mortgagee m lieu of tnlerrsl ont) and that the mort 
gagor would U. entitled to redeem and obtain possissiou on payment of the 
priaeipal sum and no date for redemption Is sivcifid the right to redeem 
the mortgage accrues to the mortgagor immediately from the date of cxc 
cutionof the mortgS(,e— fiafaioMi We«n V KanhatyaLol 35 All 227 (P C) 
If there was an express provision in a usufructuary mortgage that the 
mortgage was redeemable at any time at the will of the mortgagor, the 
mortgagor s right to redeem accrued on the date of the mortgage — Anwar 
Husam v, Lalmtr, 26 All Mi7 (lyO c*** of a /aM« miiAAi mortgage 
(a usufructuary mortgage by which tbo land is made over to the mortgagee 
who has to look to its produce for the payment of his debt, principal and 
interest and m which the mortgagor undertakes no personal responsibility, 
and the mortgagee is not entitled to sue for the debt), the right to redtmp 
tion accrues immediately from the date of execution of the mortgage, and 
time runs from that date — Khandu Lai v Vaxal i Lah 89(91) 

If there is an acknowledgment of the mortgage by the mortgagee, 
the penod of 60 years will run from the date of such acknowledgment 
— ruAuv Keskae.fiBam L R. j8 . x Latwiv?, at. A\1 167(172') 

But a payment of interest by the mortgagor or the receipt of the profits 
of the mortgaged property by the mortgagev does not extend the period 
of redemption, though it will extend the penod in respect of the mort 
gagee s suit to bnng the property to zaiia— Anwar v Lalmtr. 2O All 
(169) t Kallu V llalki, 18 All 295 , Bhagwan y Madhab, ^6 ■" 

See Note 204 under sec 20 



60S 


THE INDIAN LIMITATION ACT 


[Art 149. 


149 — Any suit by or on 
bclnlf of the Secretary 
of State for India in 
Counal 


Si ty When the period of hmi- 
years tation would begin to 
run under this Act 
against a like suit by 
a pnvate person. 


642 Scope of Article — Under th* Act of 1871 this Article referred 
to suits m the name of the Secretary of State, but in the Acts of 1877 
and 1908 the words in the name of have been changed Into 'by or on 
behalf of Under the Act of 1871 this Article applied to suits by pnvate 
persons for their own benefit in the name of the Scerctarj of State under 
the Acts of 1877 and 1908 such suits will no longer fall under this Article 
The present Article applies only to suits wluch arc brought for the benefit 
of or on behalf of the Government and itavould seem as if it was not neces- 
sary that the suit should be actually in the name of the Secretary of State— 
Starling 5th Edn p 446 

It IS Inapplicable to suits brought by persons claiming through Govern 
ment os for instance to suits b> persons claiming title under from 

Goaernment— yugudindra V Hemanfa 3s Cal 129 138 (P C) Madhaia 

V Lo/tiialha 3M 1 T 107 2 Ind Cas 314 Attomeahv JlajooMia to 
^\ n 7O hfooUhand v Amarnalh 1917 P W R 79 Itoghoonath V 
GovtndCI under i 4 \V R 170, or to suits by purchasers from Government 
—hiithaperumal V ^eerelary of ^lale 30 Mad 215(248) Annala ^^ohalt 

V htnit Das 28 C N 6f> AIR 1924 Cal 391 , Naivati Pihadiir 

V Copnialh 13 C I J 625 lirtndabatt v Dhoopol 17 ^\ R 37? 

Ilosseiii Diilsh V Anieen 20 \V R 231 , Dundee Hay v Pundit Diintee, 
24 W R G| Therefore where a purchaser of land from Covemment 
sued to recover possession within Co years but more than 12 jears from 
the commencement of adverse possession bat within I2 >car8 from his 
purchase held that the suit was barred under Article 144 Article 149 
not npi l)ing to the case The penodof limitation was 12 }ears and the 
period of ailvcrsc possession winch had alreaily run against the plaintiff s 
predecessor In title {Government) should be reckoned against the plaintiff 
— Annada Mohan v hina Das, (Supra) Even if the plaintiff (assignee 
from Cmemment) in such n suit )oins the Secretary of State as a 
CO plaintiff the period of bmitation for a suit for possession will 
not lie sixty jears under this Article but la years— f’uWniapjW* 
Sdniuruii V Thalahaf 28 Alad 505 (Sot*) In hylashbashint 

V Cocoolmoni 8 Cal 230 (235) there was a <fir/a that n person 
claiming under Cosemment (e g. on auction purchaser from Co\cm 
ment) could sue svithm 60 year* under this Article But this Is no 
longer good law in view of the Privy Council decision In 32 Cal 129 
cited above 
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<k)g 

\ M "Cl iSi^s rai. cnXttifl X"' tJ-vim th ticncftt <v5 \\w Nfticlc 
1 r T i*--!? n) n t’t C xriticni hv ccl«^i 1 uid { ^ Mumcijisj 

t <%nn t wuh tho Ut I J •»«% fij t r pnxiU t.^ inherent 
V vrr -» p- t n*^ ju 1 W ihn 'J 1 »t \Ut\ c-inimt in a -swt 

*•% it Uifn tHp Unpfit 1 \t\ \oirx rule Imt the rJiinrt mle 
! It 1 n wiJl ipp)\ — If < I t^'i t MtH> > (t \ im g i> I KiMa.l 

I 1 IX Thxt the 5 rn 5 1 i k ■» tn t) i 1 t l»i 5 k ' n lint after 

1 i\ ~nmt fit ht/5 ■xfif' at'lc f i fan ( in t}» \l 1 iietj altix the ( <• vefnment 
t ! i I ix" all r}i,h} f y f rw*i r 1 ip jn * hii i l'\ t irtuc < { aiHcrxe 
1 n I the Ian 1 h\ 3 trespvxrr 1 r th j-er ) f ye siirsimiUf 'irti 
H \ r t acarswnjir \rti Ic I4 l>i{ re Vnt 1 i-|f t \» t' < 

’ t thix \ itt has been Us<<nU t }r nj bv fJlmhtat Axt inijar J in 
^/{<NlrlpIl{ C sjMtJ 63 ttlu.r ^n-- 1 >r 3Nhi\> i is. lanl 
' wn I MujiKipil t ouncil i 1 ' n t I v tl < x, .i)»u uf a street sn it 

U me fUe full owner f ih x>te w « »I on Mbith the itrcct exists arnj 

that xith 'ueh aclxtrsc possxssj >n ) \ t tr< sparser { >r 50 tears {Art s^frA) 
mav PKXxneiiish th* njtht of »ht Municipa!it\ over the {tod the title of the 
Trann tn the land will not lie 1 st untif the trespasser j!\s had possession 
f r fep jears ' Artie! 140) 

This Article applies nk 1 1 suits. t«r<»«^ht hv oroti lichaU of Government 
t does not appK to a suit tsfooght hx a private person againsi the Govern 
menf — ‘^eerttan f State v Da to 15 Mid yiSfjiS) 

This Article tppliev emtv tn suits and n t t appeals t>f applicatKins 
apptvb bi the Croun againxt xci|uutdU are vspccialli pmviclvd for m 
\rt1riej37 and apflication> Ia Covemment ate suf ject fo the same 
•en id u( Ussistatioci which ts apph'atil tna private individual — Appaya v 
lltcio* 4 Mad 155(156) An app/wo/ion bj C»<iVtrnment under the Bengal 
'tevumptioa of Revenue Rcgohtjmi <!( nf «9iy) iv not a suit s<> as 
I ttiahe Article 149 appltcable— 5f«4a6o«Missn v SecTftory of Stair 53 
fi| 561 

643 Suits under tbit Ait'cle — Wbew a temmder vojd a ghatwaii 
nahal as a mat tnehal and not merely h« right to receive the qwt sent 
tom the ghatwat and the vendee in collusion with the former ghatwal 
ranted him a mokuran tenure, thus changing the nature of the tenure 
rotnaghatwali to amal tenure a auit by the Government to itiaintaiti iia 
wn comtiiee in possession of the land as ghatwal falls under this Article— 
^efuBiier V /«|»r»af.^ 18 \V R rjo (131) 

A suit by Cavernment for possesston at a plot of (and encroached upon 
j the defendant falls uodcr tbm Article and ts in time if brought within 
years ftom the dale of the enCToacbmcnl — Xaticfiodtat v Secretary of 
iaii. 35 Bora 18a (*89) 

A suit for possession by Government under sec g Specific Relief Act 
governed by Article 149 and not by Art 3 — Secretary 0/ Stale v Dtnsha 
I R *725 Sind S'**- 
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A suit for resumption of takhxraj land by Government falls under 
this Article and will be barred if the defendant was in possession of the 
land for more than sixty years before suit Such suit by a private person 
would bo governed by Article 131 See Kcyiaihbasim v Gocoo/moHi, 8Cal 

A suit by Government to assess revenue on land alleged to be lakhiraj 
is subject to the limitation under this Artlcl- and would be barred if the 
owner can prove Oo years’ possession of it without payment of any revenue 
—Annadftv Secretary of State, 43 Cal 973(979) 

644 Adverse possession against CoTernm^nt — The period of limita- 
tion against the Government being 60 years, a person can convert his pos- 
session into an absolute title as against the Government, only by proving 
possession for 60 years Possession which falls short of this period is in- 
sufficient to create a title Merc evidence of long possession is not sufficient 
—Kodoth Ambit Narayan v Secretary of State, 47 Mad 572, 582 (PC), 
KruAimv 5 ing(>rntri«.<t 83 f 3 d 570. A I R ig^’^Mad 780, AbdulWahed 
V Secretary of State, 7 Lah 2to , Secretary of Stale v Chellt/iavt Itawa 
Jiao 39 Mad 617 629 (P C) ^ Dank of Vpfer India y Secretary of Slate 
33 All 229(232) The poascssionofapcrson for apenod of 12 years, though 
it would be sufficient to bar a claim by any other party would not exclude 
a claim by the Crown to recover what could be shown to be Government 
property— 0/ V Durbtjoy 10 Cal 313 (321) P C 

As long as a property remains m cantonments it must be regarded 
as land held for Government under the Government regulations and under 
the control of the military authorities . and no person can acquire title 
thereto by adverse possession It is only when the property is handed 
over to the civil authonti's that adverse possession may be set up for the 
first time — Bank of Upper India v Secretary of Stale 33 AH 229(231,232) 
In case of forests and immemorial waste lands where the presumption 
IS in favour of ownership of Government, the acts of adverse possession 
relied on by the claimant must be acts of undoubted ownership, such as the 
granting of leases to tenants for cultivation and the cutting of valuable 
trees for sale, and not such paltry acts as taking firewood, leaves and 
twigs and small trees and other acts which the Government permits m 
forests and waste lands for the benefit of the adjacent cultivation — Secre- 
tary oj Slate V Krishnayya sB Mad 257 (29B) 

Presumption and Burden of proof —Where a suit was brought by the 
Crown for incorporating certain lands into a reserve forest under the Madras 
Forest Act, such lands being certain islands formed in the bed of the sea 
near the mouth of a tidal navigable river, and within 3 miles from the mam 
land, and the defendant pleaded that be had acquired a title to the pro- 
perty by adverse possession Aefd that the Crown was prima facts the owner 
of the islands (which were yongle lands) and the onus lay on the defendant 
to prove that he had acquired a title by adverse possession for more than 
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60 j ears it does not lie on the Crown to shew that the defendant a adverse 
possession commenced within 60 jears before the suit— 5 rcre/afy of State v 
Chdiitiant Rama Rao 3g Mad 617 P C (revemng CAf/lJ^aHt Rarna Pao \ 
Seeretary of State 33 Mad 1) In 33 Mad 1(4 5) it « as held by the Mndras 
High Court that if the lands came into existence as lands capable of occu] a 
tion more than 60 years pnor to the notification under sec 4 of the Mad 
Forest Act and defendant could proxc that )e was in possession of these 
islands sa> for 20 years pnor to the notification the presumption would 
be that he was m possession for 60 years and the burden would he on the 
Crowm to prove that it had a subsutiog title b} show mg that the defendant s 
possession commenced or became odxerse within the penod of Lmltation 
that is within 60 years before the notification it would not be necessary 
for the defendant to prove adverse possession for 60 years But the Privy 
Counal in 39 Mad 617 (633 634) overruled this view and remarked 
The Directors to afforestation (defendants) prefernng claims are in the 
same position as persons bnngiog a suit for a declaration of their nght 
and in such a suit the onus of establishing possession for the 
requisite period would he on those persons The view of the High 
Court IS erroneous It is an undisputed fact that these islands formed 
in the sea belonged to the Crown That fact is fundanentat until adverse 
possession against the Crown iscomplete that is for the penoJ of sixty 
years that fundamental fact remains And it is no part of the obligation 
of the Crown to fortify their own fundamental nght by any inquiry into 
possnsion or the acceptance of any onus on that subject 

In some earher Madras cases it has been held that the presumption 
under the Madras Forest Act is that all unoeeupird land is at the disposal 
of the Government but if the land be really oeeupied when a notification 
IS published under sec 4 itwillbcagroandforpresumingthatthcoccupant 
IS the owner and sbiftiogtheonoson to the Government Thus 

if the claimant starts with an admitted possession and enjoyment for 
say 3oyears theonusis certaiolyshifted to the Government theCovem 
ment cannot’compel the claimant to prove 60 years possess on but must 
show a subsisting title of its own — Seerelewy of Slate v Rota Bapanamma 
19 Mad 165(166) Secretary of Stale V Bavoth I5 Mad 315(317 321) 
These cases must be deemed as overruled by the Pnvy Council in 39 Mad 
fii/atedabovc See the remarks of Walsh J xa. Jatchavd v Ctrwar 41 
All 669 (at p 671) 

In the district of Malabar and in tracts administered as part of it there 
IS no presumption that forest lands are the property of tj e Crown conse 
quently it is incumbent on the Crown either to show possess on of the pro 
pnetary rights claimed witbm 60 years or if thedofendants prove possession 
to show that the possessioo of the defendants commenced or became adverse 
within 60 years before suit — Secreta^ of Slate v Vxra Rayan g Mad 175 
(184) This case has been distuguished their Lordships of the Ji ^ 
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Committee in 39 Miul. 617 (632), owing to the peculiarity of Malahar 
law 

Where there is evidence both oral and documentary to show that the 
claimants had for a period bcj*ond living memory or at least for fifty jcars 
uniformly asserted thefr rights to the forest tracts, and there was no evi 
dence to prove that before the challenge which led to the present htigation 
there was any similar assertion of nght on the part of the Government, 
the presumption was that the claimants were in possession for more than 6 q 
years, and have acquired a title hy prescnption— Sivasx&ramiintya v 
Seerclary of Stale, 9 Mad 285 (303. 307), affirmed by the Privy Council in 
Secretary of Sla'e v Stoo 5»bramonta. 15 Mad 101 (109) 

In a suit against Government for possession of lands other than forest 
lands, if it IS found that the plaintifl has proved possession for more than I3 
years (say for 30 or 40 ycars^ and the defendant (Crown) has failed to esla- 
bhah his title to the land or any possession within 60 years before smt, it 
will be presumed thbit the plaintiff has held possession for 60 years, and the 
burden will be thrown upon the defendant (Crown) to prove that he (Crown) 
has a subsisting title — Atyar v Seeretary of Stale 33 Mad 173 
(175) In the above Privy Counal case (39 Mad 07) the lands were 
jungle lands, and the presumption was that the lands fnma facte be 
longed to the Crown and the onus was thrown upon the claimants but 
m this case. (33 Mad 173) the lands not being forest lands no such 
presumption was made in favour of the Government 

Where the plaintiff and his predecessors in title ha\e been in possession 
of the plaint land for more than thirty years previous to the suit, the 
presumption is that they were m possession prior to that time also unless 
it is proved on behalf of Government that the land waa unoccupied land or 
land in the occupation of Government before When possession for a certain 
period IS shown it will be open to a Court deciding the facts to presume 
that possession prior to that period was also in the party whose subsequent 
possession is proved — Narayana Ptlla* v Secretary of State. 23 M L J. 
162, 15 Ind Cas 257 , Venhaiarama v Secretary of Stale, 33 iftad 362 

Where it was found that certain hills (the property in dispute) w^re 
within the immemorial boundanes of the village of the claimant, and he was 
in actual possession of the hiUs, and on the other band, there was on behalf 
of Government nothing to meet or contradict the above evidence as to 
the possession of the claimant, held that the claimant bad made out a 
strong prtma facte title backed up by possession, and it did not he on him to 
prove adverse possession as against Govemnient It lay on the Government 
to establish their title, if any — Nawah Ajojt*dd\» v. Secretary of Stale, 28 
Mad. 69 (71) 

Where It is admitted or proved that the title to the property lay with the 
Government, and the plaintiH sues for a declaration that he baa by pres 
cnption become the owner of the property, the suit must fail unless the 
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pluatiQ 19 able to show that he has bcea io adverse possession for more 
than 6o >can Until that period has elapsed the Governments right 
in the property is not lost bj seetion 28 — Abdul U a>eb v Secre/ary of Slate, 
7 lAh -10 96 Ind Cas ^47 AIR 1926 Lah 437 , Sfcrelaty 0/ 
SfaJe V SreefamamnrlAi 22 L \\ 546 gt Ind Cas 179 AIR 1926 
Mad 1-5 



Second division : appeals. 


150 — Under the Code Seven The date of the sen- 

of Criminal Procedure days tence. 

1898, from a sentence 
of death passed by 
a Court of Session 

150A — Under the Code Seven The date of the finding 
of Cnmmal Procedure days 
1898. from a finding 
rejecting a claim un- 
der section 443 of that 
Code. 

This Article has been Added by the CnniinaJ Lnw Amendment Act 
Nil ol 1923 (popularly known as the Racial Distinctions Act ) 

151 —From a decree or Twenty The date of the decree or 

order of any of the days order. 

High Courts of Judi- 
cature at Tort William 
^ladras, Borabaj , Pat- 
na Lahore and 
Rangoon in the exer- 
ase of its original 
junsdicUon 

64s The decree of the High Court in its onginal side should bear the 
same date as the judgment, and limitation should not bo calculated from 
the date when the decree was signed by the Itegistrar — Hajes ^boobuekof 
V Official Assignee, 2sH L J 560 

An appeal m a suit under the Indian Divorce Act (IV of 1869} falls 
under this Article — A v 2} zzBom 6ij 

The decree or order includes a judgment’ m the sense in which that 
Word is used in the Letters Patent (Rangoon) , therefore the period of 
limitation for an appeal under clause 13 of the Letters Patent from a 
judgment of the High Court (onginal tide) is 10 days as prescribed by this 
Article— v Perumal 3 Bur L J 75 A I R. 1926 Rang 143 
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152 — Under the Code Thirty The date of (he decree or 

of Cml Prodedure, days order appealed from. 

190$, to the Court of 
a Distnct Judge. 

646. \\ here a decree is amended otter it is possccl md the oppcol (s 
directed against the antendmenf t 3 ic penod of iimitatjoii for appeal will be 
counted from the date of the amendment But if the grounds of appeal 
ha\-c DO relatJOB to the amendment the penod of limitation wtll run from 
the date of the decree and not from the date of amendment — Brojo Lai v 
Tara Prosama. 3 C L J 18S Parameshraya v ^rsAo^iriap^a, 22 ftfad. 
3O4 See Note 52 under sec 5 

It has been held in some cases of the Calcutta High Court that if a 
decree is signed several days alter the judgment is pronounced, the penod 
of hmitabon runs from the date of signing the decree— 'TarahaU v Jagdeo, 
X3C W N* 7S7, to Ind Caa 512. Cangadharv Shehharbasim, zoC W N. 
9O7 ; Bam Madkah v MaUingsm. 13 Cal 104 (P B ) This ttew has also 
been followed by the Nagpur J C Court which has recently laid down that 
00 luaitatioo begins to run against the appellant until the decree is drawn 
up and signed— TciAaMia V Laxmtttarayan. $9 Jnd Cas 937, A I R 1926 
Nag 307 {Contra— Dindayaf V Anops.ttU L R 60. A I, R 1926 Nag 
349 ] But this view has not been accepted in several other caaes, in 
which it has been laid down that what the appellant is concerned 
with IS the date of the decree, which means under O 20. rule 7 of the 
C P Code, the date 00 which the fudgnieni ts pronaunsed , to him the 
date of signing of the decree ts immaterial, such date is material only 
where the appellant Aai applied far a copy of the judgment and decree 
before the decree if signed And so it Jias been held that time runs from 
the date ol ttic judgment and unlcs's an application for a copy of the 
decrecis made before it is signed tlic period between the dateon which 
the judgment is pronounced and the date on which the decree is signed 
cannot bo deducted under sec 12 Sec the cases cited in Note 127 under 
see 12 

The Nagpur Court has laid down m another case that under ordinary 
conditions where the decree is drawn up within the period of limitation 
prescribed (or an appeal, the limitation for fihng an appeal must be counted 
from the day on which the judgment is pronounced ; but where owing 
to the default of the Court the decree was drawn up 17 months after the 
Judgment was pronounced, the period of limitation would run from the 
date of the decree and not from tbedateonwhich judgment was delivered — 
Pandu V Rajeswar,2oV L It 131, 7BInd Cas 996. A 1 R 1924 Nag 
27 * 

Under O 20, rule 7, the decree shall bear ttic date on which the judgment 
is pronounced Therefore if a judgment 1$ written, signed and dated on * 



6i6 


THE INDIAN tlttlTATION ACT 


[Art 154 


17th January but is pronounced in open Court on the loth Tebrunty the 
decree must bear the date ol the loth February and limitation runs from 
that date If the decree is dated 17th January the date 13 wrong — 5<J|'ar 
mal V Lachm\saratt 1 Pat 771 (773) 

Where a Court gives judgment but refuses to give a decree till the sue 
cesstul party complies with a certain condition the Court virtually post 
pones the decision of the suit The effect of such an order is to pronounce 
a provisional judgment which docs not become operative until the decree 
IS prepared The latter date is the date of the judgment as well as of the 
decree from which limitation runs Where therefore a Court by its judg 
ment directed that thcdecreewas to be prepared only after a certain amount 
due as penalty was paid and the decree was actually made three months 
after the judgment on the day when the penalty was paid held that the 
time commenced to run for the purpose of appeal from the date of the 
decree — Kkud»dad v Monokhan 0 S L R 193 3^ Ind Cas 867 

tf an appeal is presented to a District Judge at his pni-atc house 
after Court hours on the last day of limitation the Judge has junsdietion 
to accept it (though he IS not obliged to do so) if he accepts it the appeal 
must be deemed to have been presented in time — Thakur Dtn Jlam v 
Han Das 34 All 482 (486) T B 

An appeal to the Distnet Judge against the decree of a Revent c Court 
under the Agra Tenancy Act is governed by the procedure presenbed by 
C P Code (vide sec 193 of the Agra Tenancy Act 2901) and is therefore 
governed by the rule of limitation prescribed by this Article — Ram Lai v 
Amar Chand to A L J 333 17 Ind Cas 653 

153 — Under the same Thirty date of the order 

Code to a High days 

Court from an order 
of a Subordinate 

Court refusing leave , 

to appeal to His Ma 
jesty in Council 

647 This article refers to an appeal under O 43 rule 1 clause (v) 
of the C P Code 1908 to the High Court from an order made by a sub* 
ordinate Court refusing (under O 45 rule 6) to grant a certificate that the 
case IS a fit one for appeal to the Privy Council 

154 — Under the Code Thirty The date of the sentence or 

of Cnminal Procedure days order appealed from 

1898 to any Court 

other than a High 
Court 
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648 An apphution made to a Supcnor Court under see 195 (6) of 
the Cnmmal Procedure Code to rcTOVc a sanction p'anted by an inferior 
Court IS not ao appeal coming under Article 154 or 155 and such apph 
cations are not go%crncd the mJe of limitation provided by the Limits 
tion Act— V Bapu 39 Mad 750 (P B) Pachaiv Emperor 40 Cal 
239 Purna ^ Jaitiila i Lah 602 [The sanction clauses of sec 193 Cr. 
P Code have nov. been repealed ] 

155 —Under the ^amc Sixty Tlie date of the sentence 
Code to a High Court days or order appealed from 
except in the cases 
provided for by Arti 
cle 150 and Article 

157 

649 An appeal preferred to tbe High Court under the Extradition 
Act is not goiemcd by the period of bmitition prescribed by his Article 
which is restneted only to appeals under the Crimtnal Procedure Code— 
Hayes v CArtsItau Mad 414 (415) 

An appeatto the High Court under sec 408 (b) {rom a sentence exceeding 
4 )ear9 passed by a Magistrate spcaally empowered is governed by the 
period o£ limitation prescribed by this Article See /ii re Abdulla z Rang 
^86 

The limitation for an appeal under sec 476 B of the Cnmmal Procedure 
Code against an order rcfusiog to file a complaint under sec 195 of that 
Code IS Oa daju under Article 155 and not 90 lliys under Article 15^^ 
Sheo Prasad V SAeoBais 24 A L J 368 AIR i92fiAll 211 93 Ind Cas 
80 1 


156 — Under tbe Code of Ninety The date of the decree or 

Civil Procedure, 1908. days order appealed from 

to a High Court except 
m the cases provided 
for by Article 151 and 
Article 153 

650 Appeal under the C P Code —Article 136 when it speaks of 
the Civil Procedure Code is on the face of it sj caking of a Code which 
relates to procedure and docs not ordinarily deal with sulif/aii/iv* rights 
and the natural meaning of an appeal under the C P Code appears to 
be an appeal governed by the Code of the Civil Procedure so far as 
cedure is concerned Thus anappealto the High Court from the <' 
the Recorder of Rangoon under the Burma Courts Act is, 
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sec 97 of that Act, governed the Civil Pro Code as regards procedure, 
and the penod of limitation for such appeal is consequently governed by 
this Article — Aga hlahomtd v Cohen, 13 Cal 221 (223, 224) There seems 
to be no good reason for holding that an 'appeal under the C P Code* means 
only 'an appeal the nght to prefer which is conferred by the Code itself ’ 
On the other hand, an appeal the procedure with respect to which from 
its inception to its disposal is governed b> the C P Code may nghtly be 
spoken of as an appeal under the Code Therefore, an appeal under the 
Land Acquisition Act, of which sec 54 lays down that .appeals frohi awards 
under that Act are governed as to their procedure from the date of the 
fihng of the appeal to its disposal by the rules provided for m the Civil 
Procedure Code, is governed bj this Article although in the Land Acquisi 
tion Act there is no affusion to this Arficfc — Ramasanw v Deputy CoUeelor 
of Madura 43 Mad 51 (55) Moreover, it his been held in Manavthrayitan 
V Coffte/or 0/ A ifgirij, 47 Mad 943 that an appeal under sec 54 of the 
Land Acquisition Act is to be treated as an appeal under see 98 of the Cml 
Civil Procedure Code U has also been pointed out in Dropadi v Ilira Lai 
34 All 49O (504). that there arc several Acts for example the Succession 
Act, the Probate and Administration Act. and the Land Acquisition Act 
which make the C P Code applicable to the proceedings under those Acts 
and give a nght of appeal to the High Court but do not presenbe any 
penod of limitation for the appeal it has always been assumed that such 
appeals are appeals under the Code of Civil Procedure and are governed 
by Article 156 of the Limitation Act— ffninajami \ Deputy Colltclor of 
Madura, 43 Mad 31 (36) 

A second appeal under section 27 of the Burma Courts Act is not subject 
to the limitation of time presenbed by this Article because that section 
gives a discretion to the Judicial Commissioner (High Court) under certain 
circumstances to admit a second appeal and the penod within which he 
may receive the appeal is also left to his discretion , to apply Art 156 to 
such a case would be to curtail the discretion which is unfettered in this 
respect — Mohamad Uosein v Jnodeen 10 Cal 946 (950) 

Letlers Patent Appeals arc not appeals under the C P Code , they 
are governed by the special Rules of the several High Courts, and not by 
this Article See Naubat Ram v Uarnam Das, 9 All 115 (F B)j 
Inre Hurruek Singh, is W R 107 . HurrucA v Toolsce Ram, ta 
W R 458 (F B ) 

Date of decree — See notes under Article 152 

157 — Under the Code Six The date of the order 
of Criminal Procedure months appealed from 
1898, from an order of 
acquittal. 
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651 This Article refers to an appeal bj the Governmeiit under sec 
417 of the Cnminal Procedure Code The sixty daj-s rule presenbed by 
Article 155 do*s not apply to appeals against acquittal — impress v Jya 
Jaffa 2 Cal 436 {438) 

Although an appeal under sec 417 Cr P Code would be in time if 
brought within six months still justice public interest necessity and 
policy all require that such appeals should be preferred with all reasonable 
expedition possible for there ma^ be cases where a new tnal may have 
to be ordered or further evidence to be taken and the larger the interval 
that has elapsed since the investigation and tnal the greater is the incon 
\enicncc and difficulty not onij to get witnesses together but to obtain 
.from them accurate or reliable testimon ) — Empress v Yahtib Khan 5 
All 253 (255) 

Although a period oj six months is allowed under this Article the 
High Court maj allow an appeal c\cn after the period for sufficient cause 
shown under sec 5 See Goiern tent Pleader, Appellant : Weir 791 , 
AnonymoM, 3 '\\eir 462 



THIRD DIVISION : APPLICATIONS 

158 — Under the Code of Ten hen the award is fil^d 

Cml Procedure, 1908 days m Court and notice 

to set aside an award of the filing has been 

given to the parties 

652 Change —Before io>9, the jr«l column stood thus — When 
the award is submitted to the Court Cut by the Repealing and Amend 
mg Act of 1919 the 3rd column has been amended as it stands now 

[The following decisions which were given before the above amend 
ment are no longer good law — 

Noftin holli/ Dabti v Ambtea Charan Banetjee 5 C W N 813— la 
this case it was held that an application under this Article was to be 
made within 10 days from the time the award arrived at the Registrars 
Office for the purpose of being filed and not from the time when it was 
actuall> filed 

Kalian v Rothanbai 8 S L R 190 27 Ind Cas 371 Mansoof v 
Makomtiin 5 S L R 123 >3 Ind Cas 234 — Tn these cases it was held 
that the penod of limitation mast be computed from the date of submission 
of tl c award in Court and could not be computed from the date of scrviee 
upon the objecting party of the notice of filing the award in Court 

Jawahtry Mehr 1916P W R 14 34 Ind Cas 230 — In this ease it was 
held that time ran from the date fixed for the filing of the award and not 
from the date on which it was filed without the knowledge of tl e parties 
before the date fixed for its filing * 

653 Scope — This Article applies only to apphcations to set aside 
an award t e ta applications referred to in sec 522 of the Code of Cml 
Procedure 1882 (no v para s6 of Second Schedule) to set aside an award 
OQ any of the grounds mentioned 10 sec 522 (now para 13 of the second 
Schedule ) — Muhammad Abtd v Muhammad AsgAur, 8 All 64 (67) This 
Article docs not apply to proceedings under para ra or 14 of the snd Schedule 
of C P Code t e to an appbcation to remtl an award for reconsideration 
of the arbitrators owing to some illegabty of the award apparent on the 
face of it — Appaya v V enhatasatnt 1918 M VV N 477, 47 Ind Cas 597 
Or to an apphcation to modify or correct an award — Uyder Sahtb v Ctna 
C/r««flr 24 M L J 483 

Article 158 does not apply to an award which is ptima facie an illegal 
award eg an award signed by onlyoneof two arbitrators and by an umpre 
who has not been legally appointed Such an award is a nulhty and need 
not be set aside within the penod of limitation prescnbcd by this Article 
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But where the aw ird is prtma /lei'alcRal award and can only be shown to 
be illcRal after an enc]uir\ into the allegations of the objector has been 
made, an application to set aside such award falls under this Article — 7?jw 
Varain % Bai; \aSk 20 Cal 36(41) explaining 8 All 64 

654. Applicaijoni under this Article — \n application to set aside 
an award ondhe ground that three out of five artibrators were not present 
at the time of the award and did not sign it although it contained thnr 
names is an application to set aside an aw ard on the ground of misconduct 
of the arbitrators — which is a ground mentioned in sec 521 C P Cede* 
the application falls under this Article and must be maile witlun the peToJ 
prescribed bj this Article— /?am Aaruin v naijtiafh, 21) Cal 3O (38) 

When a deerte having been passe 1 on an aw ard, an application is pre- 
ferred b> the unsuccessful party to the High Court for rcsiston, and i* js 
found that the real object of the revision petition is to set aside the award, 
the revision petition is virtually an apphcation to set aside an award, aad 
IS governed by the limitation of this Article— GAu/em Khan v. ^luhgwwai 
JJasian. eg Cal. ZG7, 183 (P C) 

6SS lunitiUon —The objectof the Legislature In allowmgso ii»r* a 
period as ten dap for the preferring of objections to aw ards wocU 19 
meet those eases where litigants who are at first ver> willing to tai» 
cases referred to the decision of arbitrators wrbom they regard as aa-uU'r 
disposed towards them, subsequently do their utmost to res.!® £. ja tl'" 
agreement and to set aside the award the moment the aiU'ri*.ri i-z,'* 
against them The kgisLaturc has framed Article 155 wj*}. ji,, 

of discouraging and preventing such discreditable attcrafs-./>a», 

V Baij Hath 29 Cal 36 (4») 

AATien the arbitrators state a special case for the opmy-n rf Cy/t-» 
the award is not completed until the Court capresses l-j 0; t-ffz • 
casesnbmittedtoit Untiltlusisdonc.lhereisnocon'^Vt* -• ' 4.« 

parties are not called upon to file their objections, if g-y 
— Lakshmanv Ramachandra.^ZBonx 663, A I R igrj |,^ ** ' 

ParaioofSch iroftbe*C P Code lays down that ar . t 

of an award shall be given to the parties Art ij8 ta;j. j., 
para, and the penod of ten days must becomputoj f ,.,^5 ‘ 

the parties receive notice that the award has Ice- s;>^ ^ 

the day on which it is actually filed in Court— S’*., 1 

5rira«. 19 A L J 404, SttaRam v Ruptarn, 13', L_p . 

06 . SaAib Ram v Chaxt Ram, 96 P L K 1915, ~ I" 

should be noted that the last two decisioos wt * pv— . J/ , . 

ment of 1919. but they are in consonance with tly 

ection 5 of the Limitation Act does not afi/Ti'aaP *' ^ 

set aside an award . the Court has no autbmt/to ext^d 
cnbed by this Article on any »hatsc.ever-'=^ 

Ranwarf, 18 C W. N 6?6 (G38), 17 Iiid,Cu 7 
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Ifa^Aubar Dayal 36 All 354 (361) where the High Court after setting 
aside in revision all orders m the case directed the lower Court to take 
cognizance of an application to set aside the award passed 3 years ago 
But the time may be extended under sec 4 — Jaxotih r v JlfrAr (1916) 
B W H 14 34 ind Cas 250 (251) 

The time requisite for obtaining a copy of the award shall be excluded 
by sec 12 (4I although it is not necessary to file a copy of the award with 
the apphcation to set aside the award — -Sova Chand v Jlurry Biix 46 
Cal 721 (727) 23 C W N 280 Ghutam Khan v ^fd Tfassfltu 29 Cal 
167 (183) P C Wajtd^liv Nawal K$shore 17 All 211(215) 

The fact that the defendant had not applied to set asid" the award 
within ten days prescribed by Art i58wonld not preclude him from appeal 
ing from the decree of the Court based upon the award If he does not 
contest the award on any of the grounds mentioncl in secs'll C P Code 
1882 (para IS Sch aC P Code of 1908) — Muhammad Abtdv ^^uhanmad 
Asghur 8 All 64 (66) 

A Court should pass a decree in terms of the award the expiry of 

the period of 10 da)*8 presenbed by this Article for an application to set 
aside the award If the decree u passed btf rt that period it is illegal and 
liable to be sot aside— LnAiAman v Ramachandra 48 Bom C63 A 1 It 
1923 Bom 2? Velu PtUay V Appatwamf 21M L J 444 9 Ind Cas 197 
Ruddaraju V Narayanraju iqi-* M \V K 1231 Saj>nuddunv Albert 
Ptueh 20 All 584 (586) / 7 at;i(>Ans v Dahyabhai 45 Bom 832 (834) 
Ranga Chetty v 1921 M \\ N 703 Hardeo v TAnuo 48 

P R 1882 Muni Ram V RamAsray 24 O C 234 iSriAisAunv Rrfnmai 
9S L R 183 34 Ind Cas 845(848} Joymungulv Mohan Ram '’3W 
R 420 (P C) 

159 — For leave to appear Ten When the summons is 

and defend a suit under days served 

the summary proce* 
dure referred to m * 

section 128 (2) (f) 

or under Order 

XXXVIl oltU same 
Code 

Change —The words or under Order X\XVII have been added by 
the Indian Limitation Amendment Act XXX of 1925 For reasons of the 
amendment see notes under Article 5 m which a similar amendment 
has been made 

656 When the summons Is 'erred —The only date to which re 
ference can be made as regards limitation is the dale of the servjce 
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of summons as sho«Ti in the shenfi s return The defendant cannot escape 
the law oJ limitation bj alleging *hjt there was no service of summons 
at afl The question as to whether the summons was served or not 
mav be taken into consideration on m application to set aside the decree 
if made (O 37 r — \Iadhttb\ lloopendra •’3 Cal 573(573) 

After the time fired bv the summons for obtaining leave to apj,e»r 
and defend has expired the Court has no power to extend the time — 
Qua’t ^fahtull{l3r \ Saral 5 C A\ 259 (36 ) 

160 — ror an order under fifteen When the application 
the same Code to res- days for renew is rejected 

tore to the file an 
application for re- 
view rejected in con- 
sequence of the failure 
of the appbeant to 
appear uhen the 
application was called 
on for heanng 

261 —For a review of j udg- Fifteen The date of the decree or 
ment bj a Provincial days order. 

Court 0/ fimall Causes 
or by a Court invested 
with the junsdiction 
of a Provinaal Court 
of Small Causes when 
exercising that juns- 
diction 

657 This Article corresponds to Art 160A of the old Lirnitation Act 
XV of 1877 and was introduced into that Act by sec sdof the Proviocial 
Small Cause Courts Act, IX of 1887 

Before the introduction of this Article an Application tor revievi oi a 
judgment of a small Cause Court was held to be governed by the go days' 
rule under Article 173 see MadoaMoAanv Purtio Chtnidra 10 Cal 297 
(rgSj 

An application for review of judgment 0/ a small Cause Court is re- 
quired to be accompanied with the deposit of costs according to the pro- 
visions ol sec 17 of the prov S C C Act If the application for review 
of jodgmeat ts made withfa the penod of iumtation, bat the deposit is 
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made along vnth the apphcation, the Court vnlt not allow the deposit to be 
made alter the period ol limitation, unless sufficient cause is shown lot the 
delay (sec 5) If no such cause js shown, the appjjcation for review ol 
judgnient will bo dismissed as time hatred — Shnkh v Md Ayab, 
24 C W N 3S0, 56 Ind Cas 551, 3* C L J 107 

162 — For a revictv of Twenty The date of the decree 

Judgment by any of days or order. 

the High Courts of 
Judicature at Fort 
William, Madras, Bom- 
bay, Patna, 1 /ahore and , 

Rangoon in the exer- 
cise of Its original Ju- 
risdiction 

658. The judgment oI 4 High Court m the exercise of its matymontal 
and insolvency jurisdiction is a judgment of the High Court m its ortgtitai 
junsdiction— ffarnrlie King v K%ng, 6 Bom 416 (434) , /« ifit mailtr 

of Ca»dos Narrendas, 13 Bom 320. 533 (PC) 

163 — By a plaintiff, for Ihirty The date of the dismissal 
an Older to set aside a days 

dismissal for default of 
appearance or for fail- 
ure to pay costs of 
service of process or to 
furntsh security for 
costs 

Under Act XV of 1877, the words in column t ran thus ’ "By aplaintifl, 
for an order to set aside a dismissal lor default ** 

659 Default • — When the plaintiff is^absent, and although a pleader 
for the pJamtifl appears, he is instructed only to apply for an adjournment, 
and is unable to answer all material questions relating to the suit, his 
appearance is no appearance . and the dismissal of the suit after rejeebon 
of the application for adioummcnt, is a dismissal for default of appearance 
— Lalla Prasad V Na»d J^lt^ore, 22 AH 66, 76 (T B),SfeoKfta>’V Radfia‘ 
Krtsh'ia, 20 All 195, Httiga v Munna, 31 CiU 150 (154), Soondirlal'f 
Gaorprasad, 23 Boro 414 (422). C{. Sattsh Chandra v Ahara Preuad, 34 
Cal 403 (F B ) 

A ptainliff whose suit has been dismissed for default, under the Presi- 
dency Small Cause Courts Act may either apply for a new tnal within 
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8 dars ander sechon 3S of tlut Act or may apptv to have the order of 
d aside irtthin thirty days under this Article — SswKdfrfaf v 

G<yr Prasad 23 Boro 414 <4a6) 

Non appearance by reason of death is not default of appearance— 
Dclt fJaJis* V Habib Shah i6 O C 194 (PC) 17 C W N 829 19 Ind 
Cas 526 In such & case the Court la not compv'tent to dismiss the suit 
for default of appearance and the pUintiR s representatives have six 
months (now 3 months) ander Article 176 to be brought on the record— 
lb d (oierruhnR 14 Ind Cas ■*** and 14 Ind Cas 711) 

660 Limitation —An application under this Article must be made 
•mthin thirty days from the date of dismissal A mere notice of motion 
(given vrith 30 day’s) that the appheatma would be made on a future date 
{which « beyond 3a days) will not prevent time from running— !/*«/<» 
\ Munna 31 Cal 130 {154) KhetUr bfobun v KaskmalS so Cal B99 
J{ a vacation intervenes the application must be made on the date the 
Court re-opens and not on the first motion day after the vacation— WmgM 
V Munna 31 (ji! 150 (154) But according to the Rules of the Madras 
High Court an application to the Registrar of the original side to issue 
a notice of motion is an application withm the meaning 0! this Article and 
snl! save hmitatioa aotwifhstaoding that the nobcc mentions a date 
beyond the thirty days as the date on which the application will be heard— 
Kutlaiaiiv E!Uppa 17 If L ) 915 

^^^rc asuit was dismissed for default oa ipth December and an appU 
cation to set aside the dismissal was made on the next day but the applt 
cation was rejected oa the *30! January because the applicant failed to 
produce n copy of the judgment sod decree as directed by the Court s 
second appbcation for the same purpose made nn the i6lh February 1 e 

nearly t«o months after the dismissal of the suit was held to be barred 

St»fcfcflReafv Veahatarainam 22 Ind Cas 689 (Mad) Butin an Allahabad 
case where an appheabon for rc-adtnission of a suit dismissed for 
default was made within 30 days but it was rejected because it was made 
by a person who held an inialid poner-of attorney from the plaintiff a 
fresh application for the rcadmission of the suit presented by that person 
under a proper power-of attorney was granted though presented more 
than 30 days after the dismissal for default but within 30 days from 
the date of the first appbcation— Ayodiiya v Chhabtla 20 Ind Cas 
1004 (All) 

The time dunng which the aj^heast had been erroneously prosecuting 
1 suit to set aside the dismissal mil bo deducted under sec 14 (2} The 
rul ng in Shtoji Ram v Sheo Ckand Rai 63 P R 1886 (decided under 
Act KV of 1877) IS no longer good law because under sec 14 (2) of the 
present Act the applicant is entiUed to deduct the time spent in any avil 
proceeding (including a soft) and not merely the time spent in proseculiu 
an application 
L ao 
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The period o{ time prcscnbcd in this Article can be enlarged by sec 4 
i e iii the last day of hmUition is a holiday, an application presented on 
the reopemriE day wdl be vnthln time Bnt the day ot closing o! the vrTong 
Court in which the application was erroneously filed will not be deducted— 
Bano Mal\ Batio Mai 55 lnd Cas 55 (Lab) 

If an applicant fails to apply withm the penod presenbed by this Article 
he cannot evade the law of limitation by calling hia application^ which is 
ui reality an application for setting aside a dismissal for default an apph 
cation for review of judgment — Nur Mahamntai v Dtna 15 P H 1897 
But sec Falek Chand v Jlfengfci Dai log P R 1913 19 Ind Cas 481 
where the Court held that it had power to entertain the application for 
review under the above circumstances Cf also liaj Naratn v Ananga 
Mohan 26 Cal 508 

The period prcscnbcd by this Article cannot be extended under section 
5 — Mahadeo v Lakshminarayan 49 Bom 839 AIR 1925 Bom 521 
Ma Naw v Sonfosundarani a Rang 65$ Dilla v lioda 83 P R 

1902 

164 — By a defendant, for Thirty The date of the decree, or 

an order to set aside a days where the summons 

decree passed ex farle was not duly served 

when the applicant has 
knowledge of the 
decree 

change —In column r, the word 'judgment* in the eld Act his been 
changed into decree and the words in column 3 stood thus ' The date 
of executing any process for enforang the judgment " 

661 Old Act and new — ^Where an application to set aside an e* 
parte decree was barred by the provisions of Art 164 of the Act of 1877, 
long before the Act of 1908 was passed the provisions of the now Act 
cannot revive the nght toapplyfor settingaside thedecree — Nepal Chandra 

V Ntroda Sutidart 39 Cal 507 (509) 

If a decree was passed ex parte while the old Act was m force and 
the application was made after the Act of 1908 came into operation the 
latter Act would apply because the law to be apphed to an application 
IS the law existing at the time when the application is made — Jta Dtb> 

V Halt 37 All 597(600) Manoharv Sadtqa loiP It igt6 Zatbnnntssa 

V GRufam, 70 P L R igii 10 Ind Cas 823 Chidamharanv Katuppan 
35Mad 678(679) flasrurfdmv SoneuiUa 15 G^W N 102(105) 

A decree was passed ex Parte against a minor In 1894 he became a major 
on the iitl January 1909 and applied on the 25th January to set aside the 
decree The application would be governed by Art 164 of the Act of 1908 
and would be barred The plea <4 pi'^ortty was available under th? 
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Limitatjon Act of 1877 sect»on 7 (wluch ipplied to all applications) but 
it wonU not now be available under section 6 of the present Act which 
apples onlv to applications fortrecution^-Chiambaranv hariippan 35 
Mad 67S (679) 8 Ind Cas 543 Manohar v Sadiqa lOT P R 1916 37 
Ind Cas •’9’ 

662 Scape — ^The Article applies to any application {made under 
O 9 r 13 C P Code) which involves the setting aside of the onpnal 
decree whether made to the original Court or to the Court of appeal after 
an appeal has been filed by the other defendants In the latter case i e 
where the application to set aside the original decree passed ex parte is made 
to the appellate Court the application falls under this Article and not 
under Article 169 This latter \rlicle applies only to applications for 
reheanng of an appeal heard ex parte — SauAuru Bhatta v Siibraya 30 
Mad 535 (536) 

An application to set aside an ex parte decree passed by a Presidency 
Court of Small Causes falls within the terms of sec 108 of the C P Code 
t88-> (O IX r 13) and the penod of hmitation for such an application 
is 30 days as presenbed by this Article and not 8 days as presenbed by 
see 37 of the Presidency Small Cause Courts Act— RMSanfaf v Lathmx 
Uarayan 17 Bom 307 (509) 

This Article applies not only to an application for setting aside ear 
parte itttttt but also to an application for setting aside ex parte orders 
in r«e«f»on #ro««(fin|* which come under section 47 C P Code beeaaso 
such orders are treated as decrees— SwWiu NawA«r v Ramanalhan 37 
iftad 46J (473) 26 M L J 189 *4 Ind Cas 899 

This Article is not restncled to applications to set aside a decree passed 
in a suti Where a person was served with a notice to appear on a certain 
date and to show cause why the award passed against him should not stand 
filed and on his failing to appear on that date the award was ordered to 
be filed an application by that person to set aside the order passed ex parte 
falls under this Article This Article applies to applications for setting 
aside ex parte orders passed in proceedings other than suits — FUtntng 
Shaw S' Co V Mangalchattd AIR ig?4 Smd 56 75 Ind Cas 1035 

Where the plaintiff brings a *Mif to set aside an ex parte decree not 
merely on the ground that it was passed without service of summons but also 
on the ground that it was obtained by fraud Article 164 cannot apply 
(as it refers only to an appheattor ) , the suit falls under Article 93 — Molt 
Lalv Ilussick Chandra 26 Cal 326 at p 333 (footnote) 

663 'Defendant — In a probate application the mere ating of a 
person docs not make him a defendant Under section 83 of the Probate 
and Administration Act the cause must be contentious and the person 
ated must appear to oppose the grant of probate, before he becomes a 
defendant If such person does not appear and the probate is granted ex 
parte it cannot be said that an oidcru passed es' port; against a defeni 
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nnil this Article cinnot apply to an application by such person for revoca 
tionof the probate — Srtfoja v Ahltoy Charan 41 Cal 819 (823) 24 Ind 
Cas 27 

664 Ex parte decree — A pajment order made tx parte under sec 
150 of the Companies Act (1882) is not a decree and this Article does not 
apply to a» application for setting it aside — Ilindttsihan Bank Ltd v 
Mehraj Dui i Lah J87 (191) 55 Ind Cns 820 

There is no distinction between a case decided ex parte by reason of the 
non appearance of the defendant at the first hearing and a case decided 
ex parte by reason of the absence of the defendant at an adjourned hearing 
In both cases the defendant may apply to set aside the ex parte decree — 
Jontirdan v Pamdhone 23 Cal 738 T B (overruling SUal v Ileera 2i 
Cal 269) Mtoxappan V Balayan 31 Mad 505 {506) , v Sayajt 

20 Dom 3P0 

When on the day of hearing the defendant appears m person but only 
for tho purpose 0/ applying for adjournment and <be application is refused 
and a decree follows such decree is not an exparle decree because the defen 
dant cannot bo said not to have appeared— 5 oo«ifer/of v Goor Prasad 
23 Bom 414 (421) but if the defendant is absent anda pleader on his 
behalf applies for an adjournment an I the pleader has no other instructions 
but to get an adjournment and is unable to answer all matenal questions 
relating to the amt the defendant cannot be said to have put in appear 
ance and if the application is refused the decree which follows is an t% 
parti decree — Ibtd (at p 422) , Cooke v EftiiJaife Coal Co Ld 8 C W N 
621(624) Paiutahal V liameshar 8 All 140 Shankar v Radha ''O AH 
193 Ramanuja v Raitgaswamy 18 M L J 51 

665 Lim tatiaa — A decree was passed ex parte while the defendant 
was m jail Five years afterwards the defendant applied to set aside the 
decree It was hcl 1 that if t!w application was treated as one for setting 
asile an ex parte decree then it was barred by limitation but if it was 
treated as an application for review of judgment the Court should decide 
the question whether the applicant had shown sufficient cause for not 
applying earlier — Janht v Parmeswar 13 A L J 483 29 Ind Cas 975 

The mere fact that a party has not applied to set aside the ex parte 
decree withi i 30 days is no bar to his applying for review of judgment — 
Chokkaln gan v LaKshinanan 38 M L J 224 55 Ind Cas 444 Lala Chet 
Naratn v Ranipal 16 C W N 643* Contra ~—Deodip v Copal Stngh 
iP L J 547 Santi V Arjun 13 Ind Cas 318 Lai Dcvi v Atnar Nat! 
57 Ind Cas 15 (Lah) and Shacaksha v Hugh Hogarth laBom L R 8S6 
where it has been held that a party who has not applied to set aside the 
decree within 30 days cannot evade the law of limitation by calling 
his application an application for review of judgment 

If an application to set aside an ex parte decree uhich a\as made m 
time avas consigned to the record room that fact does not in any way 
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nccrssitatc a fresh application and a subsequent application must be 
considered jis mercl> in continuance of the suspended original application 
Consequent!) no question of limitation ansos — Datkalullah v r u’l Jl/nn/a, 
55 Ind Cas 8^4 826 (Lahore) 

The third column of Articles 164 and lOo should be compared wth that 
of Articles 163 and 163 In the case of a plaintifl or appellant seeking 
to set aside an ex parte decision limitation runs only from the dale of the 
order u hcrcas if a defendant or respondent seeks such relief, he can meases 
svherc he has not had due notice count limitation from the date of his 
kroxtedge of the order — D%sia Mat v hesar Snigh i Lah 363 (364) 58 
Ind Cas 739 

The >«ords ' where the summons uas notdul) served in the 3rd column 
seem to refer to the summons given for tlic first hearing of the suit, so 
where there has been due service of such summons the mere fact that the 
defendant lias not received notice of an adjourned hearing Hill not Cause 
limitation to run from the date on which tlie defendant becomes aware 
of the decree faa vug been passed— V elmar MalA, $7 Ind Cas ij 
(Lah). 5 u>7I/5ih;Av Tome yCInd Cas 14 A I K 1924 Lah 666 

In computing the period of limitation the limt taken m prosccutug 
on lofructions proceeding to a wrong Court can be deducted— Hastruififirt 
V Sonaulla, 15 C \V it 102 (106) 

The period of limitation prescribed by (lus Article cannot be extended 
bythe Court in theexcrciseofiUinhcrent powers undefscc 131 C P Codo 
^Ajodh)a ilahton v PAul Ketr, t Pat 277 A 1 It 1922 Pat 479 6j 
lad Cas 34 1 

Except in Sladras, the period presenbod by tins Article canot be exten 
dedunderscc 3 for sufhcieot cause , sec Note 41 under sec 5atp zj ante 
The time cannot be extended under sec 6 Sec 35 Mad C78 cited in 
Note OOi above 

‘ Duly served — A summons is said to liave been duly served withm 
the meaning of the 3rd column of tins Article, if it was served in such a 
manner that the defendant had knowledge of the suit or that the Court 
may presume that be had such LnowIed(,e (O V, r 19) even though it 
was not served in sufficient time to enaMc him to appear and answer on the 
day fixed Jn the summons — Kasarehand v Lalhamsi ii S L R 71, 4a 
Ind Cas 611 , Kasarehand y Lalhams%,6S L R 153 27 Ind Cas 331 
\\ here the plaintiff knew that the defendant did ant ordmml^ tc%v4i 
in his ancestral bouse, and yet insisted upon the service of summons at 
that place, Ae/d that the summons was not duly served~Aio»ud IValA v 
Joltndra Kath.i^CsX 394 (4O0) Where the plauitiil to^k out substituted 
service upon allegations which were false the notice could not be said 
to have been duly served — Ram Ktshen v Muta 69 Ind Cas 467 (Lah) 
Rut where substituted service has been lawfully made (e g where substi 
tuted service was directed by the Court after satisfying itself that the 
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dant was keeping out of the way to evaJe service) the summons is said 
to have been duly served, and time under this Article runs from the date 
of the decree, even though the summons docs not come to the knowledge 
of the defendant — DUtti Ham v Nawah, 26 P L It 704, AIR 1925 Lab 
639. 92 Ind Cas 272 

Where a summons was sent by registered post to the defendant, and 
he wired to the Court for an adjonroment which was refused, and an ex 
parte decree was passed, held that the summons had been duly served, and 
time ran from the date of the decree — Ghanskt Ham v Mtsrx Lai, 27 
Bom L R 69a, A I R 1925 Bom 4.44, 8g Ind Cas 223 

A summons is said to be duly served on a firm, if it is served on anyone 
of the partners of the firm . and time runs from the date of the decree — 
Adtveppa v Paragp. 26 Bom I, R 388. AIR 1924 Bom 3G6 

666 Knowledge of the d.cree.“This expression means a knowledge 
of the fact that a decree of the kind is in existence, but it docs not 
embrace a knowledge of the conUnls and general effect of the decree— 
Abdool Hoosem v EifMci'/i, 13 Bom L R ,^62 But the woids of the 
Article mean something more than a mere knowledge that a decree 
has been passed m some $mt in some Court against the applicant 
It means that the applicant must have knowledge not merely that a 
decree has been passed by some Court against him, but that a particular 
decree has been passed against him in a particular Court in favour 
of a particular person for a particular sum. It was not intended 
by the Legislature to lay down that the period under this Article 
would begin to run from the time the judgment debtor might have 
received some vague information that a decree had been passed agvnst 
hrni — Bapuraov Sadhu Bhtuba, 47 Horn 485 (^87), Bom L R 74,A 1 
R 1923 Bom igz , lifnnud Nath V JaUndea, Cai 394(403) Forther, 
It must appear that the petitioner himself had a knowledge of the decree 
m the suit. Where the petitioners brothers had knowledge of the er 
parte decree passed against the pehlioner, it cannot be reasonably inferred 
that the pcbtionef himself had a similar knowledge of it, particularly wrhen 
it is proved that be Jived away from Jus brothers who never communicated 
the fact of the decree to him — Kumui Nath v Johndra Nath, 38 Cal 
394 (403). *5 C W. N 399, 9 Ind Cas 189 

In an application under tJus Article the burden of proving want of 
knowledge of the decree till within 30 days before the application is on 
the applicant — Ptroj Shah v. Qartb Shah, 7 Lah 161, AIR 1926 Lah 
379. 95 Mai v Sham Lai, 146 P R 1918, 46 Ind 

Cas 777. 

667. ApplicaUon by legal representative of defendant :—U here 
adefendant against whom an eaparte decree has been passed dies an apph 
cation by his legal representative (whether he has been brought on the 
record or not) to have the decree set aside must be made within the time 



ART 165] 


THE DJDIAN LIUtTAtlOM ACT 


63t 

allow^ bj this Article Art 181 mil not apply The word defendant 
m this Article is wide enough to include the legal representative of the 
onginal defendant The period of limitation runs from the date of the 
decree as the summons was duly sersed on the original defendant The 
altematiNc date mentioned in the second part of column 3 (efr the date 
of knowledge of the decree) appUcs only where the summons was not duly 
sci^-ed on the original defendant — I enkalafuibief v Krtshttamurlki 38 
Mad 442 (443 444) 

[As stated before the period o! bmitatum under the Act of 1877 ran 
from the date of executing any process m enforcement of the judgment 
The ruUngs in //aiiwai I V SAanAar 31 Bom 303 Bhoobanessury v Judo 
hendra 9 Cal 869 Poorno v Proionno 2 C41I 123 SI ah Muhanniad v 
Hanmart 20 All 311 Sunraj v Aubtka 6 All 144 Har Prasad v Jafar 
Alt 7AU 34S J^aja&Afiv Upper India Paper Mtlh 15 O C 289 deaded 
with reference to the starhng point of limitation under the old Act are no 
longer of any importance ] 

165 — Under the Code o! Thirty The date of the dtsposses- 
Ci\U Procedure 1908 days sion 
by a person disposses 
sed of immoveable pro 
perty aud disputing 
the nght of the decree 
holder or purchaser at 
a sale m execution of a 
decree to be put*mto 
possession 

663 Thu Article contemplates the case of a person other than the 
judgment-diUor who applies to be restored to possession under O XXI 
r 100 of the C P Code Where therefore a judgment-debtor applies 
to be restored to possession of property seued by the decree holder in 
excess of what has been decreed the applicatmn falls under section 47 
of the Code and is governed by Art i8t of this Act — Abdtl Karim v 
JslamuMntssa 38 All 339(344) 14 A L J 401 BaAir BaJ V Ctrts 67 
Ind Cas 663 A I II 1923 Cal 287 KocAo/i BoAint v Koinbi Ahassan 
4sMad 753 (760) F D (overruling Ba/nnm^yyarv ArisAwaBass 2iMad 
494) Pasul V Amina 46 Bom 1031 (1036) 24 Bom L R 771 68 Ind 
Cas 349 Sharju v Mtr Khan i Lah L J 230 Maung Tha v Ma Pyu 
46Ind Cas 323 (Bur) Thecontrary viewistakcninHarUinv Lachman 
*5 All 343 and Rajaram v lira) Kunwar xy O C 94 24 Ind Cas 137 
where an application by a judgment debtor has been held to fall under l 
Article 

V 
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166 — Under the same Thirty The date of the sale. 

Code to set aside a sale days 
in execution of a decree • 

Tlus Article corresponds to Arts 166 ami oi Act XV ol 1877 
669 Scope —The scope of this Arhcle is something wider than that 
ot Arts i66 and 172 of the Act of 1877 taken together , it applies to all 
applications under the C P Code for setting aside an execution sale 

Art 166 of the old Limitation Act applied only when the application 
was made on the ground of irregularity m pubhshing or conducting tie 
sale (O 21 r 90) or on the ground that the decree holder purchased 
without the permission of tlie Court (O 21 r 72) and Art 172 applcd 
only where the ground of setting aside the sale was that the judgment 
debtor had no saleable interest in the property 

But if the sale was sought to be set aside on any other ground the 
application fell under Art 178(1 e 181 of this Act) Thus if the sale was 
sought to be set aside on the ground that it wns brought about by fraud 
Art 178 and not Art 1G6 applied— Ncwai v Dtno 2 C W N 
SaAAaraiii v Damodhar 9 Com 468 Saral v Nmia* 5 C W N '’63 
Cftiiban A/ohu» v A/i<«<fa Lai 26 CM 324 Purnct Chandra v /tiiuAtif 
3G Cal 654 {6j6) $0 was the case if the sale was sought to be cancelled 
on tho ground that notice was not served on the judgment-del tor as 
required by section 248 C P Code (O 21 r 22)— £.»v»n*a/fjA/ou v Madhab- 
mont 14 C W N jOe Lokihni v 5 rtiA 13 C L J 162 or on the 
ground that the judgment debtor had purchased the property m contra 
vcntion of the provision of law— CAand AfORM V SaifaA/o«fe 24 Cal 707 

(710) 

But noiv the present Article is quite general in its terms and is uot 
restneted to applications under O 21 rules 72 and 89 to 91 it is compre 
hcnsivc enough to cover all appbcations under the C P Code for setting 
aside execution sales on any ground whatsoever An application under 
the C P Code to set aside a sale in execution of a decree falls under this 
Article even tliough tho application falls under sec 47 C P Code and not 
under O 21 rule 90 — /tamdAori v Deonandan z Pat 65 3 P L T 501 
AIR 1922 Pat 507 Ganapath* v AriJAwamBcAariar, 43 M L J 184 
Afa Ptoa V AW Tambf i Rang 533 AIR 1924 Rang 124 Hartpada 
V DaradaProsad 51 Cal 10x4 AIR 1924 Col 351 This Article applies 
to an application to set aside a sale on the ground that the personal property 
of the applicant was sold in execution of a decree against the applicant s 
father — Satts Chandra v Ntsh* Chandra 46 Cal 975 (977 978) 54 Ind 
Cas 43 1 it applies to an application to set aside a sale on the ground that 
tho sale took place contrary to the directions given in the decree — A/ miA«4 
Chettiar v Dava Saheb 37 M L J 605 it appUes where the execution 
sale IS sought to be set aside on the ground ot fraud— ^rjuu v Cunendra 
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iSCW S 1266 2* Ind Cis 204 Rat AiiJkof* v MuiunJa 15 C W N 
Q&5 GanapalJii v Ar<i%njnici<A(irt 43 M L J j 8| AIR 1922 Mad 
4*7 RamJSdrt \ Deonattdati 2 Pa* fs 3 1 ’ L T 501 it applies to an 
application to set aside a salt on the groun 1 of irrcgulanty m the service 
of notice under O 21 rule 2 — Das \ ira\ 1 1 v tfir Ma/ieimmaJ G P L J 
319 (32G) or on the ^roun I that there s\-is no attachment prior to the 
sale or that there had been a dclcctisx attachincnt — ^faPtvav Mii Tambt, 
1 Rang 533 

An application made after tl t prc'^cnt \ct of 1908 came into operation 
to set aside a sale 1 eld I nor to that Act on llic groim i of fraud is governed 
l)> Art lOC of the present Vet and not by Vrt 178 of tic Act of 1877 
Section 0 of the General Clauses Vet docs not preserve tl o nght of the 
applicant to apply within three years of the date of sale which he had 
under Vrt 278 of the old Vet — Jiat AssAari v ^fi/kunJa rf C VV N 965 
(971} Caitapaifii V liruhiiainaehan 43 M L j 18} 70 Ind Cas 743 

Under the C P Code 1882 if the auction purchaser failed to obtain 
possession of the projicrty purchased owing to the judgment-debtor having 
DO saleable intea’st m the property the purchaser was entitled under 
section 313 of that Code to receive back the purchase money and an 
application for tie refund of the money wis governed by Article 178 of 
ttie lamitalion Act of 1877 the purchaser was sot required to make any 
application for setting aside the sale as contemplated by Article 172 of 
Uie Act of 1877 Dot the law lias undergone a change after the passing 
of the C P Code of 1908 Under this Code a purchaser who fails to 
obtain possession of the property purcfiascd on account of the judgment 
debtor having no saleable interest in tl e properly is required to make 
an application under O 21 rule 91 to set aside the sale and then when 
the sale is set aside to mal c another application for refund of the purchase 
money under O 21 rule 93 The frst application is governed by Article 
jOG of tlic present Limitation Act, and the second ajiplication by Arbcls 
181 — Makar Ah\ Sarfuddtn joCal ii5(atpp 120 122) 27 C W N 183 
Under O 21 rule 8g of the C P Code the judgment-debtor may obtain 
reversal of the sale by deposit of money in Court such deposit must be 
made within thirty days from the dale of sale as provided by this Article 
— Chaudhtiry liameshwar v CAo«<ffcM»y SuwAwar 2 P L J 164 (165) 
Uut it should be remembered at the same tune that the viere deposit of 
money required by O 21 r 89 of the C P Code cannot by itself be treated 
as an apphcation to set aside tbo sale Tliere must be a separate appU 
cation along with the dejxxsit If the deposit is made within 30 daj-s 
but the application is made beyond the penod it is barred — Ram Aittar 
V Shco Peary 12 O L J 137 AIR igiyOudlMir Mathura v Itam 
Lai 9 fnd Cas 33 (All) Si.e also ParafA Vetid v Ambulath Veetil 32 
ind Cas 45 (Mad ) axiA Sarooi Begam y Hatder Shah 9A L J 12 13 
Ind Cas 404 
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This Article refers to applications under the C P Code An applicabon 
to set aside a sale conducted by the Insolvency Court in realising assets of 
the insolvent under sections ao and 43 ot the Provincial Insolvency Act 
(III of 1907) IS governed hy Article i8i and not by this Article — Jl/ir 
Afzal Ah V Wifj4)aa«^/i 107 P L R 1914 23 Ind Cas 397 (But 
Article i8t cannot apply since that Article is also restricted to apphea 
tions under the C P Code) So also ati application to set aside a sale 
under sec 47 of the Chota Nagpur Tenancy Act is not governed hy this 
Article but by the speaal provision of see 231 of that Act — NUmoney v 
lioban Ma)ht I P L J 483 (484) 20 C W N 1243 But an application 
under sec 173 Bengal Tenancy Act to set aside a sale in execution of a 
rent decree is cognirable under sec 47 C P Code and attracts the operation 
of Article 166 of the Limitation Act — ffatipada v Baraia Prasad 51 Cal 
1014 AIR 1935 Cal 351 82 Ind Cas 322 But see Cftfl«<fnii>n?« v 
Sanlomonee 24 Cal 707 where Article i8t was applied 

670 Va d sales — If theexecution-saieisnot bindingon the udgment 
debtor or is made without junsdiction or is an absolute nullity this Article 
does not apply— Puyttfunna v Lakshminarasamma 38 Mad 1076 

V y<j« 43 Bom 235 S<JAa/»r»v Srintixua 43 Mad 313(315) Joggtswar 

V Jhttpal Sanlal Cal 224 (229) Samandam v Mahkandi 26 M L ] 
267 23 Ind Cas 231 

Thus if the judgment-debtor was not a party to the smt and was not 
sufficiently represented hy any one in the suit the sale is not binding 
on him and docs not require to be set aside either by a smt under Article 
12 or by an application under Article 166 — Payiianna v Lahshmt 
narasamma 38 Mad 1076 (io8i) If the property of the defendant is 
exonerated by the decree from habihty a sale of his property held in 
execution of the decree is void and an application by the defendant to 
set aside the sale would be governed by Article i8j not by this Article— 
SsshagiM V Snmvosu 43 Mad 313 (315) 

The plamtifl obtained an ex parte decree for Rs 86 against the defendant 
in 1906 and m execution thereof the defendant s house was sold and pur 
chased by the plaintiff in igio Subsequently the delendant succeeded in 
getting the e* part# decree set aside and in having the case retned but the 
result was a decree passed in 1914 in pl-anhff. s favour foe Bs 87 The 
defendant paid up the amount of the second decree and applied to have 
the previous sale set aside It was held that the previous sale held 
under the previous decree which was set aside should be treated as a 
nullity as having been no longer based on any sohd foundation and 
that the application was governed hy Article i8i not by this Article 
and was quite in tune — Shtvba* v VeSH 43 Bom 235 (239) 48 Ind 
Cas 130 

But a sale held without notice of sale proclamation being given to 
the )udgment-debtor is not annlhty and an apphcation to set it aside is 
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goi-cnied this STtjclc — \«J4 t Swbn*wa*ii/> Ji t- 50 19^9 M 
\\ S Sg-* 53 ln<i Cas **o9 

^ al«o wl cfc U e proclamiti n of «aK wts ni>t pwW's' ^ tn the village 
sn which the property w'ls situate thi omisMon *\is tti iSiegahty hut 
such Jllvgtht> did not maVettestK a and an appUc\tK>n by a 

judgment -debtor to set aside tl e sale ts (, verned by \fticlt tGG and not by 
Article iSl — P^ratnasnJ v Puliikarnl>pa -47 Mail 5^5 45 M L J 829 
The mere fact that f I ere w as an iltcg-Ufty to the procedure does not make 
tlic eal null and mid \rucle it>« applies lo evert application to set 
aside a sale whether the ground for seeking to set aside the sale is the 
cotrxmission of an mrguijrtty of an tllegatiy—Ibtd (at p 5-9) fo this 
ease Spencer j warned against the common practice of stJgmabsiag any 
and every illegal or irregular sale as a null ty and remarked (at p 530) 

It is not nneommon tolicar asalc described as anulhtj if there ts an illegal 
ity aSftcting the junsdictioa ot the executing Court and illegalities are 
commoelj supposed to take applications to have sales set asuie out of the 
scope of Q XXl rule 9a Ever smee tt e Privy Council in ^ialkar^un v 
Sarkan (jj Bom 337) distuigmshed Iwlvvecn a total absence 0/ jumdiction 
and aa erroneous working out of a vabd decree aga nst an estate after tu 
owner s Lability u established there should be no room for mtsconcep 
tioa But untartunately it is not uBConmpn to hear the expression 
nullity lodiscnounatcly applied to sales by court as 1! by that magic 
word the statute o( Lmutatioas was abolished 

\Yltere the sobco under O XXI rule a* has not been issued to the 
Jsdgfamt-debtor m respect of an execution application filed more than 
a kcac after the decree a sale held in execution vs pot merely voidable 
but void as against the person to nhon notice should have beoo but was 
not issued such a sale does not require to be set aside but it a party 
files an appbeatjofl to set aside the sate cither under sec 47 C P Code or 
otherwise the appLcation is governed by Article 181 not by Article 166 
The party may also file a suit to recover the property ivithin la years (Art 
J4^)^Rajagopala \ Roinanufachartar 47 JUad a83 304 (P B) 46 M 
I. } 104 Ain 1924 Mad 431 disapprovieg VisuKina Anx V Somasun 
dsrowi 45 Mad 875 where such otnissioA was held to be oaly a raatenal 
urregulanty not in validating the sale 

A sale, held in contraveation of the terms of O 34 rule 14 is jjot potd 
but voidable and aa application to set aside the sale must be made undcT 
this Article within thirtydajs from the date of the sale J-venif the property 
IS purchased by a third party and not by tlw mortgagee hjcnseU, the 
purchaser ciumot bnog a xuif to set aside the sate but can only make an 
applaalion [sec 47 C P Code) to set aside the sale and the appbcatio 
will fall under Articte 1C6 — Bkaitkiind v Kanchhoddas 45 
174 <186) 
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671 l.imtUtton — Under the plain language of tlus Article thepenod 
of limitation runs from the date of sale, and not from the date of cofifirma 
hoH of the sale — St/aram v Asanm igN L R 162, Vanav Rattlal 28 
Bom L R 510 , Wasudeo v //tra/oJ 8 N L R 177 17 Ind Cas 8S4 
The remark made by Oldfield J tnTmimalaiSamiv Siibramanian ^oMad 
1009 (at p 1015) that the period of limitation under Article 1661s thirt> dajs 
from the date of cow/fiiiof»o» of the Sale is not correct It is a mere obiter 
not necessary for the decision of the case 

If a sa'e took place on a certain date but the sail, ofliccr did not make 
a declaration on that date as to who was the purcliaser bu+ gave the infqr 
mation on a subsequent date it is the latter date wluch must be taken 
as the date of sale The mere making of a bid docs not conclude the sale 
For the conclusion of a sale it is necessary for the sale officer to accept tl c 
final bid and to make a declaration as to who is the purchaser and to order 
him to pay over 15 per cent of the purchase money — Muitsht Lai v Ram 
Naram 35 All 63 17 Ind Cas 783 

In computing the period of limitation the time during which the 
applicant had been prosecuting a suit m good faith will be deducted 
under b*c 14 — GanapalU v hrtshnamachan 43 M L J 184 A I R 
X922 Mad 417 

67a Fraud —If fraud is proved the applicant is entitled to the 
benefitofsec 18 that is the penod of limitation runs from the date when 
the fraud first became known to the applicant — Ayjtat v Gunendra 18 
C W N I’fiG (1271) Rumdftari v Deonandan 3 P L T 301 3 Pat 65 
Butin order to entitle the applicant to get the benefit of section tS ho mist 
show not only that there was fraud, but that he was bj reason of the fraud 
kept front the know edge of hts right to make the application Sec the cases 
cited under sec i8 at page 135 ante Limitation runs from the date when 
the fraud first becomes known anti it is immaterial that the salt has been 
confirmed before that date in ignorance of the fraud — ATohendra v Copal 
17 Cal 7O9 (dissenting from Gobimf V Untacharan 14 Cal C79) Cdamv 
Judhisthtr 30 Cal 14'’ (>53) Skeo Ram v /ftromioiHissa 43 All 31G 
AIR 1923 All aS3 See Note 172 under see 18 

673 Application by mmor — Under the present Limitation Act aminor 
entitled to make an application for setting aside a sale is not given tl c 
privilege of sec G (which novr applies only to an application for execution 
of a decree) but under the old Lamitation Act he was entitled to such pnvi 
lege And a right which accrued to a minor judgment-debtor under tic 
Act of 1877 to apply after atiainingmajonty to set aside a sale which took 
place before tile Act ol igoScatne into force isiiot tal en awaj bj the coming 
into operation ol the latter Act that being a pnvilegc which has been 
preserved by sec b (c) of the General Clauses Act — Fast hartm v Atinada 
15 C W N 845 (847) 
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1G7 — Complumnp of rc Thirty Tlic elite of the rcsistince 
sislnncc or obstruction days or obstruction 

to dch\cr\ of poevs 
*■100 of immovable 
propcrtj decreed or 
•^Id in execution of a 
decree 

674 Scope » — The ^pphcitioncontcmpiifc*! in this Article is an nppli 

cation on ler O at r 1)7 ol the C P C«de 

\ minor applicant w -w cniiticO on ter flic Act of 1677 to miVe an appli 
cation wnJer this Article within one month of his attaining majonty — 
I inti}(tirttn \ Dfvrao It Bom 47} (474) But the present Act gives no 
such pi\nlege to a minor as section f is rcstnctecl to applications for 
execution of decrees and does not like the corresponding section of the 
old ^ct appl> tort/l applications 

If an application made bc>ond the thirty days prescribed by this 
Article IS admitted no appeal lies against the order of admission but 
in an appeal against the final order passed under sec 521 C P Code 1682 
(now O 31 rule 99) the order of erroneous admission of (he time barred 
application can be objected to and the Appellate Court is bound to 
entertain the objection and to dismiss tlie appheabon if it is found to have 
bcenwrongb admitted bythc Lower Court — Lo/o v AfitrayiiM 21 Bom 
39 * ( 393 ^ 

It IS not obligatory upon the purchaser or the decree holder (0 proceed 
tomake an oppl cation complaining of resistance The option rests'uith 
him to pursue has remedy either summarily by an application under section 
jrS C r Code 1882 (now O X*CI f 97) or by a regular SMtt complaining 
of the obstruction an 1 seeking possession The two reme lies are con 
current and the fact that he has not made on application within 30 days 
under Article 167 IS not a bar to his fibngarcgulir suit— Bofiianf v Dabajt 
6 Bom do’ (OoS) If the purchaser omits to tnake'an application within 
thirty days as presenbol by this Article he con bring a suit for possession 
provided it is bought within twelve years from the date of hjs purchase 
— Sholeenalh v ObhTY 5 Cal 331 (333) 

If thcdecrccholdcr purcluscr makes an application within 30 days after 
the resistance the application may be registered as a regular suit under 
sec 331 C I’ Code and the rights of the parties will be determined as if 
an ordinary suit for possession has been instituted by the decree holder 
against the defendant (under Article 138 or 144)— ATamifw v Ramchandra 
18 Bom 37 (40) But if the dcereehokicr makes the application more than 
JO days after the date of resistance the application cannot be registered 
as a suit but the decrccholder may file a regular suit — Valliamm it \ S/ian 
fittijani 7 M L T 223 6 Ind Cas 383 
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In Madras, it has been laid down that even though the decreeholder or 
purchaser makes no application under Article 167 (complaining of res stance) 
within 30 days from the date of resistance, he is entitled to make an apph* 
cation for dehvery of possession, the bmitation period of which is three years 
(Art 180 ) — Muiita v Appasami, 13 Mad. 504 {507), followed in Abdul 
Kanm v Tiwmaraya *4 Ind Cas 51s (Mad ) But the Allahabad and 
Bombay High Courts are of opinion that the failure to apply ivithin 3oda>8 
of the date of resistance is a bar to an application for delivery of possession, 
because such application is virtually an attempt to renew the old procce- 
dings which were allowed to fall through, and that the only remedy of the 
decreeholder is a regular suit for possession — Kesn Naratn v Atul Hasan, 
26 All 365 (367) j ViHoyakrov v Dnrao. ii Bom 473 (474) 

Fresh resistance — ^Whcrc at first there was an obstruction, but no 
application was made by the decreeholder within 30 days from the date 
of the obstruction, and then the decreeholder applied for and obtained 
a fresh warrant for possession, but was again resisted, Held that the decree* 
holder was entitled to make an application under Article 167 within one 
month from the date of the second resistance, though more than one month 
after the first resistance The fact that no application was made within 
30 days of the first resistance did not bar the present application— /?oma 
sekharav BAarmorayo, 5 Mad 113(114) Where the decreeholder applied 
for possession of 19 shops decreed to him but being resisted made an appli- 
cation complaining of the resistance, and the Court ordered that the decree- 
holder be pu* in possession cf 15 out of 19 shop®, and then the decree- 
holder having applied for possession of the remaining 4 shops, hewasagnm 
resisted, and again made an application complaining of the resistance 
within 30 days from the date of the second resistance, AeJdthat the apph* 
cation was not barred — Naratn Das v Hasan Lai, 18 All 233 ( 237 )' 
following 5 Mad 113 

Where the original resistance was by a third person, and no application 
was made by the purchaser under Article 167 within 30 dal’s of the resis 
tance, and then the present obstruction is made by the judgment-debtor 
himself (who docs not claim in any way through the third party who was 
the onginal obstructor) the purchaser may make an application for delivery 
of possession within 3 years of the second resistance — Vtnayahrav v. Deorao, 
Ji Bam 473 (475). 

i68 — For the readmission Thirty The date of the dismissal, 

of an appeal dismissed days 
for want of prosecu- 
tion. 

675 Scope’ — ^This Article applies where the appeal is dismissed under 
the C P, Code, and not where it is dismissed under a Buie of Court Thus, 
where an appeal is dismissed under Role 17 of the Rules of the JiighCourt, 



Art. ] me imjian LiurrA^iav act f>30 

Part II, Ch \ III f '* f\Jla*y to I ntj'Oatr'l moHOt of or>«M (or 
tie j^paraijoT of thi* look -tn o~^’irtti o fit rr olnl^iof^ of fix' 

»p7'>“al f’lv's not fa'l oi 'rf (* j« \rtirl'' — t'AfXmi \ Ma’an IfrJt" JtCal 

331 [34-) 

TK? Arfjcl" I a* no Applir*!'''*' tl'e onl»f of ifunf'^il l« u'lri ritet 

— 4(3 3/(jtr»xri » <x>Inl C\* 

TVit AtIkIo refers *0 an a] pi ration an Irr O 4 1 riiV in of tlx* C P 
C«>!e mi3rr wMrh if rau*** i< at r wn (or frfaiitf ih** Court ii 

Iviun 1 to iralmit the appeal — ^ «y* tf a ^Aira 44 IVifn f (^»5l) 
23 IV>n I n 110 Hat an appliration for the rr vltnia'lin n( an appeal 
difni'val for failure to n'T aecarltj for rmH nn fer O 41 rule 10 of th" 
C P Code does not fall under this Arliete— ffOf;an Htht v tfafar Ali sR 
C L J 163 40 Ind Cm ijj 

Time runs under this Artietr from the date of dismissal of the appeal, 
and not when the api^Uant has knowlc'lfce that 11s appeal has liern 
dismissed — Blisa 3/dJ v Kfsar Stngk i Lah 363 {364) A eompanson 
between Arts 163 and l63 on the one hand and Arts 164 an 1 169 on the 
other arill show (hat while for a plalntifT or appe’hnt aeeVinc to set aside 
an ex farte decree or order limitation runs only from the date of the decree 
or order, the starting point o* limitation In case of a defendant or res 
pondent seeldnf such relief where he has not had due notice is (he dale 0/ 
All hniioUiie of the decree or order— fAid 

The provisions of section 6 do not apply to an application under this 
Article— Smu&al V Sktuxjirao 45 pom 648 ('53) 

The period of limitation prcscnbrd by this Article cannot bo extended 
tinder sec 5 on anj ground svhalsocver— »JfffjA*iai«mi v CAengn/rova 
47 Mad 171 76 Itid Cas 8R6 A I U m4 Mad 114 AfaSf v Jltoan 
141 V R 1879 And so after the expiry of 30 days from the date of the 
dismissal theorderof dismissalbecomcsfinal Ifaftertheexpiryofsodays 
the appellant applies for re admission of ♦he appeal and the appeal is 
readmitted and heard all the proceedings suteequent to such application 
jncloding the re admission of the appeal must he set aside as invalid— 
Kabte V Khwaja Md Khan 44 P R i83a 

But though an application for readmission of the appenl 13 time barred 
under this Article it is open to the Court in a proper case to deal with the 
application under sec 151 of the C P Code in the exercise of the inherent 
powers of the Court and the period of limitation will have no application 
to the exercise of such powers— 5<imi64« V 5Aivq;trne 45 Bom 6(8(653) 
But the Madras Iljgh Court dissents from this view in Krishnaswatni v 
Chengalroya 47 Mad lyr 45 M L J 813 AIR 1924 Mad 114 

Default cf proseaution — lion the day fixed for the bearing of the appeal 
a pleader appears for the appellant but he cannot argue the case and app’ies 
for an adjournment on the ground that the main pleader engaged by th 
appellant has gone elsewhere Md that the appearance of a pleader w 
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instructed only to apply for an ad]Oiimmcntis no appearance con'equcntly 
if the application for adjournment ts not granted and the appeal is dismissed 
such a dismissal amounts to dismissal lor want of prosecution (and not 
a dismissal on the ments) — SattsA Chandra v Ahara Prasad 34 Cal 403 


(417) F B C/ Lalla Prasad v Nanda Kiskore 20 All 66 and other 
cases ated in Note 659 under Article 163 Contra — Pattnharc v Vellur 
Anshna 26 Jfad 267 

169 — For the reheanng 
of an appeal heard ex 
parte 

Thirty 

days 

The date of the decree in 
appeal, or, where notice 
of the appeal was not 
duly served, %vhen the 
applicant has know 
ledge of the decree 


676 Change —-The words or where notice decree have been 
added in 190^ In view of this change the ease of Venbobaehaf v liaga 
vtndraehar ifi M L J 9O which decided that this Article had no applica 
tion where the respondent had no notice of the apr>ca] is no longer good 
law 

677 Scope —This Article applies only to an appbcation for the 
reheanng of an apftal heard ck parte An Application to set aside an 
original decree winch was passed cx parte falls under Article i6j and not 
under Article 1O9 even though the application is mode to the appellate 
Court— 5a«Aara v Subraya 30 Mad 535 (536} 

This Article does not apply where the appeal was heard cx parte by 
reason of the nonappcarancc of the respondent owing to hjs death So 
if white the appeal was being heard the respondent died and an ex parte 
decree was passed in favour of the appellant the legal representative of the 
respondent woul 1 get the uSual penod of six (now three] months (Art 177) 
for applying to be brought on the record and Article 169 would not bar 
such application — Datilal Roi v Jagat R«»« 96 P H 1918 47 Ind 
Cas 9G2 

678 Starting point of limitation — ^Wherc notice has not been duly 
served the period of limitation runs from tho time when the. applicant 
has knowledge ot the decree m appeal —Daulal Hat v Jagat Pam 96 P R 
1918 47 Ind Cas 962 

The Court has no power to extend the lime presenbed by this Article 
— Sher V MoAum Sttigh 66 P R 1883 

An application for rehearing of an appeal presented originally within 
the penod of limitation but returned for amendment and again presented 
after amendment after tho penod of limitation cannot be rejected as out 
of time The amendment relates back to the onginal presentation — 
Shama Prasad V Tahi Afiillih 5C W N 816(317) 
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the apphcatjon for reheanoR of an appeal has been presented 
after 3oda>-s the applicant cannot c\ade Article lOo h> calling his appn 
cation an application for review of judgment Such a practice would make 
this Article a dead letter— S om/mv fJflj 131 P \\ It igi2 13 Ind 

Cas 318 Cf Lai Dnx v Amar Nath 57 InJ Ca’ 15 (Lah) 

170 — ^Tor leave to appeal 'nurty The date of the decree 
as a pauper days appealed from 

679 An application for leave to appeal as a pauper must be presen 
ted within 30 da}*s as prescribed t>y this Article Even if an appeal is at 
first presented within time on an insufficient Court fee and then on demand 
by the Appellate Court to pay full Court fee the appellant applies for 
leaw to appeal as a pauper alter the period of limitation prescribed 
by this Article the application wiH be barred — MflAadep v Lakshman 
19 Bom 48(30) So also where a memorandum 0/ appeal was presented 
to the High Court within 90 days but Bejond thirty days on an insuffiaent 
Court fee and upon demand made b> the Court to pay the deficiency 
the appellant stated that he was unable to pay it and prayed that the memo 
random of appeal should be treated as an application for leave to appeal 
as a pauper it was held that the memo of appeal not having been 
presented within 30 days os required by this Article could not be treated 
as an application for leave to appeal as a pauper— Cell v Raehla Kuttwar 
13 A L J 633 29 Ind Cas 1003 

Section 3 of the Act of 1877 was not applicable to an apphethon 
(or leave to appeal as a pauper so that the Court could not grant time 
on any suSlcient cause — Parbal* v Bhoia 12 All 79 But under the 
present Act that section has been extended to an application for leave 
to appeal 

kVhere an application for leave to appeal as a pauper is refused the 
Court should grant a reasonable time to the appellant for paying the stamp 
duty on the memorandum of appeal and if he pays the Court fee within 
the time allowed the appeal must be deemed to have been filed as on the 
original date of presentation of the appl cation for leave to appeal as a 
pauper — NaUavadna v Suhramatno 40 Mad 687 (697) The Limitation 
Act prescribes the same period of I nutation by Arts 152 and 170 respec 
lively for the fling of an appeal itself and for the filing of an application 
for leave to appeal as a pauper so that the result would often be that 
in every c-isc where the pauper app' cation happens to be refused there 
would be no time to f Ic a regularly stamped appeal within the penod of 
1 mitafion Therefore the Court while dism ss ng an application for leave 
to appeal \n Jorma pa ipms should grant time to the appellant withm 
wl ich to f Ic his appeal an 1 if lie files his appeal withm that peno 1 the 
appeal IS in time — Bat Ft I v Dessat 2Z Bom 849 (836) see also C 
V Laksh ni a6 All 329 
L 41 
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171, — Under the Code of Si'cty The date of the abatement 
Civil Procedure, 1908, days 
for an order to set aside 
an abatement. 

Articles 171 and 17a of the present Act together correspond to Art 
171 of Act XV ol 1877 

680 This Article did not onginally occur in the Act of 1877 but 
was added by the Amendment Act XII of 1879 Pnor to the introduction 
of this Article it was held that an Application to set aside an order of 
abatement was gfiverned by tho three years' rule under Article 178 (now 
Article i8i)--BfcoyrMb v Dowew. 5 Cal 139 This decision must be 
deemed as overruled by this Article 

An application to set aside an order of abatement must be made witbm 
sixty days under thfs Article . otherwise it will be barred — Ciand 
V IfoefiubAoi 35 Bom 393 (395) . Dkant Ratn v Naram. 1916 p W R 
la , but the period of limitation under this Article may be extended 
if the applicant can show sufficient cause for the delay under sec 5 See 
C P Code *0 aa rule 9 {3) See also fiA0»i Ram v (1916) P W R 

i«, 31 Ind Cas O97, and Kattdasamt v Atmugappa, 16 M I T 5t7 t® 
Ind Cas 47a InssBom 393 (395) the application of the son of the deceased 
plaintifi. who died after the decree for partition was passed but before 
the partition was earned out In accordance with the decree, to set aside 
the order of abatement was dismissed as it was presented beyond the penod 
but the Court exercising its inherent powers to make such orders as may 
be necessary m the ends of justice, directed that he should bemade adefeib 
dant, as it w'ls a partition suit m which all parties should be before the Court 
and the presence of the deceased plamtifi a son was necessary m order fo 
enable the Court to efiectlvely conduct the partition proceedings 

If no application for substitution is made within the penod of six months 
(now tVree months) presenbed by Article 176 or 177, the suit will abate 
(vide O 22, r 4, C P Code) , but »t wiH bo open to him to make an apph 
cation under o 22 r 9 (2) to set aside th^ order of abatement fwitlim J 
months from the date of abatement)— taeAmi rZarotu v Afd yu<uj 43 AH 
54 ® (541). Seerttary of State V Jamahtr, 36 All 235 (237) Where sn 
-ipphcation to set aside the order of abatement and to revive the suit 
made by the legal representatives of the plaintiff more than six montW 
(but within right months) alter the plaintiff s death, the proper procrdoi* 
for the Court would be first to declare the suit to have abated, a"® 
then at once to pass an order setting ^ide the abatement and revivu'E 
the suit, if sufficient cause was shown for setting aside the order d 
abatement—Ram pratap v Z,alCA«fid.9 C. W N 3C9 {370) , TuIbalK 
V. Gotuldas. 9 Bom 275 (273) ; taehw fforAin v Md Yusuf, 42 Ml 
5 to ( 540 ' 
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63 l. Application bj reTersioner •— The nearest reversioner to the 
estate of a deceased Hindu instituted a suit (o declare certain alienations 
made by the widow as void bejond her lifetime, and died pending the 
heanng Within six months of his death and without hearing any others 
among the sumnng body of reversioners, the lower Court passed an order 
declanng that the suit had abated Nearly twro years after, the next 
reversioner applied to set aside the abatement, to be brought on the record 
as the legal representative of the deceased, and to be allowed to continue 
the suit. Held that a suit brought by a reversioner is one really brought 
on behalf of the entire body of reversioners; if the reversioner dies, the 
next rev ersioner can continue it ; the suit does not abate because the next 
reversioner must be deemed to have been already a party tliereto ; the 
present application to continue the suit is not an application to set aside 
the abatement (because the order of abatement is invalid and need not be 
set aside) but an application under O i, rules t and 8 {2), and is governed 
not by this Article but by Article xii—^Kiithnattoixmy v. Seelalahshmf, 
igi8 M \V. N. 888 

172. — Under the same 
Code by the assignee 
or the receiver of an 
insolvent plaintiH or 
appellant for an order 
to set aside the dis* 
missal of a suit or an 
appeat 

, This was Article 171 of the Act of 1877. 

^173 — For a rcWcw of Ninety The date of the decree. 

, judgment except in the days. 

’ » cases provided for by 
, Article 161 and Article 
‘ I 162. 

j 682. Before the enactment of Article 161, an application for review 
a judgment of a Small Cause Court was governed by this Article ; see 
odanv Purua, 10 Cal 297(298). Now It falls under Article 161. 

. ‘.1 This Article applies where a review and not a new tnal, is the proper 
t nedy— /6id. 

An application for a review of the High Court's decree (appellate) 
f ‘ st be presented witlnn^OO days of the decree, and every day's delay 
* r that period must be duly accounted for— •Pamasa'amI v. V 
' rsimAa, 3 L 32 Ind. Cas 1000. 


Sixty The date of the order of 
days. dismissal. 
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174 — ^For the issue of a Ninety When the payment or ad- 

notice under the same days justment is made. 

Code, to show cause 
wliy any pa5rment 
made out of Court of 
any money payable 
under a decree or any 
adjustment of the 
decree should not be 
recorded as certified. 

This Article corresponds to Art 173A of Act XV of 1877 
683 The application referred to in this Article is an application under 
O XXI. rule 3 of the C P Code, made by the judgment debtor This 
Attiele has no application where the decree holder tabes steps to report 
satisfaction stw tnolu — Gopai Dai v Cangaram, 1888 AWN 115 The 
decree holder may apply at any Ume for having the payment or adjustment 
certified to the Court— TnAarem v Baba)* ii Bom i?2 (124) A jndg* 
menMebtor who pleads payment or adjustment must issue notice upon 
the decree holder within 90 days of the payment or adjustment, before 
he can certify payment But there is no corresponding obligation imposed 
upon the decree holder He may certify payment at any time before 
execution or he may do so in his application for execution— £i<st</rsman 
V SdRCfiia, 43 Cal coy (aio) : Sheikh Etah* v ffarvab Lai, 4 P L 
J. 159 > Jahndra v Gagan Chandra. 46 Cal aa (24J ; Balay Md v. 

A*]anmal, a6 C W N 529 . Bahuballabh Jogesh, 23 C W. N 320, 50 
Isd Cas 34a BhajanLalv ChedaDal.izA I. J 823 

This Article apphes to an appUcation made by the representative of the 
judgment debtor He is bound to apply within the penod presenbej by 
this Article— PuMdiirawga v VythiUnga 30 Mad 537 (540) 

If the judgment-dehtor mahes any payment or adjustment towards the 
decree, but no application is made to get it certified within the penod 
presenbed by this Article, the judgment debtor will not be entitled to ob- 
tain credit for those payments or to set up the payment or adjustment as 
a bar to the execution of the decree He cannot evade the provisions of 
this Article by securing mvcstigatioii of the same matter under section 
47, C P Code during the execution proceedings — Pa»irfnra«gv VaithxUnga 
30 Mad 537 {540) , Gdam htueaffar v Golohe ChuTan, 25 Ind Cas 8S4 
(Cal) , KnlwbHffa v JDurga Charati, i6 C W, N 396 (397) , Mukutida / ti 

V Banstd^ar. 50 Cal 468 (473) Nisfarint v A’aiitn Alt 12 C L J 65 
7 Ind Cas 258 , MaroU v NaroyaM AIR 1925 Nag. 374 ; Jogetidta 
v.Probhal, igC W N 650 19C 1 . J 126 2i Ind Cas 926, Montnohan 

V Owarafia NafA, T2 C. L J 312 , A'antim pRit v Aghore Nath, i^C W N 
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357. II C. L J 91 , Mulehattd v Champa 26 P L R 350, 87 Ind Cas 
635. II he were allowed to do so, the provisions of Article 174 would be 
rendered nngatorj — A'dmini Dnt \ Aghore Kumar, (supra) : A/MA«wda 
% Bansidkar, (supra) But the Bombay Bigh Court takes a contrary 
view Thus in Trimbat V Hart Laxman, 34 Bom 375 (580) Heaton J 
observes that the special procedure provided by sec 258 C P Code is not 
the only way in which the judgment debtor informs the Court of a payment 
or adjustment , what he docs more often is that when the decree holder 
applies for execution, he (the judginent.dcbtor) pleads a payment or ad- 
justment In such a case the Court should enquire and deade whether 
thataidjustment is proved, and if it is found to be proved the Court should 
treat it as an answer to the dccrccholder's claim , and this would be t>i 
consonance anihlhe provxttom ef sec 2^4 (now sec 47) of the Code If the 
Court IS debarred from enquiring into the payment or adjustment on the 
ground that it is uncertified, the eOcet would be to encourage fraud on the 
part of the decree holder The same view has been expressed In another 
Bombay case — Hansa v Dhaiea, 40 Bom 333 1336) 

This Article refers to see 238 C P Code 1882 (*<0 31, rule 2 of the 
Code of 1908) And as that section nppkcs only to money decrees and 
not to decrees for possession of immoveable properties, an application 
to record delivery of land made out of Court is not governed by this Article 
—Sankatan v. Kanara, as Mad 182 (186) So also this Article does not 
apply where the decree is not a decree for payment of money but a mort- 
gage-decree for sale >n case the money due is not paid — MaUshar)una 
V Natasmha, 24 Mad 312 (314) Sec 238 C P Code 1862 docs not 
apply to an application made under sec 89 Transfer of property Act, 
therefore the lunitation presenbed by this Article docs not apply to any 
payment made before a final decree is made , and the defendant is 
not debarred from setting up the plea of payment — llatem Alt v. Abdul 
Gaffur. 8 C W N. J02 (104) But sec Wisfanni v Kastm Alt, 14 
C W N 357 

^Vhc^e under the terras of a decree the decree-holders remained m 
possession of the property, the amounts received by the decree holder, 
were not ‘ money payable under a decree” , consequently these receipts 
need not be certified to the Court within 90 daj-s from the date in which 
they were received— Ileddt v Syed iluhammadaU, 39 JIad 1026 
(1027), I atdhinalkasamy V Somasundram. a8 Mad 473 (478) F. B 

175 — For payment of Six The date of the decree. 

the amount of a decree montlis. 
by instalments. 

This Article refers to an apphcation made by the judgment-debtor 
under O 20, rule ii (2) of tbo C P Code 
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176 — Under the same Ninety 
Code to have the legal days 
representative of a 
deceased plaintiff or of 
a deceased appellant 
made a party 
This. Article cotrespond^ to Article 175A o! the Act of 1877 
684 By See 2 of the Indian Limitation an I C P Code Amendment 
Act (XXVI of 1920) the period of Umitatioo has been reduced from six 
months to ninety days But where m appellant had died before the 
Amendment Act came into operation lus legal representative would get 
SIX months time under this Article as it stood before the amendraeut — 
A)il Sxngh v Bhasabali 36 C L J 263 AIR 1922 Cal 491 70 Ind 
Cas 370 

It 13 interesting to note tlys clianges id the pcnod of limitation This 
Article did not exist in the Act of 1871 and the period of Imutsfion for 
the application was probably 3 years under the general Article It ap 
peared for the first time in the Act of 1877 and the period allowed was 
Sixty dajs then tn 1868 the period was extended to six months TIu^ 
pcnod was retimed in the Act ol 1908 until recentW it has been cuttaded 
to 90 days The same remarks apply also to Article 177 

Applications governed by this Article arc applications made tii 
course of the suit If the plamtifi died after having obtained (under S 88 

T V Act) adccrccfor sale onamorfgageand hissonsappliedmore tbansix 
months after their father s death to be brought on the record m the place 
of the deceased and to have an order absolute for sale made in their favour 
field that as the luii was at an end when the conditional decree for sale 
was passed the application was not one made In the course of the suit 
this Article therefore did not apply and the application was not barred— 
Mrhan fiibi v Voftub jj C W I* 156(157 158} 

The words 'plaintiff or appellant show that tius Article applies to 
apphcations made in thecDurseofasuilorana/)Pra{ and not to applications, 
made during execution proceedings Thus it dois not govern an apphea 
tiOR made by the representative of a deceased decree holder claiming ad 
mission to continue the execution proceeding commenced by the deceased 
The execution proceeding docs not abate on the decree holder’s death, 
consequently his representative may come in at any Ume—Gulab Das v 
takshinan 3 Bom 221 , Vulart v itfcAan Singh 3 All 750 See aho 
Jagallartm v liahhal 10 C L J 398 3 Ind Cas 32-} But he must ol 
course apply withm the period ol limitation prescribed by Article j 8 — 
Bufarf V Mohan Siii^h (supra) 

So alao this Article docs riot govera an application made by the 
representatives of a pUintill coming fn to appeal where the plamtifi has 


The date of the death 
of the deceased 
plaintiff or appellant 
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died after decree Tlie representative has the same period to make lus 
appeal as the plamtifl himself would have lud — Ramanadav Muiatchi,^ 
Mad 2j6 

I77.--Under the same Ninety The date of the death 
Code to have tlie legal days of the deceased defen- 

representalivc of a dant or respondent 

deceased defendant 
or of a deceased res- 
pondent made a party. 

This Article eorrcspomls to Article t/jC of the Act of 1877 
685. Change*— The penod ol limitation has been reduced from six 
months to ninety da>'s by section 3 of the Lfmitation and C P, Code 
Amendment Act (XXVI of io») 

Section 3 ol the Act XXVt of SQio ran as follows 
"In the Third Division of tlie Tirst Schedule to the Indian Limitation 
Act r<)o8, in Articles 176. 178 and 179, for the word "Ditto” m the second 
column, the words "Ninety days” "Si* nonths" and "Ninety days" res. 
peetively shall be substituted " 

It should be noted however that though this section made no men. 
tioQ of Article J77. its efiect was to alter the penod of sit months provided 
by this Article into ninety days; for by retaining the 'Ditto' in Article 
177 and changing the ‘Ditto* m Article (76 to 'Ninety days,* it practicalfy 
prescribed 90 days for Article 177 

But as no mention was made ol Article 177 in the above section, the 
Lahore High Court (as well as other HighCourtsybrld that the Amendment 
Act XXVI ol 1920 did not reduce the period of limitation of Article 177, 
as no mention of that Article was made in the body of the Amendment 
Act, though there might be mention of it in the Statement of Ob;ects and 
Reasons — Goviiid Das v Rup Ktskore. 4 Lah 367 , Ri»p Ktshou v Rhagat 
CovtniDas, 1922 Lab air. Oyind Cas 746 : /fryitn Das v NeniA 

CAa«d, 78 Ind Cos 771 , 5-5i«H<rv. MakartamAs, 92 lod Cas 330, A L 
R. 1925 All. 77 ; 5wft«wi<iH/tf V Shaamugam. 49 M L J. 363 The same 
argument was advanced by the Counsel in the Calcutta High Court case 
of Seodoydl v JoharmuU, 50 Cal 549. 75 Ind. Cas 81 

In view of this interpretatioo, this Article has been expressly amended 
by the Amending and Repealing Act 1923 (XI of 1923} as folfowst— * 
"2 In the Third Division ol tbcrirstSchedule to the Indian Limitation 
Act, J90S, in Articles 176, 177, and 179, foreachof the entnes in the second 
column, the entry "ninety days'* shall be substituled See Cncr/ta 
o{ lnd\a 1923, Part IV, p. 54. 

The reasons have been thus slated: "This amendment Is designed 
to correct a drafting error which had the cdect of leaving thu penod o 
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limtUboD in Article J77 as si* months though the intention was to teduce 
It to ninety da%-s In a recent ease ttefore the High Court o( Judica 
ture at Lahore a doubt arose as to the effect of amendments made bj 
\ct XWI ol xow m the period oi limitation presenbed m items 176 
177 and f9 o{ the Schedule The object of the present amendment is 
to substitute for the Dittos the actual penods prescribed — Ga die ef 
India 19 3 Part V pp 93 9< 

^lorcoicr to prevent furthcrmisconccptions in the future tlcAmcnding 
and Jlcpcaling \ct of I9i3 has omitted all Dittos from the ’nd columns 
of all the ArtiUes of the Limitation Act and substituted the actual penods 
of limitation 

684 Scooe — Tins Article refers to applications under C. P Ole 
O 2Z rules ^ and ti (sea 36S and 58s of the Code of 1908) But it docs 
not refer to an application under O 2 rule a (see 36 of the old Cole) 
Thus where one of several respondents dies and the right of appeal sur 
Mves against the surviving respondents alone an application for a de 
cUration fonder O sj rule 2) that the surviving respondents arc the 
legal representatives of the deceased and that Iho appeal shall proceed 
against them does not fall under this Article It UTjuld be goicmed h> 
tho general Article 181— 5 Aa>«onii «4 v Rajnafatn 11 C W h 186(188) 

This Article applies to applications made is the course of a suit or 
■vn appeal and does not apply to \n application for substitution made 
in ereculion proceedings Such an application ma> be made bej-ond six 
months and the execution proceedings will not abate— itmefat /?<>« ^ 
SkanuRani 174 P L.R 1911 lolnd Cas 403 So where after attith 
ment of the Judgment-debtors property in execution of a decree the 
ju Igmcnt-debtor dies the decree holder is not bound to bnng upon the 
record the legal representative of the judgment-debtor He can execute 
the decree against the legal representative of the deceased so long as 
execution is no*- barred by limitation — BAagtran Dai v Jugal AisAi’rr 
4 ' A» 570 ( 573 ) 

This Article docs not applv where the deftndant dies ajt r the dt rtt m a 
suit but before any final order has been passed and 1 is legal rcprc'cn 
tatiNcs apply to be brought on the record in the further proceedings tahen 
in pursuance of the decree To such a case Art rSr applies nnd as it is 
an appbcatmn in a pending sml within the meaning of section 3" C P 
Code (for as II ere lias not been any final order the suit must be treated 
as pending) the nght to applj under Article iSi accrues from day ta day 
and the application is not bwred c\cn though made more than three 
jears after the defendants death— Surrndra AeiAub % hhetlrr hnshla 
30 Cal (>09 (following Ardor Na^h \ JJDTxa Ctand S Cal 4 o) The 
raiio detidendi of the judgment is not very clear It is difficult to under 
stand whj section 371 C. P Code was applied instead of sec. 368 which 
U in fact more appropnatc here for that section refer* to deiolution of 
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interest by deati, whereas sec. 372 refers to other cases of devolution of 
interest 

In another Calcutta case it was held that if dunng the pendency of a 
suit to rccasxr land a sole defendant died, the plaintiffs application to 
bang m the legal representatives of the deceased fell under section 372 
C. P. Code (now O 22, rule 10) and not under section 368 (now O 22. 
rule 4) and that the applicant liad three years to mahe the application under 
Article 178 (now 181) of the Limifition Act — Denode ^fohtlll v Sarat. 
8 Cal 837. The learned Judge 111 this case gave a very pedantic inter- 
prctation to the expression "nght to sue ’ occurring m section 368, and 
held that that expression was used in the Code in the sense in which the 
term "cause of action" had an accepted meaning in the Enghsh Judicature 
Act, t c , it was used with reference to personal actions for damages, for 
breach of contract or for tort, and did not apply to suits for recovery of 
land : and that if a dcv'oIuUoo of interest sook place by death In a suit 
relating to possession of land, the ease would come not under section 368 
but under the general provisions of section 372 which relate to 'creation, 
assignment or devolution of interest ** This case has been dissented 
from by the other High Courts in Ojagar v Ntamat, 1890 AWN ai, 
Jamnadas v Sorahjt, 16 Bom 2T, and Jafer v Javaya, 76 P R 1884 
The Punjab Chief Court points out tba* the evprcssion cause of action' 
or "right to sue" means any cause of action whether the suit be for damages 
for personal property or for unmoveable property or for some pecuhar 
rehef— /e/af v. Jawaya (supra) rurther, since the expression used in tho 
Judicature Act is "cause of action" whereas the C P Code uses tho simpler 
expression ‘ nght to sue," this latter expres»ion should be taken in its ordi 
nary acceptation and not in the highly technical sense m which the former 
expression u used in the English Act Moreover, as pointed out in the 
Bombay case, section 368 spcafically provides for a case where a defendant 
or sole defendant dtes, whereas see 372 refeis to other casts of creation, 
assignment or devolution of interest — Jamnadas v Sorab}*, 16 Bom 27 
(*8) 

This Article equally apphes to an applicabon for substitution made in 
the course of a second appeal as well as in the course of a first appeal, and 
13 not restneted to applications made dunng first appeals only Thus, 
where the respondent in a second appeal died during the pendency of the 
appeal an application by the appellants to substitute his heirs on the 
record is governed by the six months’ nile under Art 177, and not by the 
three years’ rule of Art t 8 t~UpeHdra v Skani Lat 34 Cal 1020(1023), 
Madhuban v Naratn DaS 29 All 535 (536) Sheikh Adam v Balajt, 10 
Bora L K 50g The Madras HighCourt; however, held that the period of 
limitation for bringing the legal representative of a deceased respondent 
111 second appeal was three years and not six months — Susya Pillat v 
Atyahannu 29 Mad 329 E B (overruling Vakkalagadda Narasimhant v 
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bmjtation jn Article 177 as ai* months though the intention was to reduce 
it to ninety davs *’ "In a recent case before the High Court of Judica* 
ture at Lahore a doubt arose aa to the efiect 0! amendments made by 
Act XXVI of 1920 m the period ol hmitatjon prescribed m items 176, 
177 and 179 of the Schedule The object of the present amendment is 
to substitute for the ‘Dittos' the actual periods prcscribed"-~CareH« of 
Jndta, 1923, Fart V. pp 93. 91 

Moreover, to prevent furl her misconceptions in the future, the Amending 
and Repealing Act of 1923 has omitted all ‘Dittos' from the znd columns 
of all the Articles of the Limitation Act, and substituted the actual jienods 
of Umitation 

686 Scope — This Article refers to applications under C P Code. 

O 24 rules 4 and 11 (secs 368 and 582 of the Code of 1908) But it does 
not refer to an application under O 22, rule 2 (sec 362 of thf old Code) 
Thus where one of several respondents dies and the nght of appeal sur- 
vives against the surviving respondents alone, an application for a 
daration (under 0 22 rule a) that the surviving respondents are the 
legal representatives of the deceased and that the appeal shall procee 
against them does not fall under this Article It would be governed by 
the general Article 181— Sfcawa«M«d v Rajnatatn, ii C W N x86 (188) 
This Article applies to applications made in the course c£ a am* 
an appeal, and does not apply to an application for substitution made 
in execution proceedings Such an apphcation may be made beyond si* 
months, and the execution proceedings wiU not abate— / 4 »«elaft /lam 
ShattuRam, 174 P L R ign, joind Cas 405 So.^ where alter attach- 
ment of the judgment-debtors property m execution of a decree, the 
judgment-debtor dies, the decree holder IS not bound to bring upon the 
record the legal representative of the judgment-debtor He can execute 
the decree against the legal representative of the deceased, so long aS 
execution is not barred by hraitatron — Bhogwan Das v Kss^ore. 

42 All 570 (573) 

This Article does not apply where the defendant dies after the decree m 
suit but before any final order has been passed, and Ins legal represeo 
tatives apply to be brought on the record in the further proceedings taken 
m pursuance of the decree To such a case Art t8i applies, and as it is 
an application in a 'pending suit' mttun the meaning of section 372 ^ ^ 
Code (for as there has not been any final order, the suit must be treated 
as pending) the right to apply under Article i8t accrues from day ta day 
and the apphcation is not barred, even though made more than three 
years after the defendants death— SurcRtfrn A'«Aa6 v hhetler Knshto, 
30 Cal. 609 ((oUowiog hedar Nath v. Ilarra Chand, 8 Cal 420) The 
ratio decidendi of th6 judgment is not very clear It is difficult to under- 
stand svhy section 372 C P Code svas applied instead of sec 36‘t, which 
is 111 fact more appropriate here, for that section refers to devolution of 
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enlarge the tune for sufficient cause But after abatement it is open to the 
plaintiff or appellant to make an application under O s'* r 9 to set aside 
the order of abatement (within the pcnod of two months prescribed by 
\rticlc 171) on the ground that he was prcvenlctl by sufficient cause from 
making the application for substitaboa within time See Secretary of Slate 
> Javakir 36 Ml •’35 ( 37) Lothiut \araiH v MJ Yusuf 43 All 540 
(341) DayaSiugMv Bula Sitigk ti8 p R 1916 

178 — Under the same Stx The date of the award 
Code for the filing in months 
Court of an award in a 
suit made in any 
matter referred to 
arbitration by order of 
the Court, or of an 
award made m any 
matter referred to 
arbitration without the 
intervention of a 
Court 

This Article corresponds to Art 170 of Act N\ of 1877 
687 Scope «( Article — This Article applies only when an applicabon 
istnadeb) the ^arfi;s forfittns anaward yhe arbitrators Ihentstlves miy 
fileanawardmoretliansixmonthsaflefitumadc because the act of the 
arbitrators in handing over the aivard to the proper oQiccrs of Court for the 
purpose of filing iti»not an appiualton for filing an award this Article 
has therefore no apphcation to the ca>e — Soberls v Jiarnson 7 Cal 333 
(330) In fact no appheabon is necessary for the arbitrators to file an 
award They can simply make over the award to the Court to be filed— 
Ibid (at p 337) 

This Article may apply to an application by a party to compel an 
arbitrator to file his awan ] — Jbid (at p 337) 

The date of the award is the date on which it is delivered to the parties 
so that they may have notice of its contents and may give effect to it and 
not the date on which it is actually wntten and signed— Srreiiaffc Chalterjee 
V hoytask Chuiider 3i \\ K 348 \Vhcii the award 1$ not delivered to 
the parties tilt some bme after il i* made limitation runs from the date of 
the delivery It is clearly the intention of the Legislature that a party 
to an arbitration should have sit montlw to enforce the award from the time 
when he is in a position to enforce It — DuttcSinghy DosadBahadur gCal 
575 (578) The date on which a draft award was made is not the date of the 
award The draft award is not an award at all and its publication is 
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yahuvlla, 2S hind 498) Thw conflict of opnjon due to the defceUvc 
lonRuagc of Atticlc 175C of the Act of 1877, the first utlumn of which ran 
tJms’ ’'Umlcr sec jfiS of the Co<le of Civil 1‘mccilurc. to luve the Icsal 
representative of a deceased defendant made a defendant, or umlcr that 
section and section 581 of the some Code. In luxvc the legal representative 
of adeceosed plaintiff respondent or defendant respondent mode a plaintitl* 
respondent or defendant rcs)«ndent " Thus, the words ' plaMtltff respon 
dent ' and defendant respondent * led the Mailras Court to hold that this 
Article w-as restricted to first apt<aK onlj. The Linguagc of the present 
Article IS quite general and the word 'respondent' undoubtedly Inclulcs 
a respondent In secniul appeal ^ 

An application made alter the |>assing of the Act of 1908 to bring the 
legal representative of the deceased respiindcnt who had dieil duringsecond 
appeal while the Act of 1877 was In force, will be governed by the six 
(now three) months’ rule under the present Article, and not by the three 
years* rule (whah was the opinion of the Malta* High Court , see 39 Mad 
321 supra) of the Act of 1877 This cannot causa, any hardship U» the 
apphc.aiit, for though the new lamitatim Act liod l<ccn pawd on the 7th 
August 1908. the pctioil of Us coming Into opratioii was postiionid till the 
lat January 1909 , and the applicant could h ive mvic Ins ap| heal ion during 
this Intervening period If he has not done so, his application must bedis 
missed as barred Lven the benefit of section 30 will not avail to the 
applicant as tluat section refers to suits and not to applications— Irayil v 
5anilaraii, 31 Mad 393(29) 39|) soM L J 347, 5 Ind Cas 430 

i xlenstoit (if lintr for sufficient cauie — Umler section 37iA of the C I* 
0>de, i88i (O 32, r 9 of the Code of 1908), sec 5 of the Limitation Ad 
was mode applicable to applications under sec 368 V nt the Code (0 32. r 4 
of the present Codc)^50 th it an application lor substitution cool I luve been 
made Ixyond the period of six months presenbed by Article 175C if there 
was sufficient cause for defaj, as section 3G8 of the C !• Code in express 
terms gave power to the Court to enlarge the period of six months for 
sufficient cause shown See MadftMfMin v Nnnnii 2j All 535 (537l • 

Chajmat V Jagdamha 11 All 408 Thus, the appellant's Ignorance of the 

fact of the respondent's death was a sufficient cause for not mating the 
application within the time limiteil— Gaman v Uaksha 43 P It >887 . 
Daiii V hadu. 113 P R 1907 So also, where the plaintiff acting bona 
fide brought In a wrong person as the legal representative of a deceased 
defendant within time, but came to know of the error mote than six months 
alter the death of the defendant, and then applied to have the right person 
brought on the record, his latter application would not be barred — SyeJ 
Hossrin V /Ibdur RaAiin 7 C W K 529 But under the Ci'd Procedure 
Code of 1908, the law has been changed, for under O 22, rule 4, if no apph 
cation for substitution is made within the time hmited (now three months), 
the suit or appeal shall abate, and that rule gives the Court no power to 



Art iSi.] f THE INDrAM tmtTATION ACT 655 

the application under O 21 r 90 cannot be deducted — Sornam v 
Tiirum h\pcruma 3 51 M L J t-( «)6 Ind Cis 657 AIR 1926 
Mad 857 

181 —Applications for Three When the right to apply 
which no period of \ ears accrues 
liin tation is pro%nded 
elsewhere in this 
schedule or by section 
-iS of the Code of Civil 
Procedure, 1008 

This Article eorrrsponds to Art 178 of Act XV of 1877 
691 Scope cf the Article — ^The operation of this Article is limited 
to appi cations made under the Ctv*t Procedure Code Since all the other 
applications In this duasion arc applications under the Code it is natural 
to concloJe that the applications referred to in this Article are applications 
tjuidem gtnens 1 e applications unrfer the C P Code — Dai Manekbat v 
Maaei/i 7 Bom aij (214) Uadia v Ptirsbo/am 32 Bom r Madkah 
A/aiti V lambcrl 37 Cal 790, Empress v AjudMa Stngb 10 All 350 
Cnanatnuthu y \ana 17 Mad 379*081) Ranltr \ Drsgpa! 16 All 23 | 
Ttiuek Stitgfi V Parsotam «* Cal 914 Rahmat Karim v Abdu^^34 Cal 
r< CAuitier 6 Cal 707 (708) Jagdtp v ffolhvity 

* P L J 206 (208} 

Therefore this Article does not apply to applications for probate 
letters of administration or succession certilieate (though of course long 
and unexplained delay may throw doubt on the genuineness of the will)— 
In re Itban Chandra 6 Cal 707 (709) C»*o"fl»iiiWi« v Vana Kotlpiltai 
17 Mad 379 (381) Dal Manehbat v Matiehji 7 Bom 213 (214) Kashi 

V Gopt 19 Cal 48 Janah* v heshavalu 8 Mad 207 or to an applies* 
tion under the Religious Endowment Act — Janaki v Kesavalu 8 Mad 
207 It has no application to proceedings talwcn under the Bbagdan Act 
(Bombay Act Vof 1862 ) — Collector v Desas 7 Bom 54C (531) It does 
not apply to an application made under sec 214 of the Indian Companies 
Act 1682— Coiinr/ V Himalayan Bank 18 All 12(15} It does not apply 
to applications for enforcement of costs by a solicitor against his client 
by the summary method provided by the Rules of the High Court— IFcdia 

V Furshtiiom 3a 'Bom \ Harindra Lai T«»«l>a?a as C Vf N 800 
Lahktniontv Dtvijendra 46Cal 249(253) •»3C B N 473 Itcannotapplj 
to proceedings to set aside a fraudulent transfer under sec 36 Provincial 
Insolvency Act — Daryai v Kunj Lai A T R iQ'e Lah 553 , or to an 
application made by a Receiver under sec 36 of the Provincial Insolvency 
Act tgo7 — Diiratyav Venkatarama 12 L W 535 Co Ind Cas 123 (Bnt 
^UiTAfzalv hhrAman 107 P L R 1914 23 Ind Cas 397andAfiAAa 



Tim IKDIAK UUnATlOM ACT 


[Art i 8 o 


C34 

ion Hcmadeimpphcatlotimtois «Wchr«uUe<Hninor!cr Delivfr 
passed on 7 7 13 but on 30 7 13 the Oiort onlerc 1 on the s^me petition 
No one to take deliscry petition dismissed In 1015 the purchaser 
again sppl ed for dchserj of possession It was hefj by Ahdtr Fahm J 
(OMfietJ J eonira) that the order of dismissal on 30 7 13 not having been 
made after heanng the purchaser It most be ilremed (0 be a dismissal oniy 
for statistical purposes an 1 tl at the application of toiS might be treateil 
as one for the execution of the |,eneral or ler for delivery maile in 1913 an 1 
being in that vievy a cnntmuatinn of tl e prior proceeding was not barred 
by Article i8o Qldfitfi J tvowever belt that tt e prior application having 
been dismlsse I on account of the p irchaser a default the prior proceedings 
coullnotlie I ell to have continued thereafter anl that the apphea 
tion of 1915 coni I not therefore lie regar le 1 as a continuation of the pre 
vioui appl cation or as an application lor further execution of the general 
order lor delivery passctl in tie prior execution proceeding— Vanifir 
Siitboyya v Hajah \ crtketrunKiyyah SOtA M \\ N *14 43 ttid Cas 155 

7 I W lO 

The period of limitation tuns from the dale on which the sale becomes 
ftbsol ite A sale does not necevaanly become absolute as eooo as it 
is conrumeil Thus where a sale Is conf rmeil vnthout opposition but 
aftcrwarls a petition is male unicr O at r 90 to set asile the sale the 
period of limitation for an appl cation un ter this Article begins to run from 
the date of the or ler disallowing the petition to set aside the sale and not 
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4 Mad 172 It does not appiv to an application mode in a pending ease, 
c ;; an application to revive a suit tn Hhtch no final order lias been made— 
Ram Sat\ v Utnaekaran, 3 C W N 750 , Surendra v Khetter, 30 Cal. 
609. Hedarnalk v Hara Ckand, 8 Cal 420, Madhah Mom v Lambert. 
37 Cal 796 fSoA), or to an application to revive a suit and restore it to the 
board, or to transfer a case from one board to another or to transfer a case 
to the bottom to the board and v> forth— tJewnd Ckunder v Rungunntony, 
0 Cal 60 (64] This Article does not apply to -sn application asking 
the Coart to pass judgment on an award filed in Court, because it is an act 
which the Court is bound to do— /jjtvieiftfr v Dostbat, 7 Bom 316 (322) ; 
or to an application to bring the attached property to silc — Phtraya v. 
Adu Ram. 279 P. R 1882 

693. AppUeatlons In mortgage suits : — Apphealion for final fore' 
tloturt-decfee ' — An application for a final deerre in a foreclosure suit under 
sec 87 of the Transfer of Property Act (O 3t, «rule 3 of the C P Cwle 
of 1908) IS governed by this Article, and time runs from the date fixed m the 
prelifliinari' decree under section 86 for the payment of the mortgage money. 
Article 162 cannot apply, because the various clauses in the 3rd column 
of tliat Article arc inapplicable to the present application The only clause 
which can apply, If at all, is clause 1. but the decree or order referrcil to In 
that clause is a decree executable on the dale it is pissed, whereo-s the pre> 
lifflinarj' decree in a foreclosure-suit is not executable on the date on which 
It IS passed but only on the expiry of the date fixed therein for the payment 
of (he mortgage-money. Consei^uently Article 182 is inapplicable— wffs 
Ahmedv.Nai!ran,34 M\ 5fJ (5<5. 546) I v tianhal.iP I. J. 364 

(300); Rajkutnary, Kedar Nath, i Pat 435 Butin Parmeskrt v Mohan 
La!, 20 All 337 such an application was hehl to be an application for exe- 
cution oT the preliminary decree for foreclosure and therefore governed by 
Article i8j. In Sham Sundar v. Md JhUskani, 2j All 501 (503), it was 
not decided whether Article 181 or i8a was applicable, but Stanley C. J. 
expressed the opinion that an appbcation for a final decree for foreclosure 
was an application for exeeulton of the decree »isi 

The Calcutta High Court is of opinion that an application for a final 
decree for foreclosure is not governed by this Article (nor by any other 
Article), because it is an appheatson made in a pending suit f e it is an 
application to terminate a pending proceeding, ami is in effect an applica- 
tion to the Court to do an act which the Court IS bound to do Consequently 
no question of limitation arises— AJadftabmont v. Lambert, 37 Cal 796 
(806. 807) Even if this Article applies, the right to aply may be deemed 
to accrue from day to day (as it is made w a pending suit ) — Ibid (following 
30 Cal. C09 and 8 Cal. 420). 

Where the High Court on apjiea) modifying the decree of the lower Court 
for sale jiassed a preliminary decree for foreclosure, the period of limitation 
for a final decree for foreclosure ran from the date of the appellate decree 
I 42 
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\^<1Iv.^fa^v<lrDank J5i P H loio S'* Cifl iSS) AcfonJjnf* to thf 
I -vhorc UtRh Court Ihu Article n not tMtnctr I to applicitions under the 
C r Code but refers to oU opplictlions for the maVlnq of which the Civil 
I’roculurc Co'tc gives nuthontj Thus an application to set aside an 
ex parle onlcr passwt under arc 1500! the Indian Companies Act (i8Sj). 
IS an application under O o r »j of the C P Code (reail with sec »<r 
ol that Code) and Is therefore an application Roa'cmed by Article 181 of 
the Limitation Act— Sank v Mtkraj, i Ijih 187 (t9l) 55 
Ind Cas 810 In a Calcutta case, Ailfcle 181 has been applie<l to an 
application to set aside a sale under sec jjj of the JVngal Tenancj Act 
on the ground that the application is cognisable under sec ^7 C P Ovle 
— Chand Man/# V Sanfo Afonr# a# Cal 707 fjop 710) 

This Article is restnctiHl to applications made to a Conrt asking it 
to eaercisc poners which unless moved bj such applications it is not 
bound to eaerclse stio tnolii It does not apply where n Court is asVed 
to do an act which it is Imund to do and has no discretion to refosc to 
do Thus, a Court n bound of Its own motion to bring a decree into con 
formity with its Judgment, under sec 506 of the C P CodcftSSiJf no 
Application Is necessary for that purpose , even H an npphcation is made, 
it is not subject to the rule of limitation under this Article— v KnXo 
0 All ^64 305 Ibsscntlng from Gaya 'Ptatad v 5i<rf PrasaJ, 4 All aj) . 
HaJu vi I ali 4 41 Cal 3 $<) . Skwappa v Sii/'onfk tt pom 784* CSan 
Sfngli V nasmif 8 All sig So also, where an order for partition has been 
made In a suit it is the dut> of the Court to effect the partition and no 
application ne«l be made by the plaintif! for the purpose of cftectinR a 
partition Pven It an application Is made. Article i8t docs not apply 
to it and such application is not barred by reason of the fact that it fs made 
more than three years after a previous application Article 182 also cannot 
appl) as ft is A proceeding In the suit Itself and not a proceeding In 
execution no final decree having been made tn the suit— HtfJrAn 
Nalh V Barindra sa Cal 435 (431) An application by the 

mortgagor for pa>Tuent of money under O 34 r 8 Is not 
governed by this Article becauac no application is at all neccssarj 
/or the purpose— SAutt'ffMf Prasad v Pam Kanla jS O C 26*. 

A 1 U toas Oudh 649 The appointment of a Commissioner is a 
matter which it is competent for a Court to make without being pot m 
motion by any party to the litigation^ and therefore an application by a 
party With reference to such matter Is not governed by this Article— 
Lahkiiiatiafi V ifamanafAnn 38 Mad 127(129} So also, it does not apply 
to an application to the Conrt to perform the functions of a ministerial 
character ‘ ; an application iy an auction purchas«*j for a certificate of 

sale — I nhal Janardait V Vtlkojtrae 6 Itom 58C 587 (dissenting from /?/ 
Aioja Paffinnji 5 Bom 203) 2>n«<fas v Pirjada 8 Bom 377 (dissenting 
tromsBom 202 and Tiiftaram v Safvaj* j'Bom ■’06) , Kylosn v Ramasamf, 
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4 Mad 173 It does not app!\ to an application made In a easf, 

c g an application to revi^'eannit In which nn final ortler haa been made — 
/?c>n jVart V Ufnar^arati 3 C W S 750 Surendra v Khetttr, 30 Cal. 
600. Ktdarnath v IJara Ckand. 8 Cal <20. Madhab Afoul v Lambert, 
37 Cal 796 (S06]. or to an application to reaivc a suit and restore it to the 
board or to transfer a case from one boanl to another or to transfer a case 
to the bottom to the board and so forth — Cettnd Chunder v Pungunmony, 
6 Cal Co (64) This Article does not apply to an application askinj* 
the Court to pass jud^ent on an award filed in Court, because it is an net 
which the Court is bound to do — ttttardas v Dotibat, 7 Horn 316 (322) ; 
nr to an application to brfng the attached properlj to site — Phtra^a v. 
Adu Pam, 179 P. R *882 

691 Applications {n niartcace suits . — Appliealion for final /ore- 
tloturt-deetee — An application for a final decree m a foreclosure suit under 
sec 87 of the Transfer of Property Act (O 34. tfole 3 of the C P Code 
of 2908) IS gowmed by this Article, and time runs from the date fixed in the 
preliminary decree under section 86 for the pa>’tnent of the mortgage money 
Article 161 cannot apply, because the various clauses in the srd cniumn 
of tliat Article are inapplicable to the present application The only clause 
which can apply, if at all, Is clause i, but tlic decree or order referred to in 
that clause is a decree erecutable on the date it u pa^scd, whereas the pre* 
Iiniiftary decree in a foreclosure suit is not executable on the date on which 
It IS passed but only on the expiry of the date fixed therein for the payment 
of the mortgage money Consc<]uen(ly Article 182 is inapplicable — AU 
Akmedv ^osirun, 34 All 342 (5t5, 546); i/o/ara«» v Jianhai, t P.l J 364 
(366) . Pajkumar V Kedar Uath. i Pat 433 Rut in Parmtsbrx v Mohan 
Lai, so All 337 such an application wra5 held to be an application for exe- 
cution of the preliminary decree for foreclosure and therefore governed by 
A.rticle jSa in Sham Suridar v A/d dhlisham, 27 All 502 (503), it was 
not decided whether Article 181 or 182 was applicable, but Stanley C J 
expressed the opinion that an application for a final decree for foreclosure 
was on application for tseenhon of the decree niri 

The Calcutta High Court is of opinion that an application for a final 
decree for foreclosure is not governed by this Article (nor by any other 
Article), because it Is an application made in a pending suit « 2 it is an 
application to terminate a pending proceeding, and is in effect an applica- 
tion to the Court to do an act which the Court is bound to do Consequently 
no question of limitation arises — Madhabmom v Lambert, 37 Cal 79G 
(80C, S07) Even if this Article applies, the right to aply may be deemed 
to accrue from day to day (as it » made m a pending suit] — Ibid (following 
30 Cal 609 and 8 Cal 420) 

Where the High Court on appeal modifying the decree of the lower Court 
for sale passed a preliminary decree for foreclosure, the period of limitation 
for a final decree for foreclosure ran from the date of the appellate decree 
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rtf the IIiRh Court for nther the d»te fixed in thit decree for pa%-mcnt of 
the mortRiRe money) il the other pvty preferred an appeal to the Pnvy 
Counai and that appeal w 15 rfiimiired/or rfe/aidl of prosecution thcdccree* 
hoi ier ssoul I not be entitled to rompute the period of limitation from the 
date oi the order ol the Pnvy Connnl ilismlssm;* the appeal for default— 
/frtjAtiitiar V Ktdar Salh t Pat 435 (4}l) 3P L T 565 &6 Ind Cas 97 
The plaintiff «ueil for foreclosure of n mortRaRe u Inch purported to comprise 
five vilHsea hut he obtained a prchminary decree in jB99in respect oI three 
villages onlj fie ipf^aieil against the dismissal of his suit as regards the 
other two sitlagrs and this sppcsl »as dismissed bj the High Conrt in 
1001 In 1003 he applied for a final decree for foreclosure Jltld that 
ihis application vias not bsrred bj limitation fiecause time ran not from 
thedste fixed m the preliminary decree for payment of the mortgage monej 
t ut from the date ol the decree of the High Court, becanse it was not until 
that date that there v.a.s any final decision as to the property to be fore 
closed— Silam 5ntuf<tr V MJ Iklttkata jy All 501(50*5) \\'here after the 
plalntifl spphwl (or a final foreclosure decree, the day fixed in the preli* 
minary decree for payment of the rnortgage money was postponed at the 
defendants rcr;uest the postponement di J not amount to a dismissal 
ol the spplication of the plaintiff to have a final decree passed The spph 
cation must Ixs dcemeil to ha\e remained ffnitttg for final order# and the 
Court must be deemed to have postponed the passing ol the fins! erdet# 
No further application for a final decree is necessary , and any subsequent 
application if made in that behalf is only for the continuation of the pro 
coeding on the original application which has been suspendend Such 00 
applicatinn being an application made in a prndmg tasf is not governed 
by Article till or by any nde of limitation — Ch\»f«aji v Somyi at N I* 

R 47 88 Ind Cas 001 AIR 1915 Nag 591 

AppiicaUon Jof fittnl irtrtt /or sole — Before secs 83-90 of the Trans 
fer of Properly Act were incorporated mlo the C P Code of 1908 there 
was a conflict of opinion as to whether Article l8i or 182 applied to an 
application under sec 89 of the T P Act for an order absolute for sale of 
the mortgaged property In the following cases it was held that such an 
application being an application for execution of the decree passed under 
sec 88 of the Transfer of Property Act was governed by the rule of Umita 
tion prescribed for an application lor execution j e Art 179 of the Act of 
1877 and not by Article tyS which is limited to applications under the Ci'd 
P Code— Afa(/iftarj«Kiiin V Lm^arnwH 25 Mad 244 (P B ) . A/awinofl 
V KulU Animu 39 Mad 544 Bhagaitan v Conn 23 Bom C44 , CAwiiwf 
Lai V //flrnam 20 All 302 F D , nanbtr v JJngpaJ, j6 All 23 Btfifn 
Narayaity Kuiij Dehart. 35 AH 178 . OndJt Befcan v Nayes^war, 13 Mi 
278 (F B) Aistov Danamoy* 29 C W N 640 And this u as the wcw 
of the Privy Council in Abdul ATajtd v /aa>aAir 36 All 350 C) . 
BnfMh Nalh v firKnni D<i 36 All 284 (P C.) 
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In PafyiayyaH V Kadir Dacha jtMad 6S (69) an 1 v Ibn ffaidtr 

37 All 6 5 (617 6 8) such applications were held to be governed bj either 
of the Articles iSr iSj whereas in TtlttA v Parshatam 32 Cal 0*1 
% hhettra Mohan ao Cal 651 and Adjudhta Pershad \ Datdea 
'I Cal 818 It was heM that the proceedings under sec SooftheT P Act 
were merely in continnation of the original snit that therefore the appiica 
Uon under sec. 80 was not subject to any limitation that \rt iSi di 1 
not appl> because that Article was limite<l to applications under the C 
P Code and that Article tSi also did not applj because the proceetling 
under sec. 89 of the T P Act was not one In evcculion of a decree In 
liungioh V Sanjappu atf ^fad 7S0 the application was hell <0 be 

governed by Article i6t and not by Article tSs 

After sections 83-90 ha\e been incorporated info the C P Code it 
has been held that an application for 3 final decree for sale in a mortgage 
(O 34 r 3) being an appluation under lie C P Code falls under this 
Art cle and Article i8s cannot apply because the application is not strictly 
speaking one for execution of the preliminary decree (but is an applies 
tion lo obtain a further Aecrec) — Ahmad khan v Caura 40 All 133 
yiremudcfin v Bohra Bhim Sen 40 All 203 (203) Den* Singh v Derham 
dea Singh 19 C ^V V 473 Bala Rom v kanhai t P L J 3O4 (366) 
JiladhoRamv AikaI 5 ingA 38 AH 21 DalloAlmaramv Sanhar 36130m 
32 Venkayyav Sathuaju 44ifail 7(4 (715) Kuppat Chetly v Knshnam 
tna! 14 L T 191 Ramji v Karan 39 AH 33* Gajadkar v huhan 
39 AH C4/ }Iar}tvaH V Gajanan 23 Bom L D 459 Time begins to 
run after the expiry of the pencul fixed by the prel minary decree for pay 
tnent of money (if there 11 no appeal from tl e preliminary decree)— -/^Aereif 

V Caura 40 All 233 (237) ^<*7 Behari v Juman 4 P L J 323 (524) 
Nanhetal v Guhhan 18 N L R 38 If there ii an appeal against the 
prebminary decree time runs from the date of the appellate decree or 
of the decree In second appeal as the case may be but not from the date 
fixed in the preliminary decree of the Court of first instance — Sayxd Jawad 
llouainu Cenda Stngh 7P L T 575 (P C)44CI.J63AIR 1926 
p C 93 (overruling 38 AH ai on this point) Niminala v Seetkaramxah 
32 M L J 433 4I lod Cas 268 Mahabir V Kanhaiya Lai ai A L J 
326 Cajadhar Sirg^ '' K*ihan Jman Lai 39AH C41 (F B) Kteamuddin 

V Bohra Dktm Sen 40 AH 20j VmaCbaranv Nibaran 37C L J 452 
Satyud Jawad Hussain V Cenda Sugh 1 Pat 444 Venhayya v Salhiraju 
44lfad 714(717) r*! holmes V Dank of Upper India 5 La.\i 257(259) 
LaJlu V Jot 21 O C 176 SubbarajHlu v Sundararajiila 35 Af L J 507 
48Tnd Cas 183 but not from the date of the order of the Pnvy Council 
dismissing the Pnvy Council appeal tor default cj prosecution — Abdul Majid 

V Jawakir 36 AH 350 (PC) Saekmdra v Maharaj Bahadur 49 Cal 
203 (P C) 

The fact that there was a cleiicsU enur in the decree in the statement 
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In liaJima! Kanm v Abdul Kanm, 3| Ca< 672 (f»7-l). Article 181 was 
heH inapplicable to an application under sec go T P Act because that 
Article Is limiU^i to applicatioi^ under the C 1* Co<lc and does not apply 
to applications under the T P Act Ilut miw that sec <20 o( the T P Act 
lias been incorporated into the C P Code, the ruling in 31 Cal O72 would 
no longer be good law. In Dttkttstmbliaf v Jiatiisundar. ^2 Cal 20| {299) 
Article t8i was held tn be inapplicable e*en to an application under 
O j<, r 6 o! the C P Code In a recent Pull Bench ease (overroliDg the 
abosT tMo eases) the Calcutta High Court has laid doun (hat an application 
under O 3<, r. 6 Is governed by Article iBi — Pell v Gregory, 52 Cal 828 
(r. D ). 29 C. \V. N. 678. A I. n. 1923 Cal 8j^ 

As iTg-irds the time svhen the nght to male such .-ipplicalion accrues, 
the High Courts are not unanimous 1» some cases it has been held that 
the right to apply accrues aiier the sale, when it is found that the sale 
proceeds are iftsuflicient to sttisf) the debt— v Alliance Pank, 
28 All 060 (66<) ; Md llhfai v. Alimunnista, 40 All 551 (552) , Ilaj Narain 
V. Lnl. 21 A. L J. 37, A. 1 R 1923 AH 203 , V’etikalasubba v bhaii^ 
inugam, 1913 il. \V. N. 867. In several Other cases, Iwjwcvcr, it lias been 
held that it is not necessary that the apphcsnl should male lus applicaliun 
within 3 }Ta2B of the date of the confirmation o{ the mortgtfc sale. It 
ts the date of tho tuil and not the date of the application which must bo 
looked (0 ; il he had his personal remedy at the date of the insiitution of tho 
suit on the ctortgnge 1 c. it the sui* on the mortgage had been brought wi- 
thin 6 >ears from the due date of tho mortgage (Art i j6}. the application 
for personal decree is not barred, though made more tlian 3 )cars after 
the dale of sale. NVhen an appheaUon ts m'tdc under see 00 of the I. P 
Act. the Court has to consider, if any question of limitation arises, whether 
(he personal remedy was barred at (lie date 0/ the institution of the suit, 
and not whether it would be barred at the date of the applicalion under 
see 90 — Rahmat Hanm v. Abdul Kartm, 3-t Cal 672 (C73}. fullowing Puma 
Chandra V. lladha Salh, 33 Cal 867 (873) ; Hamid ud dm V Kedar Nalh, 
SO All 386 ; Chatlar Mol v, Tkakutt, 20 All 512 J Jartgi Singh v. Chander 
Mai, 30 All 388 ; Cutam Uussem v. Mahamadalh, 34 Bum ,340 (543) ; 
Pena Ttrueadi v. Mulhammtl, 2 L. \V. 06, 27 Incl Cas 770 (771) ; see aUo 
Btswambhar v. Ham Sundar, 42 Cal 294 (297) 

693. Application for execution Apphcations for execution arc 
generally governed by Article 182, and the period of limitation runs from 
the various points of tune enumerated An the several clauses of the 3rd 
column of that Article. But sometimes it may happen that the various 
points of time enumerated therein will not apply to a particular apph- 
cation ; in such a ease, the application will fall under Article 181. Article 
162 IS not exhaustive of apphcations for execution of decrees, and Article 
181 may sometimes be apphed to such an apphcation The law has been 
thus stated : "The true entenon m detenmmag whether Article 181 or 1S2 
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ol the -xmownt would not the decree-hoi ler to count limlta 

tinn from the date on which the error iw corrected ns the conrction 
of tlie error dt I not make anj alteration «i the decree and the decree could 
not be <aid to be a new decree — ffam Cfcandra v Jai Mat ?o A L J 640 
tthere a prehmmar) riortgaf;e*decrce war passed against separate sets 
of defendants for separate amonnta decreci! against them and some of 
them appealed while others did not htid that the penod of limitation for an 
application for a final decree for *aV against the non appealing defend 
ants began to run from the expiry of the fixcil date In the preliminary 
decree for pasanent of the amount and not from the date of the decree 
In appeal liccaiise the appeal was not an appeal against the whole decree 
tint was limited to that part of the decree which affected the appealing 
dcfrndantsnnl)— C^awSii^fcv Ataltuutn 43 All 310(313 314) Where 
the preliminary decree for sate was passed against all the inembers of the 
famil) and some of the memlxrs onl> appeal«l but the appeal was pre 
ferred In the interests of and OM6rA«l/a/ fA« cSoIs //sniffy the period of 
limitation for an application for a final decree lor sale wout 1 run from the 
date of the ippcltatc decree— Tufa ttam v nkuf> Strgk 33 A I- Jp WT 


A 1 « I 0’5 All dot 80 Ind Caa ^14 

Where the prcliminsr> decree was passeil »n rSo? and the decreehoMet 
after making iescml applications iti 1898 1901 1904 and 1907 made a 
final application (or a final decree for sale in 1909 when the new C P Cede 
was paswal it was hell that the right to Apply accrued when the new 
C P Code ronferre 1 the right In 1900 anl the application was tlercfore 


not i«t« j to the passing of the C P Cotle ol 1908 the appl cati 

"’''*^’*^®8ceilecTceho! ler had to make \i,as an application und 
right wtich if •’rdrr flbrolu/e for sale le ti 

not hy mesns * y- pu^seO was a riglit to enforce his ja Igmt 
plication for m ® final but by means of an 3 

hetdtoappjy It w^/t} tii>thi« application Article 179 w 

on the mortgagp^jj.^ '*1^ ^ **’ rooaVhat for the f rst time conferr 

anl hence the right aj^Y fora/nof decree for tai 

which the new C p ^ ***' decr^ accrued on the day ‘ 

A'ariiiigrao V Da, ai, ^ ist January looo- 

^PPl,ca„r, : 309 fstn 


A'ariiiigrao V Da, di, ist January loo 

^PP!>cal,on o , \ 

decree under sec 90 -\n appheatmn f^’^ ® suppl<>>«cn 

though an application m 34 r 6 0/ the A^* ^ *■ 

for the execution of a decre^'’'”“‘“*‘ fj ^ 

the apohc.iiion or order 


“ — “i-i-'/vaiion in IP. ^ »s • i>of the rV 

for Ite eitecntion o| „ * Procml.nc i, „ V “ 

A" 551 17liid Cas 35 /*”“■' ‘St— Jfs ji, , "\ 6 ',m«fi«u> 

■913 M W N 86 s,,„, ‘* 0 ( 063 ) 

70 39I»<. C» B 3 V 630 
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In Raimal Kanm v /IMiil Kanm, J| Cal 6ji Article i8i was 

hcH inapplicable to an application under mtc w T P Act because that 
Article IS limited to applicationj under the C P CihIc and does not apply 
to applications tinder the T. P Act Hut now tliatscc </JofthcT P Act 
has been incorporated into the C. P C<"le, the rulinj; in jj Cal 07J would 
no lon^r be good law. In HiiAMmtitfr v /I'uiniuiidiir, 42 Cal sot U09) 
Article 181 was held to be Inapplicable even to an application under 
O 3t. r. f> of the C. P. Code In a reernt I ull Bench case (overruling the 
above two eases) the Calcutta High Court has laid down that an application 
under O. 3t. r. 6 is governed bj- Article ifil — Pell v. Gregory, 32 Cal 828 
(r, B ). 39 C. W. N. 678. A 1 lu 1925 Cal 834. 

As regards the time wlien the right to make such application accrues, 
the High Courts are not unanintoos In t>omc cases it has been held that 
the right to applj accrues alter the sale, when it is found tint the sale 
proceeds ore insufliaent to satisfy the debt— Ci^adAar v Allianca Bank, 
38 All 6O0 (b6t) ; Md lUifal V, AlimuHHitsa. 40 All 351 (332) , Jiaj .Vnraiii 
V. 5 uRfi Lnf, 2t A* U. J- 37. A. I. R 1923 All 303; yenkatasubba v Skan- 
tiiugum, 1913 SI \V. K. 8O7 lu several other eases, however, it has been 
held tliat it IS not neccuar) that the applicant should make bis applicatiun 
uithin 3 jears of the date o( the confinnatiun of the mortgage sale It 
IS tlie date of the tuil and not the date of the application wbicli must bo 
looked (0 ; if he had his personal rcoiedyat the date of tlie institution of the 
suit os the mortgage i e. If thesui^ on the mortgage lad been brought wi> 
tiun 6 years from the due date of the mortgage (Art 1 16), the application 
for personal decree is not barred, though made more than 3 jears oltcr 
the date of sale When an application 1$ made under see 90 of the 1 . P. 
Act. the Court has to consider. j( any question of limitation arises, whether 
(be personal remedy was bamd at (lie date of the institution of the suit, 
and not whetber it would be barred at the date of the application under 
see 90 — liaimat Jiantn v. Abdul A’nn»i 34 Cal. 672 (O75). following Puma 
Chandra v. Hadha Nalh, 33 Cai 867 (873) . Hatmil ud dm v Ktdar Nath, 
30 All 3S6 ; Challar Mai v Thahuti, 30 All 312 ; Jangt Suigh v Chander 
Mai, 30 All 38S ; Gulam Hustein v. Mahantadallt, 34 Bom ,340 (343); 
Pena Ttruvadi v. Mulhammtl, z 1 >. W. €6, 27 Ind Cas 770 (771) , see also 
Btstpambhar V /font 5 im<fiir, 42 Cal 394(297). 

893. AppLcation for execution (—Applications for execution are 
generally governed by Article 182, and the penod of limitation runs from 
the vanous points of tune enomeraredso the several clauses of the 3rd 
column of that Article. But somebmes jt may happen that the various 
points of time enumerated therein will not apply to a particular apph- 
cation ; in such a case, the application will fall under Article 181. Article 
182 IS not exhaustive of applications for execution of decrees, and Article 
181 may sometimes be applied to such an application The law has been 
thus stated : "The true entenon in determining whether Article 181 or 
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applies to a particular application w to ascertain whether any one o( the 
scvi ral jwnts oJ time speafietj in cdl 3 oI Art 182 U applicable to it ; and if 
none of them is appiicabtc, it is only thci\,that «\rt 181 will apply '* In 
this ease the decree {passed under sec 68, Transfer of Property AetJ directed 
the sale of the mortgaged properly tn default of pa>uicnt of the mortgage* 
money on or before a date fixed m th« decree On default of pajTncnt 
the decree holder applied lor execution of the decree It was held that 
Article t8i could not apply, because none o( the points of time enumerated 
in the various clauses ol that Article was applicable to the application ; 
thus, clause i did not apply, because the decree was not executable on the 
date of the decree but only at some luture time if default was nude , clause 
7 also did not apply, because the decree as such did not direct the pajment 
of any money on a particular date, but directed the sale of the property 
j! a particular sum was not p-ud by a given lime Con8C<vuentiy Article 
181 was the proper Article applicable to the ease — J?iingtak CeunJan v 
Na«;qppa. a6 Mad 780 (780) See aho r*fl*iir Dai v Shadf Lai, 8 All 
56 {57) A decree for possession of a property was passed subject to the 
condition that if the judEtncnt-dcbior paid to the dccrecholder year by year 
so long as he might live an allowance of Rs 200 per y eat for his maintenance 
the decree for possession would not be executed, but i! the judgment^ebtor 
made default in paimicnt of any year s allowance, the decrccholder would 
be entitled to delivery ol possession ol the property in execution of that 
decree A default having occurred, the dccreeholdcr applied for possession 
under tlic above decree KtlU that Article 182 couM not apply , for it was 
quite clear that clause 7 of that Arliclewas inapplicable, since the apphcatiou 
W4S for po8sr<»sion and not to enforce a fyiyment of money , and that the 
other clauses of Article 182 were inapplicable Consequently Article l8l 
governed the application — Af Kaatnmqd Itlam v AfuAaiMmaif dAmn. (6 
All 237 [2y)) In tin, case it was further licld (at p jjS) that the deciee- 
holdet was not bound to execute his decree upon the occurrence of the first 
default, but might execute it on occasion of a subsequent default ; thus, m 
this ease a default took place in >878 and then another m October 1889. 
and the dtcrccboldcr applied in March i8gj . ji was held that the application 
was not barred by reason of the fact that a default had taken place in 
1878, * e mote than three years before the application, 

A decree which was passed in iSpi directed that the plaintiff would 
be entitled to get possession upon payment of Rs 750 to the defendant 
in any year in the month of Jethi^ The money was deposited in 1915 and 
the application for execution was made in 1916 U was held that the 
appbcation was governed by Art. i8i, and not by Art 182 The latter 
Article applies to eases in which a decree is capable 0/ ateeuhon on the 
date on which it is passed, except in circumstances mentioned in some of 
the special clauses to that Article The decree in this ease being indefinite 
ps to the date on which the payment of Rs 750 was to be made was not 
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capaUe o{ exrcuUon on the <Iato on «hict> it fussed Therefore Art 
tSi appbed and not Art 182, and the nght to apply for execution accrued 
when the payment was made in 191s. the application was therefore not 
barred — /tuimiRav Sheo Dat 17 \ L J 841,31 Cas 576 

Inasmta^nst E and J of whom J died pendinle hte a decree was 
passed in 1906 which did not provide that E should be personally hahio 
but declared that the decretal amount should be realised by the sale of 
the property of J m L's possession E for the first time obtainctl posses- 
sion of J'a property in 1914 and the decreeholdcr applied in the same 
year to execute the decree Httd that the application was not barred by 
limitation ; that Art iSi did not apply, in as much as the decree was not 
capable of immediate execution in 1906 , that the application for execution 
coul 1 not be made till E s^t possession of J s property , and that the Article 
appheaUe was Article iSt. and the right to apply accrued in 1914 when 
E obtained possesson of J's property — e/ Datbkanga v Ilomesh- 
war Smgk, 6 P. L. J. lyJ, IJ9 (P C ). 

A pre-emption decree u incapable of execution until the decreeholdcr 
payu the pre-emption pnee into Court, and consequently clause i of 
Article t6z u inapplicable ; and no other clause in Article 18a being under 
the arcunutoDces applicable, (he general Article i6t would apjily, and 
the time for an application for execution of the pre rmption decree com- 
mences to run when the price u paid— CAArdi v Lulu, 24 All 300 . Ckandtka 
V Kaiu, 32 0 C. 82. 32 Ind Cas ijb 

When a perfwtual injonetion lias been granted, the decree may be 
enforced on each successive breach of it An application fur execution 
of the decree falls under this Article and must be made withm three years of 
the date of the particular breach which is the occasion for the application 
Hut the decreeholder u not bound to take action m case of every petty 
infringement , and the fact that bo does not enforce his rights on a petty 
breach will not deprive hun ol the fruits of his decree if a serious mfnnge- 
ment were afterwards made— PruAarotAef/an v Vterappa, 29 Mad 314 
^317) See also /f«i« Saran V CAafjrSiugA. 23 Alt 463 (4C6) where it is held 
that Article 182 is inapplicable to an application to enforce an injunction 
upon Its disobedience It was held ui Sadagopatkar\ v Knsknanxacharf, 
12 Mad 356 (364), and Coiwamt Cordkan v Goswainf Afukandaii, 40 All 
C48 (631) that an application for execution of a decree for injunction was to 
be brought within 3 years of the date of the breach of the injunction, but 
no Article was mcntiOBed la the jodgments 

Where by mistake of Court, the name of the judgment-debtor has been 
omitted from the decree, the decree islncapaWe of execution until it is ameh- 
ded and the name of the judgment debtor brought on the record , the right 
to apply (under Article 181) for execution accrues from the date of amend- 
ment — JJebi Bakik V. SAambku JJtaS, 48 AU 281, 34 A. L J 266. A I R. 
1926 AH 384 
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38s (387) Ashrajtiddtn v Btptn Behan, jo Cal ^07 Curttdeo v 

Amrtt 33 Cil 080 Budda* v DhatipaJ, 26 AH 156 (150)5 Laksmt v 
Dallam 17 Ali 415 . RnnjfiiiJk Gotiitdan V Nafijappa, 2(1 MaJ 780 

Contn •— /?ajara/naf« v 5fttfa/a>amin<>/, Cl MacI 103 (105) It shoukl 
be noted that rmnj ol these cases wtn iJecMletl under Uic Act of 1877, Jn 
ivhich section 15 applied only to tutls and did ttel apply lo an applxealion 
far eretution of a decree . under tlie present Act all the cases rcUtjtis 
to injunction ated here s^ouM laH under Arlide 1B2, and the tune 
during >*b»cb the csetnlion was sta>ed l«y the Injunction or prohibi* 
lory order would he excluded from computatwii under section 15, which 
now applies lo applications tor execution ol decrees Sec 34 AH 43G, at 
P 

Similar)) where the execution <il a decree was ordcrcii to be sta^-ed 
pending an appeal from the decree and the execution proceedings struck 
off. a subsequent application lot execution o( the decree after dismissal 
ot the appeal was regarded as one for the revival of such procecilmgs, and 
was held lo be govemcit by this Article — Bufi Bryant v. WiAof Ckand, 
5 Alt 459 (461) , Ba^KuDant v Shea Satan, 3 AH a43 

\MieTc an application to execute an e» petit decree was struck off 
the file on the application of the judgmenUlebtor to set aside the deert*. 
and the decree holder (Hcd another application after the rcjccUan of fl** 
judgmcntslcbtor's application for rehearing of the suit, It was held that 


the decree holder s second application for execution was only a continus* 
tion ol the previous proceedings that had keen suspended— Chandra v 
Copt Mohan, 14 Cal 385 (387) 

Where the decree holder is obstructed toy violence or fraud, and a 
htigation IS necessity to get nd olsucbobstruction^ the execution is suspend* 
ed owing to such litigation, and a second application made after the 
termination of such litigation would be a continuation of the first— A'ar/ich 
V Ntlmont, JO C tv N 686. 32 Ind Cas «)3i (932).' 

Where a property attached m execution is released on the claim of 
a third parly against whom the decreehoJder has to institute a regular 
suit, an application for execution against that property made by the 
decree holder after succeeding m the suit is to be regarded not as a fresh 
application but as a revival of the previous proceedings nad governed 
by Article i3t, and the penod of UmitaUon runs from the date of the 


decree in the claim -suit and not from the date of the previous appUcabon— 
Paras Bom V Gardner, z All 355. 357. (r B ). Baboo Pyaroov. Syai Nastr. 
23 W. R 183 . Burfra Narain w PaveAu Mmlt. 23 C.1I 437 (440) This 
pnnciple applies equally to the case of an attachment before ludgment 
Thus where certain properties of the defendant in a money suit were 
attached before judgment, and after a decree was obtained m that suit, 
a claim petition was put by in a third party and allowed, and the decree 
holder consequently filed a suit to estabhsh tus right to sdl the properties 
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1*1 tiTve-ciiVi »”.} o’ •» rf*l a A'-m* »*» kw at <»\ the 

/rf»t» hi iirt <tn Ih^ ♦ilo «■( th»- »«*c1 e'l twforr JwtjOTrnt ww 

»» \•rT>•f^* In' Krtifl'' 1*1 atil »vot Mttttr i*f atvj Ihr fy»j.vl of (imitAtmn 
Ttn J*ri-> tliT I’afr pf t* r Kfretin- In Ihr lattrt ant ant oof froff> the <tate of 
t*^ dorrjf co’rt ot^roti r 1 /■•la'jrat'-tm 4' Mvl t;#* 

fl-o iSo) 44 M I J «*> ••)|nl C»* — T 

Vet Miir^ ijw o'’j<r»of » 1 * two tMoU of l1 e aflathrti rn^fvrty 

hawf ltr>ro ff o »ttAti*A»nt oi <«in tt (fi!« of ih** j'fojv-tfj ’wai 

fSjvvf »ni iVcrP'Vl'pf f 1«1 k wimlit %wt auajoaf It p ot-jpctof l>nt 
> f In <Kst »uil an \ tVn W nvie A*p*^nf njT'UfaUm for 

! >T »ft*fhpiri\t of tlrt* «>t»p fhtnl »1\4re which w« not 
nVxv-.l ft m xffaif *nrrt t» w»* twH that »« II e fwopert) aowslil to tx* 
atlacHnJ snl ** n In thf } »n* ration wa» one n! fell Ihr ilccrprlio} Jpr 
r-irM hat-n prorof’ot the ofijrr in the cKirn 

t« h’Jtl »f t>p ►^fr'oJ aff** ration w>« not a confiniutnn of the 

jffvi. c\ f t o«»c«ti n— I •((onan/aa v /Htgtn 17 Cal i(A 

0:0 

tfrij-rfp* >vjl*f hit fallal to fpmnv^ thr otntacli* li r the etiSm 
ru' Jb \a> t' f tt ird ftemUnc tJ e itrrrrp the *r« n I tppficA 

tSiB wrn t Itp treifM at a ret iral or Irril fontmmnce of the firtl>» 5 Aira 
ftf"! V SatutaU' at jn IVnn 475 ft;!) /lAairusBtiia v Giwrf ^AanAar 
3 AJJ 4P4 Garfai v Mfira y> f K tMt 

An afplfrafinn {nr ex^euti'in i/}' tfe a^iljrnre of a ifecree nit d«mft4eif 
on tfieofijeefinn of the JixJftnent <teht</f that the a't'jrnment was for the 
t*nefA of the Jixf^tnentifel Inf aol that the a»»i|p)te Wfc* t1 ertforc not 
entitlol to execute the ilerree The vaJisBee thereofion t rotiRht n suit 
lr/e»UW»h her ifalm that tft* a'lfijnment wta i ir Areoien liencfit amj she 
ohtajneJ a decree decJiring that el e lu<l obtained a vah t Msimiment mj 
ealaUiihinR her right to eaecnte the decree She then apphetl aRxin to 
execute the decree It waa bell tliat tjie accond appUcatian was one 
h> revive or continue the prevwoa ajn Mc-ition~SM/>/'« WedJw v Avudai 
Amtnai 28 ifaij 50 53 (r n} 

In June tSor an application was made for execution of a decree and 
was dismissed tte apfUcaiit hcftig releffoteij to n suit to establish his 
rights lie did not sue but w September i8<7» ho ; ut in a fresh applicu 
tiort to execute which was dismissed at he had not chosen to bring the Suit 
as directed He then sued and In March 1895 a decree was pxsscd In his 
favour He now jAit In a petition In October 1895 prijSng that hit petition 
of ScpUmtxT tSO* be revived or continued It wat held that aa the last 
application of September i8<>3 had not been merely suspended but finally 
and properly dismissed, the present petition should be treated ns a fresh 
application (and not as a contlnuatfon of the first) and therefore barred— 
SKryoBarayoBo v CMriifKTrfrf *i 3 I«d 257 {2O0) 

W aiiin 3 years from the time fixed in a preliminary decree for sale on a 
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•jppljfv lo 1 pirljcular application « lo ascertain wtictlicr any one o( the 
sevt 111 }Miint» ti{ time spcafittl »n col 3 o( Art. 182 is appUcablc lo it : and If 
none of them is applicable, tt is only th<n,that Aft. i8j w 5 l! apply." In 
iliis c iM. till il* cue under see sS.Tfanslerol Property Act) directed 

lh( sail <>t ilic iiiorij-aqcd properly tn default of payment o( the mortgage' 
riotiiy (rii t>r hi Jure a ilate fixed in the decree. On default Of payment 
the dutrit holder applied lor execution of the decree. It ^sas held that 
Aflick i8i ci'utd not apply, because none of the points of time cnutneratwl 
in the various clauses oj that Article was applicable to the application: 
thus, clause I did not apply, because the decree was not exccutatte on the 
date of the decree but only at some future time if default was made ; chose 
7 abo did not apply, bcc.suse the decree as such did not direct the payment 
of any money on a particular date, but directed the sale of the property 
If a particular sum waa not p-aid by a given tune. Conscrfucntly Article 
j8i was the proper Arucic applicable to the case— Coux'f®" 
iianjappa, ab Mad 7S0 (yfio) See also TAatur Da* v. 5^3^! Lat, 8 Afl 
5b (37) A decree for possession of a property was passed subject to tli® 
condition that II the judgmcnt-dcblorpaid to thedecreebolderycar by 
so long as he tniglu Uve an allowance of Kt 300 per year lor his maiotenanee 
the decree for poMes'ion would not be executed, but if the |udgment-deWor 
made default m payment of any year's allowance, the decreebolder would 
be entitled to delivery of possession of the property in execution oi that 
decree A default having occurred, thcdecrceholder oppbrd for posses^wfl 
under the above decree fUld tliat Article 182 could not apply J fof** **■** 
quiU clear that clause 7 of that Article was inapplicable, since the Bppb“‘““ 
waa for possession and not to enforce a p-syTOcnt of money } and tha* 1^' 
other clauses of Article i8i were inapplicable Consequently Arti^l® 
governed the application— AfwXawwad Jilam v. /Huhantmad A**®”- 
All ay7 (730I In this case it was lutthcr held fat p. 238) that the Jec''®' 
holder was not bound to execute his decree upon the occurrence of th® 
default, but might execute it on occasion of a subsequent default ; thus, la 
this ease, a default took, place ui 1878. and then another m October jSSy. 
and the dccreeholdct applied in Marth 1892 ; it w as heW tliat tbe 3prb»‘*'^“ 
Was not barred by reason of the fact that a default liad taken pl^ “ 
187B, %t more than three years before the appheaUon. 

A decree which was passed id 1894 directed that the plalntitl 
be entitled to get possession upon payment of Rs. 750 to tbe dcf«n<l“^ 
in a«y year in the month of Jfth^ The money was deposited id J9« 
the application for execution w» made in 2&16 It was held that the 
application was govetned by Art. 181. and not by Art. *82 The 
Article applies to coses in which a decree » capahls of tucuUon «m 
date on which ft is passed, except tn circumstances mentioned m so»e of 
the speaal clauses to that Article The decree lo this case being indefi«»^ 
as to the date on which the payment of Rs. 750 was to be taadt was cot 
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run isdUs uMit\rtON Act 


capaU- pI escccl>m «« iLe tSite on %•! Jch il » x» Tlirfcfotc Art 

i8i not Art i8. anj nghl t« »j j'Jj for execution accfnr^I 

trlica the ru'faml •&» t-afe la 1915 the ippficatMn wax lhetrf>rt; rijI 
LuTt%! — ^aitmur Sit» D»f 17 \ L J 841,51 Im] Cat 576 

laaiBtaraicit E and J of «hoa J «fi«l /■rwirx/a Itle a «|ecTw wa* 
pas»«l in i-aoS w'^ich did not provide that L ahouti be pervnall) JuW- 
Imt declared that the decretal aini-ot ahonll U: rrahved b) (he tale of 
th» pn>jw.rty of J tn n • j*3»*e»«on C far the fint time oblainnl 
um of J » property lo 1914 and lh<* d»-cf«boMer applied in the **mc 
year to czeente Uie decree H*ld that the application aa* ivit barrrti ly 

Lmtatjon that Art i8t dii not appi) tn a* much a« the decree war not 

Capable of mmediatr execution in 1 /><» . that the application for execot jfj 
coulJ not be male till L pit pnveMioaol J 1 proprrt) , and that the AilicJg 
appticaUe «rai Article iSi. and the risht to apily accrued in 1914 when 
E obtauseil povKiuon of J a piupeil} — 0/ v Uemni 

U^rStr^i tiPL J IJI. 13^(1* C) 

A pTe-enplion decree ix incapable of execution until (he (lec/eehoMcr 
pa>w the preemption pnee into Court, and c<>nver{urnll) clau»e 1 of 
Article t8] ia inapf licabte . and no other chute in Article 184 UfnR uni'rr 
the arcuiaxtaflccs applicable the ceneral Article 161 uuiild aifU uj 
the time lor an application for execution of the pre-emj ti in dretre clu 
tnencce to run when Uie price is paid— CAArdi V Lalu 24 All 3«,CAa«^4, 
V KaSu 32 0 C 62 52 Ind Caa 156 

%\hen a perpetual Injanction has been sranicd the decree may be 
enforced on each euccesnve breach of it An apj Itcatiun fi r exicuu 
of the decree falls under this Article and tnnsl be made within lhi<r >rartt,f 
the date of the particular breach which is tlic iiccasiun for the aj 
liut the dccrceholJer is not Uiund to lake action in case of 
infrusement , and the fact that he does not enforce his rights on a 
breach will not depnvc him of the fruits of his deuie if a tcrious 
ment were afterwards made — ItnkatatMlan v \ttriippa *9 j ^ 
(317) See aUo J 7 am 5 aran V ChaIjrStngh 23AII 4(>5 (466) where it ( 1^** 
tliat Article 182 Is inapplicable to an application to enforce an ' 
upon its disobedience It was befd in 5 <iia;opacAaH v 
12 Alad 356 (3O4), and Coswanif Cordhan v Coruninif A/aiandan"'^’^"' 
648 (631) that an application for execution of a decree for injuncts 
bo brought within 3 jears of the date of the breach of the iniiov*'' ^ 
no Article was mentioned in the judgments to 

Where by mistake of Court the name of the judgmenl-deUf 
omitted from the decree thedecrceismcapaUcof execution u 
ded and the name of the judgment debtor brought on the tti, 
to apply (under Article 181) lor execution accrues Iron, . 

ment — DebtBakshv Shambhu Dtal, ^9 Ml sSi L i* 

1926 All 384 ^ A. J I 
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WIkk i l(ci ' 1' ei * il once rcRards certain matters 

I „( [ n Diiiii i ji sMl jiuntU asiirtaiiml the penod ol hmitition 
w till run (mil i tins \tIi KJ Ir iii th« «l *tc when they arc ascertained, 
I itu l(iu< U til ^ n «hh I fxtiution as regards those matters 
iiKihiii i{ ill < h ,t ,m \ k rntafrtfMKi i«i M \d 46 (t?) When a decree >• 
Cl I r I iMii 111 < 1 i III iin bum < f moiuv composed of three items, one 
I w 111 h li lb I 1m is( I rt <ti« 1 liimi limn f ir execution ot the whole decree 
niiib (mull r iln \tin l< ) ti< m llu daU >f ascertainment of the unspecified 
buiu — I iliici \ Sii( MiJiaMirt 3b M wl 104 (107) 

\S licri I tu UK \ di-trit. w is t.\ its tenns n »t capable of execution (lil 
ilUr the i\}iir\ <)( SIX in iiilUs tiom the dale ot the decree, because the judg- 
nn-iil di bior liil I- < n iltowid the option o( pasing the decretal money 
wiihout iniiri't within that pi n h| held that Article i8t appheil, and 
the jx.riTi 1 111 limit at I ni r u» iUtt a del loU was made in the pajonent of the 
mom-\ i e liter ihc expiry ol six months from the date of the decree — 
imujiiimiv A>i]-ju shxihtl 4h \11 73 (7t> 21 A L J Bbi.following Wa*a 
raja of Uarbhaiiga v //oiiieiAu>ar 0 I' L J 13J (f* C) Where » decree 
d tUd July 188 lUrccta the plaintill to deliver certain lands to the defea* 
dunl m januarv 1883 Iwlorc he <an recover certain lands from the defen* 
ddul limit vtuin runs from January 1883 and not from July i88i— hfarayaa 

V VUhal IS Horn 23(25) Where a decree for redemption provided that 

the plamtitl would be put into possession upon payment by him to the 
defendant ol the mortgage amount and the value of the improvenjents 
to bt determined in execution, the decree become n complete decree on the 
date when the Court determined the value of improvcmcnU, and limitation 
ran from tliat date — Arijfinan v ArifuAuniun, 8 Mad 137 (139J 

£94 RevlTal or continuation ol previous application for execution 
A distinction should be made between a ««bi application for CJcccution of 
a decree and an application which amounts to a revteaf or coiitirtrM/fff'i 
of a previous one And it is now an established rule of lav. that if the apph 
cation IS to initiate a tirui execution, it would be governed by Art 182, and 
not by Art 181 and if it is intended merely to revive or carry through 
a pending execution, it would fall under the provisions of Art iSt and not 
of Art 182— Sutha CAorior v Mtilhu Veeran, 36 Mad 553 (556) ‘ Chata- 
vadiv Poloort 31 Mad 71175) Kaghubtmiv SAro Soran. 5 All 243 (245) 
^Vhethcr a subsequent application is to be treated as a vexo apphea* 
tion ot as a eonlinua/»o« o' a pnot application, depends upon the 
circumstances of the case, the iutentton ol the Court, and the nature of 
the order passed on the pnor application 

The pnnaple is. that ivhere the proceedings in respect of an application 
for execution have been interrupted by the intervention of objections and 
claims subsequently proved to be groundless, or have been suspended by 
reason of an injunction or hke obstruction, a subsequent application for 
execution, siinifar *» scope a«i ehara'ter, may be treated as in contmuation 
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or rm'"*! r>t Ihr frr>Too* Wii./ 4 af»na«i v Lambtil, 37 Cal 

TVifPoO; O Aj^iya SaH\ C* Armaf* i*C W N’ 31S 

Tbe tarn* l*ct that » *p{'lic4ti-*n j» rfimi ttd iloer not nrcctsanly 
rmJrr the aolT^e^o^t apj^icatjon a f»r»* ■pi'licalion, *<i x% to make Article 
iP; aT^ital^** tn it Tor Kwetimr* imferi nC »li«mi«al arc IikiscIj tntile 
«n »n^icatK«n» »ith the object of rmOMnRCi«^, in •hlch no immctliatc 
rtrK»«vlinr» can t* taken. troTn the li't ot pcmlinR c-ise< If the order 
of ditni«al 11 of thi» eharacter. a tuhw^iuent ajtflicahon 11 not to be con* 
tvleroJ M a /»nk ap^Jiratjon lor raecotion tinrter Article i8i hut as a cob* 
tieuatimi of the jreMnnt appliratiof* aixl |?*\crneil l*y Article i8j— tal 
Cmnaiv Fkitar 5 al>, M lft<l Caa 130 (((t) (Cal ), AaMU Zebra v CooRift 
6«»* 2 r 1. J. 115 (117) ; C» Af'^l>ya Saik v C* Sntaik, 16 C W N 
338 The ilisrma^l t>> the Court ol an carcution j^cUtion Mithnut miticc 
to the parties anl witlviul irmovioR the attaclitncnt Is nn non. than a 
direction Vo the oriCtTi ol ttie Cmnt to remove the proceer.Un»\ Crom the 
l»nnhnK lot. ami Ills rot the eflect «>1 tloMMR the pmcceilings The pm- 
eetsiijiRs Imlialrsl by thcdecfeel« I Ur arc priKlinR, and a aiibscfiueiit apptl- 
ealvin which mereli asks f<*f sale of the i*n.rcitirs alrrail^ nltachesl under 
the prior ai'plieatjon ft a eontinoation of the first—CAalararfi v Poloort 
.ffimrUnimak. 31 Mad 7t (74) The Mulraa IIIrIi Court further l\>-s 
(I'Ain that If an execution application is ^cniin; 1 su1r«e(3uent application 
asking the Court to continue the pcwlifig irmcmlinj; U not govemctl hy 
Articl-* ifi! or trj any other Article, twcsusc the light to apply for the conti 
nuance of the proeirding accrues from da) to <1 ly— CAafararfi v Potoort, 
31 Mad 71 (76); Soiftf Oarmc V t/*(rt«»ycr<» r 3^1 Mad 533 Patlanaia 
\ J'uttayya,y>)-1 L J 215 A 1 It toiOMad <53 Puilayyav Piillamyya, 
47 M L J (>o8 So long as the execution case is pending an apphcation 
to continue it Is not baaed by any Article (181 or i8z) of the Limitation 
Act It may tic that srherc a bar to the further progress of execution 
proctalings has been crcatal by an onUr ol a Court ol competent Jurlsdic 
tvon.anclv proceedings may ority be revived by an application under Article 
101 after Ute removal of the Mr , but In a case where the Court intended 
to and did as a matter of fact maintain an application lor execution on its 
pending file, and stopped proceedings for the time being amt did not finally 
dispose of the application, an application made to the Court tor the sole 
object jof drawing Its attention to tbe pending file, so that a may proceed 
wuth it, IS not governed by any Article ol the Limitation Act An applica- 
tion contemplated by Article 181 is an application required by law to be 
made, but there is no provision ol law which requires a decreoholder to 
make an application where the sole object U the continuation ol proceedings 
in a pending case. When an application is as a matter of fact pending, 
the decreebolder has a right every moment to ask for further progress in 
the matter of tbe application — /<&«/ Naraxn v Jagrani, 28 O C 158, 
ejlnd. Cas 43a, A 1 U 1925 Oudh 353. 
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The dismissal of an application only for administrative or statistical 
purposes amounts only to a suspension of the proctjcdings anti not to a 
tcmiinatjon of the proceedings , consequently a subsequent application 
IS to lio treated .is a continuation of the prior application — Ayusa v. 

i.) L \V 613 A I It 1924 Mad 278, 76 Ind Cas 1261 
Patlanayya v PaMayya 50 M L J aij, A 1 It 1926 Mad. 453 

The mere fact that an execution application u ilruel^ 0// docs not by 
itseU indicate the final dctennination of the execution proceedings.— 
Manoraih'i Ambtha 13 C \V N 533 (5|o) Thus, vrhcrc the dccrtcholdcr 
applied for execution and u appeared that the judgment^IeWor was re* 
sidmg outside the jurisdiction of the Court, and the Court without any 
application on the part ol the decree-holder to transmit the decree to 
another Court, gave the plamtifl a week to apply for an order oi trans- 
misaion, and. as he did not so apply, struck oR the execution application 
on the 7th day, bWd that that was not a proper disjusal of the applica- 
tion, which should therefore be treated as still pcndieg — Subrahmanyan 

V f?a»gi«A, t? M L J 6t6 

If an application for the execution of a decree is struck off or suspended 
for no act or default of the decrccholder, a subsequent application is eeasi 
deted as a continuance of the previous tyne—lihoiuanta v. Zamir Ahmtd, 
3 Pat 596 , AhUar ffuiain v Qudrat Ah, jb O C. 8o6, A. 1. R. X9*4 
31 ; Oamaruddin v Jawahir, ay All 334 (PC); 3fa;«6wlla v VmaJ 
30 All 499 (304) . Ram Cafthaw V MewaLal. A I R. 1922 All 433 5ff<'f“'“ 
Bandhuy Kah Prasanna, Ind Cas 579 (Cal) 

\S here the order of the Court on an execution application is merely 
an order of sinking ofi and not an order fmatly disposing of it, a subiequent 
application lor execution must be treated asono to revive and cany through 
the pending cxecution-procccdiug which was merely suspended, and is not 
an application to initiate a »iea» execution — (laMiarUtftlin v Jaiealiir, 27 
All 334.338 (1’ C) 

Where execution proceedings arc stayed at the instance of the judgment* 
debtor, and the case was struck ofi the file “for the present" and for the 
convenience of the Court, a second application for execution was one lO 

continuation of the former proceedings Batkanlka v. Au*hore Nalk, 21 

Cal 387 (391) Where the sale in execution could not take place owing to 
absence of bidders, and the decrccholder was ordered so pay fees for fresh 
sale-proclamation, which the decrccholder did not pay, and thereupon the 
application fur execution was struck ofl “for the present," htld that the 
words “lor the present" in the Judge’s order showed that the proceedings 
did not come to an end but were merely kept in abeyance, that the attach- 
ment stiU continued, and that the next application for execution made 
by the dccrecholder would be treated as one for revival of the fonnet 
proccedings—WofibnHa v. Vmad BiW. 30 AH 499 (302). It was further 
held in this case that as the decrccholder was not bound by Jaw to pay the 
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cmUof Ihc frrih*AJc pTKJvmalnti, thctl»tnu»:iIof the previous application 
cnnJJ not Ik sail to be a terminatmn uf the procceOing in consequence 
of the decreehoMcr'a omission to »io somethin}; which he was bound to do, 
ani thrrrfnre the »ul»Kqo'-tit application coull not be trtat«| as a fresh 
app’icatioa for execution — Utd (at p 504) But in a Calcutta case where 
the on^nal application was d»»m»se«l owin}* to the decreehoMcr's omission 
to deposit the costs for sersnee of a fresh rale proclamation, and then 
nearly three s-can alterwardi be ma«lc another application, held tliat 
the sa'isequ’-nt application sras not a cnnttnuation of the prcsious apphea- 
tnn, in a* much as the decreeboHer remained quiescent for a long penod, 
and also becanw there was a clear brealc in the cnntinuit) of the proceedings 
b) reason of the deerrehoMer'a omission to deposit the costs, and thereby 
the presoons fenceedngs came to an end — Dhukhiratti v Jo^endra, 5 
C. W. N, ( 345 ) 

If a prior application Is dismissed for default of .appearance, a second 
application ii a new application, and not a continuation of the first one— 
^hmad Khan V Caura, <0 All aJ 5 (* 37 ) 

Where the presious execution proceedings hail been struck oil upon 
flatisfaction bring entered on (be decree, a second applic>tljon for cvecu* 
lion was rot a onntinoation of the previous apphealiun. because the former 
procenlings bvJ been properly and finally disposed of — /v'AairMniua 
V. Caurf, 3 All 461 (487) Where the prior proceeding for execution was 
atruck off owing to the decfeeholder taking no steps, the subsequent appli' 
cation for execution was not a continuation of the prior proceeding — 
Kariih Chandra v Sttmani. 20 C W N <A(/. 32 JiuS Cas 93J (933) But 
svhere in consequence of a suit being brought by certain persons svho 
objected to the attachment, the application for execution was struck off 
and the sale of the attached property was postponod, held that the 
application sras merely suspendrsi and a subsequent application* by the 
decreehol ler after the termination of the suit was a continuation of the 
previous application— 6Aro Prasad v Indar, 30 All T79 (iBo) 

Where a decrecholder applied for the sale in execution of five villages 
of his j udgment-debtor, and two villages were sold and the decree satisfied, 
but subsequently at the instance of another person the sale was held to 
be a nullity, whereupon the dccrceholdcr made another appLcahon for 
sale of the remaining three villages, praying that as the sale of the two 
villages had been declared to be a nullity, the pnor apphcation should 
be proceeded with, and that the three villages which it was not then neces- 
sary to sell by reason of the sale proceeds of the two other villages being 
suffiaent to satisfy the decree, should now be sold. Held that this was 
in substance an apphcation to take proceedings in continuation of the 
previous application and was governed by Article 181, and not by Article 

182 Time ran from the date when the sale was declared to be a nullity 

Uihan V. JaganKath. 28 Ail 632 {653) An application for execution of a 
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decree wj* made m 1917 and twro properties were sold in iqiS ; but in 
igiy a third person F sued the dccreebolder and the |u(Jgnient-<lebtof and 
got the hale hit aside in respect ot one ot the properties, and m 191Q the 
judgment debtor gut the sate ot the other jwoperty set aside on tlie ground 
ol irregularity 1 he dccrcchoWcr again applied in igji forcxeculionof his 
decree IJtld that by reason ol the litigation which took place alter the 
bile the execution proceedings could be said to hive been revived, and 
the present execution application must be regarded as a continuation of the 
previous execution proceedings Article i8r applied, and time ran from 
the date on which the sate was vet aside cither m 1919 or ui 1920, and ffl 
either case the application was tn time — Radha Ktskuii v. Kashi Lai, 2 
Pat 829(8311 /siurre V .l&iul KAalcil. 4 Cal 415 

Where a previous application for execution was dismissed because 
0! a bucccssliil ipphtalioii under O 2J. rule 90, a subsequent application 
for execution is one m continuation uf the prcsious application But 
where a previous apidicxtioii was madcagainat oweonlyof several judgment- 
debtors and has been <lisnui>scd lor that rcuoii, a subsequent appheaUou 
made against aff the judgment-debtors tannol be Ircitcd as an appIicaUofl 
ta continuation ot the previous application , Hie previous appbcation 
being ab inUio a bud apphcatiou, the subsequent application is not oue 
made in continuation o( it~-Aamaf Nam v. Ktiho Prasad, i Pat 701 
(704), 4 r L 1 22<i 

Where upon an application being made for the execution of a decree 
a property was sold, but tbesalewassctasidc at thcinstanccol thejudg 
iQcnt debtor, a second application fur execution bt sale ol the identical 
properties is one m contmuatiuii of the previous application — Kanu 
Zohra V iloondi SuAu, 2 P L J 115 (11&) 

Whcji an application for execution 15 struck oBThc file, m pursuance 
oi an understanding between the parties to the effect that il negotiations 
for a compromise should fail the dccrcctioiaets should be at hberty to 
present a fresh application, an application for execuhon after the failure 
of such negotiation must be considered as one lor the revival ol the old 
execution proceedings— v Nt;«ungh. 10 Horn. iq 8 (in) 

Where an application for execution of a rent-decree was made and 
the sale took place, but on the application of the judgment-debtor the 
sate was set aside, and the execution ease was dismissed for default as 
the decree holder took no further steps, it was held that the exccuUon 
proceeding came to an end, and a subsequent application lor execuUon 
filed by the dccrocholder was «of a coH(tnuahon of the previous applica- 
tion as there was no conbnuity between the two apphcattOttS~-M>d»a/>i)re 
Zontndary v. Dtnanatk. 22 C W N 766. 45 Ind. Cas 712 

Where the original decree holder died pending his apphcation for 
execution, leaving a major and a minor son, and the major son apphed to 
execute the decree as the legal representative of the deceased decree- 



Akt. i5t ] 


TITr tvt>lw U»*IT^TIOV ACT 


669 

*>^Hrr. »IB1 >y. h«i *n< »»»■ rtfcntion applica 

ti'-a f'nrnallv rrT»m>.J W -.a. .truck off on flio report 

of tH rfrcTTT s tfrt*. t>a1teb».f f>o in.lr,Kimn» an I more tMn 
tWe artn t WaMrr tfe i-,nor n,i, an applteaijon for rTecttfion 
ia rrr>*ina»im rl tSe pi»erK»r* «*»rct.t»r.n apptirati<n it wa< hel I that 
a»fHr o'iHral app’ rati-m f >r rtrcn'icn «ia« i!|inif<v>il ts infnictiioua 
tfif onler of ditn «al tia.3 <'l«pn«*>l r t tt o «t>o1> matter for the time l>einff, 
bM that tf p arrrmi apj^Iiealtna «a* a frni appfiralion for evrcutlm (amj 
not In ror'incatio*! nf tf e prrvtou* orip) an I hit ins f»*en prr^enfcil more 
tf'an t’ foe iTam a'lrt the <*itp<.tal of the prior application trat birreil — 
r«?i Igmv Sgila*. 41 Atl 4JJ (^yo a|n) 

In rmJrr that thp applieation mat l>" treafe*! ai a eonlintia* 

Unn of thp |veiv>e« one. It U t'emtan that the aecnml applicitnn mutt 
hp riwt'a* fa *.e»e «■/ ilgratUr to the prrtlour on^—yjadkalmoni V 
37C*I ^ aauWi^ornl application cannot |ie trratetl 

»» a rrtital r f the f*>or apjiination. If the relief rltimnl In the tteo appli* 
caty nt are entirely .li^crnit Thn* where the wconil application wa* for 
•rrittof tlie J»]yri«-nt<!et>t<ir while tlie peeelom appliralinn liaii proeeetJfil 
aeaiRil Ijt fenpi^y, ft wia heU that the aecnn 1 application was a fresh 
»pptiC 4 li/)n arvl eielj not l»* rrcanle .1 m a continuation of the prevjoui 
at It wat perfect!) ilittlnct in ll« nature fmm the former one— 
lira awf t AtU, 7 >fal 505 (5‘>7) * A'rfi»"a;< tiafkitnaiK v AlianJrav 
litUtt 7 Him : fafttwfa 1 Ifa»*ur, 03 Ind Cm 718 A I JI 

inrOSfid titm tfireaira » f/eian 4 P I T a<>5 A I Jl. 

Irujl'at Ijo , //a» Saeup V lfa/<<rrfn./. iB All 0(il) If the second appli 
Catkin for execution aikt f >f tt>« atlachitient of properties oMrr than those 
which were pr rcreded arjimt iri the ^•foc^e JiURi instituted hj the previom 
•p;ticatitn the second api'hcaton It to l>r treitnl at a «rit> application 
*n 1 not at a cr ntinuatinn of the prcviouione— CAa/atarfi ATofiaA v Poloori 
31 &IaiJ 71 (73), /fafAununifaii V tthugoo 17 Cal aOS , Sretnalh v J'i«o/ 
7CaJ 550 (35«)) , % Aughortnalk 21 Cal 387(391) 

When earrulion i>rnccedm^« were ata)c<l hy inJuneHon or prohibitory 
order, it wi» fiekl imder the Act of 1877 that an application for execution 
rnade after the rem >vil of the injunction wat to be rcginied as an appli. 
catim for revival of the former proctMinifs under Art i8t and not as a 
frrsti application un Icr Art i6r xn 1 the period of limitation for this sub 
Sequent application woull run from the dale of removal of the injunc 
tion— Ifaranf I al v Dalai UsLi 0 Atl 23 , Amutya v Preo 7 Ind Cas 
886 , MadkahManiv Lambert, yyCai ^oli .Ghulam Sashtruddtnv Hardeo, 
34 Alt 43O (441) , Sahtna v Canesh 3 P L J >03 (105) , Dibs Ilajo v 
Uartahai, ■y r L T 30 A I R 1926 Pat 62, halyaxbhai v Ghanesham 
5 Ikim 29, Narayan v Sotto 24 Born 3 t 5 • Chtnlaman v Balshastrt 
16 Com, 204 , JiiUTte V Abdul 4 Cal 415 Lutfid v SAumbhudra 8 Cal 
248. f/urretialA v CAuhhI 4 Cal 877, CAitmira V GofiimoAatr I4 Cai 
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(^a 1 /I /ic »|t«rf /i n \ litptn Btfian 30 Cal 407 (4H)'» CuruiM v 
/ItHnf I. \ I Hr) huddar v phaitpal J6 All 15G (150) I taSmi v 
IfallMi 1 \U ) (j ^ /Aiiijftab Counifan V Nanja^^a, 4G Mad 780 
l utn I (jintiiiju \ ^11 alayatflPial 11 Mad 103 0®5) shooU 
1 n u 1 li •\i III iii\ <M tlMst cases were decided under the Act of 1877, «n 
wi I h viLti 1 iii n ill' 1 «1> t*» si4t<s afut did not »pp!y to on appliCoiton 
j t itr nil II ( I (Ucr I under the present Act all the cases relating 
1 injoieu II <iii 1 li(T« wiulil lall under Article jRj, and the tune 
ilii'jiij. which thf i'(itui»n wis siaiej by the injunction or prohihi 
torv order w( nil U txcUulid fr« m computation under section 15. wbieh 
now ipphe., to ippla lU ms I .r ix« tution ol decrees Sec 34 All 43G St 
P H2 

Simi\irl\ when, the (xicution ol a decree was ordcrcil to be slayc'l 
pendioR an appeal from tl« decree and the execution proceedings strudi 
off a subseiiucni ipphcation for execution of the decree after dlsraissal 
of the appeal was regarded as one for the revival of such proceedings, and 
was IkW to be govemtal hy thts Article— B«fi Cr;am v. 

5 ^ll 459 I4G1) HagKulam v Sheo Sofon, 5 All 243 

^^herc an application to exe'-ute an ft parti decree was struck off 
the file On the application of the judgmentKlcbtor to set aside (he deetc**! 
and the decree holder filed another application after the rejection of th* 
)Udgment*debtor s application lor rehearing of the suit, it was held that 
the decree holder s second application tor execution was only aeontinua* 

tion of the previous proceedings that had been suspended— Cfcaiiiira v 
Cop\ Jtfoftan t4 Cal 385 (387) 

Where the decree holder is obstructed by violence or fraud, and a 
litigation IS necessary to get nd of such obstruction^ the execution is suspend- 
ed owing to such litig-vtion and a jecond application made after the 
termination of such litigation would be a continuation ol the first— Karhf^ 
V Niffflom 30 C W N 686. 31 lod Cas 931 (931) . 

Where a property attached m execution js released on the claim d 
a third party against whom the decreebolder has to institute .1 regular 
suit, an application for execution against that property made by the 
decree bolder after succeeding m the suit is to be regarded not as a fresh 
application, but as a revival of the previous proceedings and governed 
by Article iSi, and the penod of limitation runs from the date of the 
decree m the claim suit and not from the date of the previous appUcat.on- 
ParasJJamv Gnrdner.iAU 355.357. (F B ) . BcibooPynroo v Syad Wu«r. 
33 W. R 183 . nudra Nflrain v Pmicfcu Arnifi. 33 Cal 437 (4,0) This 
principle applies equally to the case of an attachment before judgment 
Thus, where certain properties of the defendant m a money smt were 
attached before judgment, and after a decree was obtained in that suit, 
a claim petition was put by m a third party and allowed, and the decree 
holder consequently filed a suit to eatabluh his right to sell the properties 
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ia rrrn.ii->n j oVi n'>1 * jt >ti» f»»-nr ai appliftlion l>y the 

Her Irr 1' e *11* ri| »' » Irt^jirrijr* jiitaehM t«i‘fnrf |»>ilgTO«it *rai 
tn'mirj H \nict' 1*1 a*^! nnt In i*i 4 r 1 the ppfv>t of limilition 

na fn>-i tie «*s*f r-f ‘‘le I'ete^re In «m an ! not from the elite of 

t‘e«3et*»r r*i 'er eeeralir-n*— a a I eetafara/Baej Mill t?® 
(tr> 1V1 <5M I. J fit Tninl r«i -n, 

Hot «hr?e t 1 ,» ol jeftot'* tjim 1 1 tan thml< of th" allaclietl pror*Tty 
hsM-i; lirm aH>anl ll e ittai* •net-t nf tan Ihirjt of t|„» prnf«r1) waa 
ra.vil RoJ iV dertneV I lef flnj a trimbr atiit asiinit the olijeclor, hut 
he a t»i<nefTn fj,i |n that aiat, an-l tlrf^ Im* ms !e a *erf»nil Bprllfstfon for 
e*ecxU-m ye’aiicf (it ittaelimTot «v( t’le one thiol ihitif which WM not 
n:V-av«i (f/im at*ac'i"^ent ft wa« Irll thil a» the jnnja-rtj reiMfjht to !*• 
st'st'iM «ftl wilt t*-e seerM >n<ljr>t{on wa* one which the ifecrrehol ter 
T-if’t half piyreJM acalntt. n ttwlthitan line the onlef In the chfm 
ir-ecreijjrp Xr ’4 that the aeom! a(>j 4 lfsth>n ws» not i cnnIinualioR of the 
l»ev»oci jir(>er«sjt.ij. jnr etecxti V 17 Cnt j 63 

(t7«) 

\\1»ere the decree leel I'T hi* (alW to remove the olntitle (f e theeliftn 
rut fn Ia IV thjnl fiatt)) to hi* r«ee«iloR the deerre the »ec<>n'| apfiliM* 
Urn fatin t !»• tieitnl a* a ten*ilof leyil continuance of the fimt— Siirfl* 
#«*n V Rarataftfaf jo JVrn 175 (i;A} : A’isiriinHiita v Cairrf 5fiitnAtfr, 
3 All Ctffti y Mfita y> P If iP3J 

An ijif^ieatlon (or eiecution l») the i^'lpiee of n ilecTee wM ditmlised 
on fhe oh/ction of the {u-hment «le|»trtr tint the a'llrnment wai for the 
henefii of (he jaf^entejehtor anl (bat the lusirnee wit* thereforo not 
eitjtM to eaecule the deem- The a*Mjftiee thereupon brought n soft 
to cstaUith her claim that the ***lcomcnt wa* for Aer own benefit, and she 
obtained a deorc decJsnng that »!►« Iia>l oWaineil a valid assignment and 
mUblishing lier right to eaecute the decree She then applied again to 
eaceute the decree ft wa* lieH tint the second application was one 
to rev}i-e or continue (he prrvlius apidication*— tlrddia v Avudai 
Ammal, 28 Mai y), 53 (P II ) 

In June an appheaboj* t*a» made for execution of a decree and 
was dismissed, the apflicant taing relegitetl to a suit to establish his 
nghta ife did not sue. Init fn September 1892 he put m a fresh ippiica- 
tion to execute Mhich was dismissed, as he had not chosen to bnng the suit 
as directeil He then sued, and in March 1893 a decree was passed in his 
faiour He now |fbt m a petition tn October 1803 praying tliat his petition 
of September I892 be revived or continued It was held that as the last 
application of September 1892 had Hot been merely suspended but finally 
and properly dismissed, the present petition should be treated as a fresh 
application (and not as a continuation of the first) and therefore birred — 
Suryanarayana \ Curunada 21 &fad *57 (*^)« 

Within 3 years from the time fixed In n preliminary decree for sale on a 
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mortgage the decree hoWer made an application Jor a final decree but the 
application was returned for a correct statement o( the amount due and /org 
propf r descnplion oi the mortgagetl property No time was fired for the 
amendment and the decree holder presented hw amended application more 
than 3 years alter the time fired m the preliminary decree Iltld that this 
appl cation was a continuation of the previous application and was not 
barred — Kalin Ma’ v Kasfti Wart ao A L J 580 AIR 19^* All 
6S Ind Cas 175 

An objection to attachment was made by the judgment-debtor and 
disallowed lie appealed and while the appeal was pending the decree 
holder made another application lor execution The Court struck ofl the 
application on the ground that it was impossible to proceed with it m the 
absence ol the record which was in the appellate Court The decreeholder 
filed a third application uithm three years alter the return of the record 
Irom the appellate Court though more than three jears after the previous 
application -Held that this last app), cation was a continuation of the pro 
vious application and time tan when the appeal war disposed of and the 
records were returned The application wis therefore in time— 

V Shea SaraH 5 All 243 (2^4) 

dg4A LimitaUen m respect of such appi cation —tMiere an applies 
la made to continue proceedings m a ptndixg execution the right (o apply 
accrues from day to day and will not he barred until 3 yean have elapsed 
after the proceedings have ceased (e is pending— Sii^&a Chariarv AfiiMirt 
ran 36 Mad 333 {557) Pullayya v Puttanayya 47 M L J 608 AIR 
1925 Mad 152 Chalauadt v Poloart AUmehnniah 31 Mad 71 f?^) 
Raflanaya V PaUaya 50 M L J 215 Keifnr Waffi v HatraChattd 8 Cal 
420 Jfetal Karatn v Jagrom aS O C 158 AIR 1925 Oudh 552 

Where a sale held in execution of a decree « as set aside and the decree 
holder was ordered to refund the purchase money a second application 
tor execution of the decree was governed by tl is Article and time ran 
not frotn the date on which the sale was set aside but from the date on 
which tie decreeholder was ordered to refund the purthase money to the 
purchaser for tiH then he 1 ad no right to call upon the judgment-debtor 
to pay hia judgment^lebt a second tune— KamiM«d> I enhafa v Lakhoju 
China 30 Mad 209 {2:2) 

In execution of a mortgage decree the mortgaged property was sold 
and the judgment-debtor purchnsed it Unams The decree holders made 
an application in November 1S91 to set aside the hemnn purchase and 
resell the property The first Qiurt found that the purchase was not betta 
iiif and confirmed the sale in Apnl 1892 but this decision was reversed on 
appeal in 1893 The decree holders thereupon made another applicabon 
for execution and re-sale of the property ju December 1894 It was held 
that tins application might be regarded ns a continuation of the applica 
tionof Kosember 1891 for re sale of the property and as the decree liolders 
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were precluJed b) the first Conrt s finding of ijth Apnl 1692, from liking 
for silo until It w IS rexei^eil on ippcil in i^«)3 the ipplicntion w ns m time 
under this \TticIe — r'tghuualhx tatp 23 Cal 397 ft02) 

If the judgm^nt-ilebtor prefers an objectfon to the attncluncnt of the 
property, the period of limitation In respect of the decree holder's second 
application for execution runs as soon as the jiiigment-ilobtors objeebon 
ts dl'missed whether hj the Court of first instance or on appeal If the 
jodgmcnt-<lebtor'3 objection is allnwei! Ij> the Court of first instance, but 
IS dismused on appeal the right of the decreeholdcr to apply for a second 
time accrues from the date of the appellate decree recognizing his right 
to execute the decree — Suf'f'a Iiedli>xr ' AiuJiti :S Mail 50 (53) F C 
If the ludgment-debtor's objection is dismissed on appeal limitation 
tmukl run from (he date of tlie appellate decree and the fact that 
the judgment debtor has preferred a second appeal to the High Court will 
not postpone the running of time — JtMJdfr\ DA<in/)a/ 26 All 136 (139). 
CialaTadi Kcttah v Pdoon 31 Mad 71 {73) hartteh v A'lfmeni 20 C 
\\ V CSC 32lnd Cas 931 If thejudgment-debtor sobjection isdismisscd 
by the Court of fint instance time runs from the date of the decree of 
that Court, and the pendency of an appeal by the judgmenMebtor from 
such ileereo cannot give the decreeholdcr a nght to defer execution until 
the disposal of such appeal 

So also, if a third part} prefers an objection to the attachment and 
sale of tlie property, and the objection 1$ allowed, in consequence of which 
the decree holder has to institute a suit against hun the period of limitation 
runs as soon os the decree holder gets a decree in his favour m that suit , 
and the subsequent application must be made anthm three years from 
that period The fact that tliat person has preferred an appeal and that 
appeal has been dismissed will not entitle the decreeholdcr to count-the 
penod of limitation from the date of (lie appellate decree Thus an 
application for execution of a mortgage decree wns made and granted , 
but subsequently an objection was filed by a third person and allowed 
The decree holdeis then sued the intervener an 1 in 18S8 obtained a decree 
declaring that the property was liable to be soltl under the mortgage 
decree An appeal was preferred by that person winch was dismissed in 
i8gi An application by the decree holders for execution was again made 
in 1892 It was held that this application was barred on the ground 
tliaf the nght had accrued to the decree holders to apply for execution or 
proceed with thiiryapplicition immediately on the pissing of the decree 
in their favour in 1888 and not on the passing of the appellate decree m 
1891 — Desraj v Karam, 19 All 71 But in another Allahabad case, 

where the objector s suit was dismissed by tlic Court of first instance but 
decreed on appeal and was finallyr ibsmissed by the High Court in second 
appeal it was held that the final decision of the High Court in decrcehalJer s 
favour hid the effect of revising the decreeholdcr s previous application 
43 
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for attachment and Sale — Shro Prasad\ /nrfar, 30 AU 179(181). ButthiS 
was niercK an obifer In Natayan v Sono 24 Bom 345 (349) a decree* 
holder who got a decree for khas possession applied for execution, butwa* 
obstructed b\ a son of the defendants and the dccrrehojdefliad to institute 
a suit against him the suit was disposed of in favour of the decrecholder 
by the Court of first instance (bul this order was passed somewhat irregu- 
larl\) an I this order was hnall> toofirmcd by the High Court The decree- 
holder then applied again for etecution vnthm three jears of the order of 
the High Court Htld that this application was not barred, as time ran 
from the date of the order of the High Court and not from the date of 
the order of the Court of first instance which was somcavhat irregular and 
opposed to rule 

Where execution is stayed by an tn)unction, bmitation will commence 
to run as soon as the order granting the injunction Js withdrawn If 
the injunction cornea to an end by order of the Court of first instance, 
limitation will run from the date of the order of that Court, and the fact 
that an appe il has been preferred bj the other party from that order will 
not entitle the decree holder to deduct the time of pendency of the appeal 
— fiafwaiit V BuiK Siujh, 41 AU 5*14 (566) , Madho f’rasorf v Draupaix, 
43 All 383 (386) If the injunction comes to an end by the order of the 
Appellate Court, the time for making a fresh application runs from that 
date, and the fact that there was an appeal to the Ifigb Court will not 
entitle the deciceholder to calculate the period from the date of the decree 
el the High Court conhrodng the lower appellate Court’s order— Btidirr v 
Dkanpal 26 All S5fi (tfii) 

695. Other applications —A money-decrceholder and his jodgraent 
debtor agreed that the amount of the decree should be pajaWc by jns- 
talments and that if default were made in payment of any one instalment 
rthe whole decree should be executed The Court sanctioned this agree- 
ment A default having been made by the judgment-debtor, the decree- 
holder applied for recovery of the whole amount of the decree Held 
that the application of the decreeholder was one to enforce the agreement 
rather than an application for execution of the decree jn the strict sense 
of the term and therefore Article 181 and not Article 182, applied Time 
ran from the date oi the default— 5 A«»i Karan v Piart, 5 All 596 

tVhere an instalment decree »iiJi was passed in a mortgage suif, and it 
provided that a certain sum should be paid every year in Jeth. and that 
if default were made for three years m succession in the pa>'ment of the 
instalments the decreeholder would be at liberty to recover at once the 
whole amount, i e to apply for an dWer absolute for sale of the property, 
held that none of the clauses (not even clause 7) in the third column of 
Article 182 applied to the case, and that AHicle J8l was the proper Article 
applicable to an application lor enforcement of the instalment decree by 
an order absolute for sale , and the right to apply for an order absolute 
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for sale accrued on tl e occurrence of the third consecutive default— Bdifri 
Sarafan V hu"} Di\art 35 All 178 tS Ind Ca.s 731 

An application bj a ]u Igmcntilebtor for restoration of Immoveable 
propertj «eizcil bj the decreehoHer in evccss Of what has been decreed 
IS pnaemed ba this Article and not b> Article 163 because that Article 
does not applj to an application by a fudgmml debtor — Abdul Kanm v 
ItJjmunmtsa 38 All 330 Seo this case and setcral other cases dted 
in Note tinder Article 165 

^^*he^e a sale held in execution of a decree avas set aside at the instance 
of the judgmentylcbtors and possession nas restored to them an applica 
tjun made b) them to recover compensation for the period during «hich 
the> were kept out of possession is goacmed by this Article as It is an 
application under the C P Code (sec 144) or at least contemplated by 
the C P Code and most be made mthin three years from the restoration 
to possession— y«gdi/> V Holloway aP L J 206(208) 

here pending an appeal to the Pnvy Council some of the i>arties died 
and their legal representatives were not brought on the record before the 
decree an appbeation to add the representatives as parties to the decree 
falls under this Article and the nght to apply accrued from the date of the 
decree — Aafyetis Tiritoengadaswamt 47 Mad 618 47 M L J 134 A 
I R 1924 Mad C93 80 Ind Cas 85 

An application by a creditor of an insolvent to prove his debt and to 
have Ins name inserted in the Schedule was governed by this Article as 
it was an application under sec 333 of the C P Code of 1882 the right 
to apply accrued from the declaralioo of the insolvency— ParsAorfi i,af 
V Churn Lai 6 All I43 (( 4 t) 

An application by a creditor under sec 37 of the Prov Insolvency Act 
(1907] for a declaration that a sale made by the insolvent within 3 months 
prior to the application for adjudication is null and void as against the 
Official Receiver is governed by this Article and the starting point of 
limitation would be the date on which the debtor was adjudicated an 
insolvent — J^tklta Mai v Marwar Bank Ld 1919 P R 151 52 Ind Cas 
t 83 But it IS doubtful whether Article 181 would apply as it is not an 
application under the C P Code See Ptrik* Nath v Dasheshar 69 Ind 
Cas 403 (Lah ) 

Application for extension of It m to pay mortgage debt — A mortgagor 
obtained a rcdcmption-dccrcc m J907 ordering the mortgagor to pav 
money and redeem within six months Nothing was paid under the 
decree Tl e mortgagor then assigned his interest to C who applied in 
1915 to be allowed to pay the money and redeem It was held that the 
application was to be treated as one to extend time for payment of the 
mortgage-debt and not being provided for elsewhere fell under this Article 
and was barred as the right to apply accrued on the date of the decree 
or at the latest on the expiry of the penod of 6 months fixed for the pay 
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, .. I I < - Ij T,v«) asamninc ■‘In* n -vtsf up"' to'^v nis 

i I -i I I 1 •< t«n» Jwr ^vmrti* t) -t^jc mirtpap'-de^J* 1311 * 

[r sf.i I « ‘iJ* u*- io I'^s J£ Ip 

« I u'li ‘’•111 u,T *-•<. Mi*i fl «{ il**" *«d«»P*JW 3 -a'-crv« anfl 2!S sndi 
V- uM^tlh wt»^ oTsd-T <\.rt tSi — 7 <tiwd« i Cf’^'a’ ^3 Bq«v ORq 
7 j<j 

Applui:\iur jor MhtiiI «f — *» e 7 iyiIi'aL*jjn "br £ ^isccinsr' 

loi f* {wild of pyf tiav iM *p*-i Vil^rv ‘b*- srj** Iraj s"* ss»Jt -as -rota 
vpr>v e 611-1 Irojjj ) 1 \j\ )i»drTO’^'dt.t>*0' ialis ■nh 3 '^ -lliis <^c 3 -, En 3 

tjiut runt Ifon f-d*- 'U\t ol tU«- fifoi ofdfr br Hi? Higii CcnS^aH 

ll»«- bal'.— ~Oui££a*i v PraSai 3 I AIL 

372 ( 3 '<l 

S'i els**^ ati bi an aacboo-jmrcbawj-, -viia has faHed ‘‘a 

oWaiii 1 ju o 1 projn f 1 ^ piucbai'd ovruig to tb" 

Iiaviny w> in Xh^ •^rrfper'v ivf Jf’isj'i o? 7 vc*tJ 5 M« 

iDf^r^y vftin; aw 4 e tl»? taJ* .s r^rru-d br lUtscJ* s&'j so Isr si 
< 1 « n-ffiny fct.id*' «aJ? !* «>nc<fn<-d and In Artjtj? s®J jb rcT^ct cl 
ftvad oi ^ SerfuHrs 57 CaL 735 (*« ttj» 

csvt ciVid In boi* <X/j Ui-J'-r Articl* lOO) 

V an tit forte <J?cre<* vnd?t »taclj ibe dtc?e boian »«l«ed the 
AtvxXil mounts wu alum&rdt ««t isvii. aad aiier mn&I of tbe cal 
»jt iOi?f d«cfe<“ V ts pa*s <?4 b) 1* bjcb It? ongsaa) dttrrts] aapnat vas te* 
ijfwd I>y 4 ci-t^ain twn, in apjAita'wn tjy Hit j-DifatnlMStWts for refwnd 
of llw arjourt ((y ti»* difltnenc? btt«t?o the *ca rtatsed by 
decfci )wW?r and the evm finally deaeciJ) lei) ondcT this Article T^'* 
right to apjly accruM upn ttie pasnng ol tbe latter decTee->'B»AflI v 
Jatnno 50 A« (478) 

The jiulyment-iJeljtors ayamst whoni a decree had been executed, 
fiPlIii’d for refund of the money ifcbich they alleged had been recovered 
Jn i-aoculjon by tJie decree bolder in excess oI vhat v,tis actnally do® 
Upon tWs apphcitron an accnnnt was taVen by order of Court The 
JiKlj^mcdlHlcblijr then applied to Ibe Court lot an order upon the judgment 
cf'dlbir ti> refund the excess It was held that this Article applied to th® 
nppllcsilon, and time began to run when the account was talccn (and 
wlien the excess nmount had been paid to the dectceholder)-^ilf«li* 

V Ihil nihal 7 All 371 (372) 

/ip/>l(£(iHo)i Jor aicertaxnwest oj mesne prowls i — According to the 
Cilciitts High Court nn application for ascertainment ol mesne profits 
(im )i r ihe n)\ C 1 ’ Codc\ Is twl gcivemed by any rule of limitation 
either under Article 181 or Article t8* because it is the duty of the Court 
W asrerl dii the mesne profits awarded by a decree svithnut any application 
)«)»« maiie— Piiran Cftnnd V HadhaftisArn lO Cal 13’ 139 t? 

Hild view was followed l>y the Allahabad High Court in irahya Cifr* 
Nrtinr J/ns<in, 26 Alt O13 and AM, CTtnar^an v Ztnei, 35 All 385 
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Ih- Mtlris m 1 Ilish Omrts were «»( opini m thit under the old 

Cch'c iI llie decree direcicd thit the mc»He profits shoul I U ascerttineiJ 
jn est-enfmn the apphCAtj*’n I >r the ascertainment c ( ine 5 >nc profits was 
an ajT licati >n in execution an! the limitation applicable to such appli 
cation was that applicable lor exccuUm apphcatmis viz Art i8z — 
/Tamiina I^eddi v lidhu litddt 37 Mvl 186 (i>8) Caugadharit v 
paSalnikna 45 llom Sin (S'G) 

Hat after tbe passing o( the f>e» r I tiHlcufioo? tTic ascertainment 
of riesnc profits has been mulea partof tlicsuit an 1 in cuntinuation thereof 
Sucli a iiroceeding is n > I mger a seiMratc i rocctali ig and an a| j hcati in 
/ >r ascertainment of mesn" proAU is no k iiger an apphcali jii in execution 
<r>nsci]uentl) \rticlc iSl vvuuU now ap| I3 tusuch application — Uarakhpan 
s Jagd/b 4 I’ll 37 3 r L T 6t(> \ I li I Pat ,81 8^ Ini Cas 
S7J , and the right to tppl) accrues when the delivery tf possissi >11 i!> 
given Of from the dale of the preliminary decree — lit I Hut the Bombay 
High Court still adheres tn the old view (wr that Article 1S2 applies) — 
^usufAhv Sayad Amin 47 Bom 778 /3 Bom 1 K 810 73 In I Cos, 
*33 A I II 1923 Bom 3GG (following 43 llr^m 81/} 

Appfuation for restitution —See Note <vk) under \rliclc i8: 

678 Appheatlon by Corernment — ( ovcrnmint is n I intitlid 
tu exemption from the provisions ul the Limitation Act relating to ai phea 
tions Therefore on application by the (»ovcnimcnt under sec 411 of 
th*- Code of Ovil Procedure (1882) to recover the amount rf Court fees 
from a part) ordered by the decree to pay the same is subject to the pro 
visioos of this Article— ‘/Ippeya v Collector of I i.agapalam 4 Mad 133 

(156) 

697 Application by minor — Section G refers only to nn applica 
tionfortbe execution of a decree and docs not apply to an ai plication under 
this Article Consequently a minor in making an application for a final 
decree for sale on a mortgage (which is now govtnicU by tins Article) cannot 
get the privilege of section 6— Mza»H iddtn \ liohra lihun '>eu |0 All 
203 (203} , I tnoyakroo v Dasjnath 13 N L I< 3O 


182 — ror the execution TJircc i 
of a decree or order years 
of any Civil Court or where 
not provided for by a certified 2 
Article 183 or by copy of 
section 48 of the the decree 
Code of Civil Procc- or order 
dure, 1908 has been 

registered, 

. SIX years 


The date of tlie decree 
or order , or 

(where) there has been 
an appeal) the date of 
the final decree or 
order of the Appellate 
Court or the with- 
drawal of the appeal , 
or 
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182 —For the execution Three 3 (where there has 
of a decree or order years been a review of judg 

of any Civil Court or where ment) the date of the 

not provided for by a certified decision passed on the 

Article 183 or by sec copy of review or 

tion 48 of the Code the decree 4 (where the decree his 
of Civil Procedure or order been amended) the 
1908 Contd has been date of amendment 

registered or 

SIX years 5 (where the application 
next hereinafter men 
tioned has been made) 
the date o^ appl^i n g m 
accordance « ith law to 
the proper Court for 
execution or to take 
some step m aid of 
execution of the decree 
or order or 
(where the notice next 
hereinafter mentioned 
has been issued) the 
date of issue of notice 
to the person against 
whom execution is 
applied for to show 
cause why the decree 
should not be exc 
cuted against him 
when the issue of such 
a notice is required by 
the Code of Civil Pro 
cedure 1908 or 
(where tlie apphea 
tion IS to enforce any 
payment which the 
decree or order directs 
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to be made at a certain 
date) such date 

Lxplinilion 1 — \\ litre the decree or order lias been passed 
sc\*crallj in faaoiir of more persons tinn one, distinguishing 
portions of the «ubjcct-mattcr as pajablc or deliverable to each, 
t!ic application mentioned in cbusc 5 of this Article shall take 
cfTccl in fav our onlj of such of the said persons or their represen- 
tativcs as it may be made bj But where the decree or order 
has been pas^ jointlj m favour of more persons than one, 
'uch application, if made bj an) one or more of them, or by 
his or their representatives, shall take c/Tcct in favour of 
them all 

\Micrc the decree or order has been passed severally against 
more persons than one, distinguishing portions of the subject- 
matter as payable or deftvcrabic by each the application shall 
take effect against only such of the said persons or tlicir repre- 
sintativcs as u may be made against But where the •decree or 
order lias been passed jointly against more persons than one, the 
'’application if made against anyone or more of them or against 
lus or their representatives, shall take effect against them all 
Explanation II — “Proper Court ' means the Court whose 
duty it Is to execute the decree or order 

Tim Article ootTMpon J? to Art 179 ol Act \V' of 1877 
698 Change —In clauic 3 the words or the withdrawal of the ap 
peal art newl) added Clause 4 is new Clauses 5 G and 7 correspond to 
clauses ^ 5 and 0 respectively of Article 179 of the old Act 

The law of Iiniilation applicable to proceedings in execution Is not 
the Ian un ler wluch the suit was instituted but the law m fjrce at the 
date of the application for execution Therefore where the suit had been 
instituted under the Act of 1871 but the application for execution of 
the decree was made when the Act of 1877 came into operation the apph 
cation woufd be governed by ffte fatter Act — Guwpaitapa v Vuhhadrapa 
7 Dom 459, Kuppu V Satninalh 18 Alad 482 Beeharam Dulta v 
Abdul Wahed 11 Cal 55 (dissenting from Bthari Lai v Gobardhan 9 Cal 
44G) Jagmohun Afahia v LuehmeSfur Stngk 10 Cal 748 

G79 Applications under this Article — An application made to 
obtain resHlulton under a decree in acmrdancc with section 583 of the 
old C I’ Code (1B82) is a proceeding in execution of that decree and is 
governed by tius Article— KanA-ivya v Ragkavacharlu 20 Mad 448, 
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82 52 In 1 Cis 157 Mr RvistoiHj* isof opinion that such dccreu is capable 
of immc Uitc execution is it is open to the dccrccholder to pij the price 
on the liy H c Icercc is passed and tbcretorc iti application for execution 
comi-s witl in clause 1 ol Art 182 — Kustornjecs limitation 3Td Edn 
p 7 3 \Shi.rc there was a direction in a pre emption decree that the 
purchase money should be deposited m Court within 31 days from the 
date of its being final the decree did not become fiail until the time for the 
appeal allowed by law hid expired or if appealed from had been decided 
by the ultimate appellate Court — Sheikh Cwa v Jl/oAii«a liiOi i All 
132 PamsaJiai v Gaya 7 All 107 

702 Date of the dee ee — ^The date of the decree is the date on which 
the judgment is pronounced (O 20 role 7 of the C P Code) and not the 
date on which the decree is actually prepared and signed by the Court 
— Aftul V Umda i C W N 93 KaftAaf v Jogendra 10 C L J 467 
Surajdeo V Musahroo iP L J 359 Hiralal v Jamuna Prosad 5P E J 
490 Gofamv Gof;an 35 Cal 109 Narsm^raov Bando 43 Bom 309(317) 
and the fact that the Court fee requited to be pud in order to validate the 
decree (which was pissed in a suit for accounts) was not paid till some 
months later would not give a diBerent starting point nor would the 
payment of Court fee constitute a step m aid of execution withm the mean 
mg of clause 5— i?Art;dH V GimA 17 C W N 959 

Time runs from the date of the final decree Thus a decree lor sale 
on a mortgage was passed against several defendant? jointly on the 25lh 
August 1900 and made absolute on the 21st December 1901 As against 
one of the defendants the decree was ex parle and it was set aside as against 
her on the nth March 1902 Subsequently a decree was passed on the 
ments against her also on November 16 1904 and it was made absolute 
on November 27 1905 Held that the latter decree supplemented and 
completed the decree previously passed and limitation for execution ran 
from the date of the latter decree (Nov 27 1905) that being the date 
of the decree under this clause — Azhfaq Husain v Conn SaAoi 33 AU 
264 (P C ) 

703 Clause (•>)— Appeal — A decreeholder is entitled to wait until 
the decision of the lower appellate Court before applying for exq^cution of 
the decree of the Court of first instance and the period of limitation runs 
from the date of the decree ol the lower Appellate Court — JfrisAiia Lai 

V Satyabata 51 Cal 342 81 Ind Cas 569 AIR t924 Cal 686 Time 
IS to be calculated from the date of the appellate decree whether that 
decree affirms or modifies or sets aside the original decree— ilfd Mehdt 

V JVfoAiiii Aa »»a 34 Cal 874 AruAnaiiav hTatgammal 26Mad 91(95) 
SoAm Nandfal V SaAtiDAiram 48 AU 377 

The words where there has been an appeal mean where a memoran 
. dum of appeal has been presented to the proper Court and not where 
the memorandam has been presented and admii'ed Therefore if a 
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cstnoranJuni of ippc^l was trintfj for u'^n of aj Iitional court 

fc« detfarr^l to lr%TsU<* thereon IimJtstioti voulf- still run from the 
dale of ihr Apj'rllate Court » orJcr of rejection — t up Sin(h \ Muktirn) 
Str/;l 7 Kll ^8“ HataKij humat \ tfiiyuri 7J InJ Cxs 670 (Ca! ) 

It i» to"iH'nt that an hss l«ecn prc'-enlctl sn 1 heani to bring 

tlir CAS^ cnlrr Ihn elame aUhonith tlir spjx.llalc Court imj have <lc 
n foS t'jt no appt al wauVI I o— II «*ir t/i>4 in V I nl>l Stngh 0 Cnl too 
(Dot Ihc AIJahaKiJ /figli Court «M>trt in StMh \anJMl v Safiu 
/>ll«ram 4S All J?;) also a decree of (he \ppellttc Court dismissing 
(I- appralis barml |i) h-ii(at< n wi(lgi\-e s frrrh starting [it int of limits 
tion— fliiovs CkjnJet \teiiu" lACal 2$o SimiUrK m onlcroftho 
An*'*t^*e Court tlMmisting II r apjeal for ilefsiilt of prost-cution nr by 
irav n of the apprllinl not pressing the appeal is an appellate oficr 
withn the mean ng of thb clause— ffjfAe \ Jadunandtn 6r L 
J 77 Paxiur Itahman v t/dAamm4<f jO All 3S5 

The wonl appeal near:* notonly an appeal from the original decree 
Iwt alv» an appeal againtt an orfer passe! in review of the origins] juilg 
ment— Narjtiff v \tadku 4 All jpi Hut it does not contemplate an 
appeal against an order of dismissalof a pi-imon for rcvitwof ju Igmcnt 
becaav such an appeal does riot lie — Hamliatanv Uff”ira A I ft igjj 
Cal :8s 68 in I Ca.s 7J7 St also the word appeal does not enntemphto 
an appeal from an order dismissing an apphcati >n ma<le b> the judgment 
debtor to net asi tc the onginal decree (which was passe 1 ex parte) because 
(he infructu los cfTorts of tl e ilefendant (o set aside the es parte decree 
obUmn! by the plaintifT conn >1 hove the effect of extending flie period 
wftbm wtucli the plaintiff is allowel b> law to eaecutc h« decree — Jtiaji 
V Pamchandra iCBom tij (disvntiog from £.Ml/»f v Smiibhudri 8 Cal 
Z46I , SAea Prasad v AnrudA 3 AH jyj Raj Urtjraj v Nauratan 3 
P I- J JI9 44 Ind Ca.s 375 Daihanlha V .-fHfAorr 21 Cal 387 
Jalatkhan v Rahim hhan iS L R 190 

An order of the High Court m misien modifying the decree of the 
first Court is an order in apjical according to the (Calcutta High Court 
and time runs trim the date of the order — Gurtipada v Tant Dfiusan 
22 C W \ 13S 44 Tnd Cos 141 Hut the rejection of a revision 

petition without summoning the responJent cannot enlarge the time 
because such an order is not an appellate order — Masian v Pahlxian 8t 
P L R t'jog 4 fnd Cas 6»o According to the Madras High Court the 
dismissal of a revision petition cannot give a fresh starting point but 
if the High Court accepts tlie petition and interferes in revision It either 
passes a decree wl icli may be executed nil Icr clause i of this Article or the 
case IS sent down with a direction to the lower Court to amend its decree 
Tl c latter appears to be the regular oiuise and in such event either 
clause (t) or clause {4) applies — Subramanta v Seel! ai Amtiial 36 Mad 
135 {*37) 
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Uie surfh« of the defendants hsve Kvn hM J to nm from the date of the 
Appellate decree, eafn thoHjh the simlirs were not parlies in the appeal — 
Ciktlaf'pa \ Pamehandra Ilom 34 (40 4'*} 

704 Withdrawal of appeal —The wortl* 'or the with Iran al of 
appeal haae Iwcn newlj adde<l to this clatue to remove the conflict of 
deaaions which existed under the Act of 18774* 1 1 whether the witl drawal 
of an appeal did nr did not give a frejh starting point for limitation In 
the caao of Patnaruja v Lakksmi 30 Mai i (P B) it was hell that tlie 
withdrawal of the appeal gt'c a fresh penod , whereas the conlrarj opinion 
was expressed in the ewes of PiMjt v Gatiu 15 Horn 370 CAixf irumn 
V Mokant Tswargar i6Ti>am 243 AMul \ MoiJin 22 III m 300 (at p joC) 
Bkagnan v 1 /eAait f al 54 P R 190$ anl 7 ianarav Go ihJ i Af I J 
"45 T 1 ese 3 cases are now superseded 

705 Clause 3 — Rerlew of Judgment — Oieing to the ali«cnce of 
an} provision in the old Act as regard* amendment of lUcree it was hel 1 
in some cases tliat the term 'review of julgment in thi* clause incliiled 
amendmenlufdecrce— Kafi Praramuv /of IfeAaii *5 Cal 258 IriiAafa 
Jcgajya v lenkaU SmkaJrt 24 Mad 25(26} Under the present Article 
s separate provision has teen made tn clause 4 I ir a>nendme»l oj decut 

In order to save limitation there must lave teen actually a review 
a mere application for revaew or a refusal of the application for review 
cannot give a fresh starling point— Awrupam v 5 aifani'a 10 Mad 66 
JfdsfdffV Paklaran 81P L K 1909 4 Ind Cas 629 An order dismissing 
an app'icatioo for the rehearing or review of a suit which has been dismissed 
for defaaltis not a review of judgment— /fa/ /fn;r0; v Nauratau 3 P L J 
1 19 44 Ind Cas 573 

Asm tl e case of appeal so in the case of revnew or amendment of decree. 
It may be said that if only a part of tlic decree is sought to be reviewed or 
amended limitation is saved as regards the whole decree The intention 
of the Legislature is to treat tlie decree as a whole although only a part 
may be the subject of an appeal or an application for review of judgment 
or amendment of decree Ltmilalion runs with respect to the execution 
of the whole decree only when the proceedings in appeal review or amend 
ment come to an end — Vydtanatha v Subramama 36 Mad 104 (loOJ 

706 Clause 4 — Amendment of decree — This clause lus been intro 
duced for the first time info the Act of 190S to set at rest the conflict 
of opinion whicli existed as to the question whether when a decree was 
amended limitation ran from the date of the decree or from the date of 
the amendment In some cases an amendment of the decree was regarded 
as a review of judgment and therefore tune ran under clause 3 from the 
date of the amendment — KaU Prasannav Ltd Mohan 25 Cal 238 Kuhen 
Sahaw ColUctor, ^ \\\ 137(141) Venkata Jogayya v Vinkata Stmhadn 
24 Mad 23 Vifhvanathan v Ramanathan 24 Mad 64C This view was 
however doubted in another Calcutta case Rakhal v Jogendra 10 C L 

t 44 
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lecrep or not — Chnsli'inn Btnihato V Be«ara$f Prasnd, lo C \V N 387, 
2 Ind C’\s 685 Paucho Daniay AnanAThakitr, ” Pit 713(7*4) 

In some cases however the Jivlf^s arc uRntllmf; to draw a distmchon 
between a joint and a several decree and they refuse to enter into such 
subtle jiomts as to whether the decree is impcniled or not by the appeal 
of one defendant onl> Thus m a Madras case it has been remarked that 
even though all the julgment-ilebtors do not appeal no question anses 
as to whether the decree as a^nst the rcmaininj' judgment-debtors is 
imperilled bj the appeal or not The words of clause 2 of this Article 
arc cleir and should be followed by tbe Courts \ii tint whencier an 
appeal is preferred the period ol limitation runs from the date of the final 
decree of the Appellate Court whether all the judgment-debtors or some 
only ol them have appealed mal es no difference There is only one 
decree that can be executed and that is the final decree of the Appell"*!® 
Court— Viforo^Aoin V Penixitiitiidf 33 Mad 60 67 (dissenting from 

V Ckalappa i3 Mad 479) In a mote recent case the same High Court 
observes that the question of limitation ought not to be made to depend 
upon the difficult and doubtful point whether an appeal by one oi the 
defendants os or against a part of the decree ©f the first Court imperils the 
decree passed against the other defendants or the other portion of the 
decree Such subtle distinctions not warranted by the language of the 
Legislature should not be introduced by tbe Courts »» Chetty v Thtttiha 
mafai 3 L \V jai 34 Ind Cas 79* In the Full Bench case of Jlfashia 
tmis$av Pani 13AII i the mmonty of the Judges (Mahmud and Broad 
hurst JJ ) have expressed the view that the word decree in clause s 
of Article *83 should not be qualified by any such epithet as joint or 
several that the words of Article i8a are so clear and distinct that they 
scarcely admit of any such distinction bemg drawn and that the Article 
contains nothing as to whether the appeal shall have been made by all the 
parties or by one or how far the appellate Court s order ma> or may 
affect the rights of parties who have not appealed The same opinion 
has been expressed by Maclean C J jn the Calcutta Full Bench case of 

Copal Chander v Gasaiti 25 Cal 594(599 602) This view was also taken 

m an cathcr Allahabad case Nu*ul Hasan v Mtihaiionad ffasnii 5 All 
573 (573 57fi? A recent case oi tbe I'atna 5figh Court also seems to 
support this view Swuor Siwgli v Prtmdes 3 Pat S'* 7 (at p 336) A 1 K 
1925 Pat 40 and the Punjab Clnel Court was also of the same opinion 
in Annar Al% v Ijiajal AI» 33 P R *907 In S/in/rniu v SaSAarm’i 3l 
Boni 30 (43) the Ijombay High Court has hell that the plain words of 
clause 3 ol Article iSi should not he disregarded and therefore if there is 
{jji appeal h> some of the defendants the period of limitation for execution 
against all the defendants including those who have not appealed runs 
from the date ol the appellate decree Tlus case has been followed m 
another recent case where the penod of limitation for execution agmnst 
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the sui^ti« of the defen lints hi\c been liel 1 to run from tl o date of the 
decree e^^n thongh thesoretics were not parlies in the appeal — 
Citol^pi’a \ Pamchanira lk>tn 34 (40 42) 

704 Withdrawal of appeal —The nnnls or the will ln«al of 
appeal has-e l>een nesilj ad led to this clause to iTmo\-c tie conflict of 
deasjons wl ich existed «n ler the Act of 1^77 as to ul ether tl e withdrawal 
nf an appeal did «r did not pve a frejli starting point for limitation In 
the case of ramawiys \ Lakktmt joMal i (I U ) It w as held tint tl e 
withdraw at of the appeal gave a ffc*h pcrio«l w1 ereas the contrarj opinion 
was expressed in (I e cases of Pal\}lji v Gat 11 15 llom 370 CAt(d<isai;rii 
% Uokanl Ismargat lAJVwn *43 y4l>diit* \fotdin j’Boni 500 (at p 506) 
i?Aa^dii V Mohati I eJ 5| P R lOoS an! hanara\ Go iiiJ i 31 L J 
745 Tl ese 5 rases are now superseded 

705 Clause 3 — Reeiew of Judgmeol — Owing to the alrsence of 
any provision m the oIJ Act os regards amen Imcnt of decree it was hel I 
In some cases that the term review of ju Igmcnt m this clause inclu led 
amendmenlofdecree— Auii /’MMMndv /of Mohati 25 Cal '•58 Ifiikala 

v I etikaia Simkadrt 24 Ma I 6) Under tl e present Article 
3 separate provision Im been ma<Ie in chusc 4 fur amendment of deeue 

In order to save limitation there must have been actually a review 
a men* apj Iicntion for review or a refusal of tbe application for review 
cannot give a fresh starting point— Awsn^oiu v Sadattva jo Mad C6 
Marfan V PaMaan 8l P L R 1909 4 lod Cas £>29 An orderdismissing 
an app’ication for the rebeanng or review of a suit which has been dismissed 
for default IS not a fBvatw of judgment — fiajDnjrajv l^aiiratan 3 P L J 
If9 44 Ind Cas 373 

Asm tl e case of appeal so in the case of reviewer amendment of decree 
it may be said that if only a part of the decree is sought to be reviewed or 
amended limitation is saved as regards the whole decree The intention 
of the Legislature is to treat the decree as a whole altliough only a part 
may be the subject of an appeal or an appbcation for review of judgment 
or amendment of decree Limitation runs with respect to the execution 
of the whole decree only when the procccvlmgs In appeal review or amend 
ment come to an end — Vydtanalha v Subfamanta 36 Mad 104 (zoO) 

706 Clause 4— Amendment of decree — ^Thia clause has been intro 
duced for the first time into the Act of 1908 to set at rest the conflict 
of opimon which existed as to the question whether when a decree was 
amended limitation ran from the date of the decree or from the date of 
the amendment In some cases an amendment of the decree was regarded 
as a review of judgment and therefore time ran under clause 3 from the 
date of the amendment — /fa/i i’rosaiiiia V Laf A/oAa« 25 Ca! 258 Ktshen 
Sakai V Colleehr 4 All 137(141) lenkala Jogayya v Venkala Simhadrt 
24 Mad 25 Vtshvanalkan v Ramanathan 24 Mad 646 Tins view was 
however doubted in another Calcutta case Rakhal v Jogendra 10 C L 
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J 467 Another Allahabad case went so fat as to say that if a decree 
waa amended so as to bnns it into eonfOTmity with the judgment the 
decree rould not be said to be etecntable at the time of its passing conse 
quently clause i nf Article i&i was not applicable and as there nas no 
other clau'te of this Article appl cable to the case Article i8t applied and 
time ran from the date of the amendment that being the date when the 
right to applj accrued under that Article— Sulew<iff v Hfuhatn 
mad Yaf t? All 39 

All this divergence of opinion »s now set at rest by the speafic provision 
contamed in the present clatse of tin's Article 

The date of amendment means the date of the judgment ordering 
the amendment (on the analogous principle that a decree bears the date 
on which judgment la delivered) and not the date on which the decree is 
actuallj amended — NtfH v halananda 36 Ind Cas 533 (Patna) Ve« 
bataiwami'f P*nfiafaMi66a 40Mad 807 50 M L J 554 

^Vhere a decree was incapable of execution at the time when it was 
passed as much as it <lcd not at all specify the relief granted or did not 
contain the names of the judgment-debtor and decreeholdersj time mas 
liom the date of amendment even though the amtndment wat made wore 
tha« 3 yeart after the decree was passed— H/oAewaya v Abdul JJawid 18 
C V/ N 266 fi6S) SenelAtt v DinabaniliK 34 C L J 397 In other 
words a barred decree is revived by amendment and time for execution 
mss from the date of amendment provided that the decree was tncapalU 
e/ txtmUon before the amendment If however the decree was capable 
of execution before the amendment {eg where the decree was passed 
against a dead person through a clerical error but the decreehoMcr Jtneiv 
who the legal representatives of the deceased were) an application for 
execution made more than three years after the date of decree is barred 
even though the amen Iment (stating the names of the legal representative) 
was made more than three years after the date of the decree— vlttandram 
V miyananda yi Ind Caa 744 (Cal ) naUndd\n v Ham Kanai 59 Ind 
Cas 186 (Cal ) In other words it is not every amendment that will revive 
8 barred decree or give a fresh starting point of limitation it is only an 
amendment of a maUrtaf part of the dec«e that will have that efiect 
Where an amendment in an ex f>arte nnt decree consisted merely 10 a 
conectiQn of the rate of rent the amount of rent decreed remaimng the 
same such amendment could not revive a barred decree and prdvide a 
fresh starting point for the amendment was made merely m an aDcillary 
part of the decree Here it could not be said that the decree was incapable 
of execotion before the araendment-~R«j« Kalanani v RaiAuwar a P L 
J aSd (iS?) 39 tnd Cas 6*4 

707 Clause 5 —Application — Tbe defence by the decree holder 
of an appeal preferred by the judgment-debtor In an execution proceeding 
IS not an appiicaUo» to fake a step in aid of execution— J3ai; Nath v 
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HanCkoran ^SlnJ Cas 187 (IHt) This clause requirci that the decree 
holder should make a direct am] lalependent application for execution 
of his decree on lus own account a resistance bj him to the execution 
of another man s decree cannot be 1 step In aid of execution of his own 
decree— SSi5 /.a/ V R»dka httken 7 All 8<)3 

Wliere an order made in aid of exeentton is of such a nature th..t the 
Conr* could not have made tt without an ap{ lication h> the decree holder 
It may be prcsuratsl that due application I ad been made for it — Trfmbaek 
V AaiAiaatA 2a Bom 722 Waf kani v Jamanh* ’7 Bom L R 671 
Adtmuihu V Adtappa ta Bur L T tij 

It IS necessary that the pnor application must have been made by the 
dfir^t \eldei where an application was made by the ludgment debtor 
for postponement of the sale and the decree holder consente«] to the 
postponement held tliat there was no appbcatlon by the d/cn* holder 
and the consent of the decree holder lo the postponement could not be 
treated as an application made by him $0 as to save the bar of limitation 
— 5rrmi''<siarA<>rtar' V Ponnuiamy 28 Mad 40 

The mere act of the Cdurt cnndrmlns a sale m execution which act is 
no* shown to Iwvr been performed at tie instance of the decree holder 
upon petition is not an appUcaton to take some step in aid of execution 
— Mofeedra v Vehtndra 10 C L R 330 

Tins clause contemplates an apple efien to take a step and not a suit 
A suit by a decree bolder for a declaration that the property released 
from attachment on the claim of a third party is liable to be atta^led 
and an appeal to the High Court from the derision of the I.nwcr Court 
are not steps in aid of execution — Raghunandaii v Bhugo^ xj Cal 268 
Bat in Z-nxmirum V DhalaihanKar 39 Bom 20 2&Tnd Cas aCa it was held 
that an appeal by the decree holder against an order adjudging the 
judgment-debtor an Insolvent was a step in aid of execution See also 
Skeollam\ RamBharo^ey 26O C 71 A I R i^rjOudhy where the 
word application was held to be a comprehensive term so as to include a 
suit 

Tlie prosecution of an appeal from an order made in the course of a 
proceeding in execution of a decree cannot be looked upon as an apph 
cation in accordance with law for execution or to take some step in aid 
of execution— Afand Ktshort v Sepahi Stngh 26 All 608 Knsto Coomar 
V Mahabal Khan 3 Cal 593 Covlnddas v Ganapaldas 47 Bom 783 
23 Bom L R 318 AIR 1923 Bom 431 

708 Oral application — ^The application mentioned in tins clause 
need not be in writing an oral appl cation will satisfy its requirements — 
Trimbach v Kashtuath 22 Bom 722 Mulehand v Jamanbi 27 Bom 
L R 671 Mamhlal v Nasia 20 Bom 179 Abdul Kadir v Krtshnama 
lammat 38 3Iad O95 Amar Stngky Ttka 3 All 139 Surajmalv Sarjoog 
2P L J i\GultaHl.alv RamBkajan 22 0 C 76 Sarayanv Balkrxshna 
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I 7 In I (.1 KruftHQ iftyar V VeelU AIR 1922 Mad 30 

IS I «1 /IrfiinutAii V Adtappa i But L T 113 Coyifra — ilfnJi 
Ijnaiiv Seihusu/am) 41 Mad 251 (per A}iing J at pp '’53 254, dissenting 
trom 38 Mai 695) 

Thus an oral apphcatjon to the Court to enter partial satisfaction of 
the decree is a step in aid of execution — Adtmiithit v Adtappa 12 Bnr 
L T ti3 in oral application made to the Court to proceed with the 
sale IS one in aid of execution and saves limitation — GtiUart Lai v i?am 
Bhajan 21 O C 76 an oral ipphcation for an adjournment of the hearing 
of a previous execution application in orler to enable the decree holder 
to produce m encumbrance certificate in respect of the attached property 
IS a step in ail of execution which woull save limitation— dtJnf Aadir 
V KrisAiifliiirtfeiiiwaf 38 Mad 695 

The Madras High Court has recently laid down that where the C P 
Code requires a written ipphcation for execution 1 mere oral application 
woul I not be a step in aid of execution and where a written application 
IS fled as required by the Code an oral application is a mere superfluity 
and such siipirjIiioMs oral application cannot save limitation In order that 
the oral application may bo effective as a step in aid of execution the 
applvcatioia must be one which it, « urressoiT' to maVe in order to get the 
mam relief sought (or m the execution petition It must be of such ft 
nature that if the application were not made further proceedings in execii 
tion coul I not be taken either by reason of the specific prajer not being 
contain© \ in the execution application or by reason of the Code or the Rules 
of practice requiring further acta to be done before the mam relief prayel 
for in the execution application could be gracitetl or enforced— per Kuman 
Miami Soatry J in Mastlamani v Sefhuswami 41 Mad 351 ('■55) 

709 Date of applying —The date of applying cither for execution 
or to take some step in aid of execution is the date when the application is 
made and not when it is heard and an order passed thereon— SarofAuniart 
\ Ja'dt CAoiidrii 1 C N ■»(3o Thakur Ram \ hatufunt sa All 35S 
RajDeharyv LalihaT to C L J 479 3 Ind Cas 336 Trimbacft v Aasfti 
«Q(h 2 lioTO 72 Tratiohya v JyoU Prokash 30 Cal 7&t (770) Moihot 
V ilfriertiifdii* 13 C L J 26 Annapuriui v Dhtrendra 24 C tV N 55 
Bhaguytnla v Zamtr Ah^’*ed 3 Pat 59*5 nor the last day or any other 
da\ on which the application was pending — Faktr v Gulam i All 580 
(BB) 

7x0 Proper Court ‘ — An apphcation although it is a step in aid of 
execution Mill not save limitation tmtess it is presented to the proper Court 
—PeMugonda'* horasxha 31 M L. J go 

In Explanation II ' proper Court has been defined as a Court whose 
duty it 13 to execute the decree or order 

When a decree is transferred from one Court to another, the proper 
Court witlun the meaning of this claose is the Court to w hich the decree 
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IS Iransfrrrctl untii it hAs niAiJc ita return to the Court which inaJc the 
d'-enw and iin> applioitwTi mtlc to the Court which pawtt the decree 
wDolJ be insoffiaent to »sse lintittUoR—t/dic ra A v tmbtiict 13 C W 
N 533 (51a) AISj Ucgs^’i % Vtrta^tf O Ml ii7 ^tahtraia ef BohhiU 
V A'arataraju 37 t{ad (40 V C (af&nzuag 37 Mvt *31) jKWtdra v 
JcgfKJrf 2 rVit 247 \ I K I9>3 Pat 384 S)id ^(0hd Skahr v Jugal 
AisAw ;S O C> When a decree u transferred (ront Court A to B 
then uoUl the Court B has relumed the decree to Court A anj aplihcatioR 
lor a further transfer of the decree to any other Court C must bo made 
to the Court B , if mtde to Court A it ml> be iiuufiiaent to stve Icuitation 
•^Pjngassrami v bKfiJtaf^pu 47 Bom 56 (64) 14 Bom L R 79S 

Where a decree has been transmitted from one Court to another the 
ROUi-e ro^uired to be issued under O at r r. must be issued by the Court 
to which tie decree ]ia$ been tramferred toniictjueitsly an a{rp!icatiuii 
fur the issue of such notice tf made to the Court wlucii firtsud (he dicrre 
u not an apfhcatiuB inaccordanCL wiib taw as it ia not mvlc tu tt c 
rroper Court — //a.ara LaJ v Uatdyanal^ .ti C W A .7 A I U 1 722 
Cal 3 

NS here the area of the property over which li c 0»urt wIhlIi p.iv'sc 1 llie 
decree hod local jurisdictiun at tie tunc of {vusin;; ii is by reason of u> 
alteration u( the local yunviiction q( the Onset ecmuscil t » thi. yutvsiheti n 
of andlier Court at th'* time of pnsentinj ll c a]'p)iuilion for t <cei-uti4<i 
the prujicr Court for applying for execution withm the mcaiimg of this 
clause u the Court which passed the decree— .&r«nk 7 /a>>tfjii v t/nrAuiceumi 
4. Mad fist (I If) JagannaSi v /sAAaram .7 Bull L R 643 t 1 K 
I jas Bom 414 lUe reason of this decision is that otl cruise a deertc 
holder when he decides to apply foreaccutiou possibly at the last momenc 
will be bound to »tap and eniiuirc whether the Urmls of ti e Icrnlunal 
junsdicbon of the Court which pasbc-d the decree tuve been altered and 
if 80 w I ether the immoveable properly which is the subject ol the suit 
Of the {lace where the cause vi action arose is within the limits uf the 
transferred area on pain of fusing bis right to execute under this trlictc 
if Itc omits to make these enquiries or comes to a w rong conclusion if he 
makes them This is so unrcasoiiabli. and involves suvli iunJslups tu the 
decree holder in a country like India with a stringent 1 1 v of limitation 
that we shiutd bisitalc to impute such an inta.nlioii to the Xaii,islatur(. — 
per Walhs C J in 4a Mad 8*i (I B) 

A contrary view was taken in two earlier cates of the Madras 
Ilii,h Oiurt— /^rnw^oiiiis v Korastia 31 M L J 30 35 Ind Cas 
237 and SeikaJr$ v Ana ithayee ijiJ M W N 788 41 Ind Cas 
071 Ibcsc two cases arc now [wacticaUy overruled by the i ull Beach 
case cited above 

AitappticaUoa lorexccutioa made to ttu. Court which passed the decree 
can be said to have been made to the proper Court even though the presid 
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tK“ conclusion that the particular relief or reliefs shall not be granted, he^i 
that such an application would still be an application m accordance vcith 
law provided it meets in substance the requtrcnienU ot the C I* Code Of 
any law relating to execution — SaitJa v ^/irasi i?ia, 37 41, s? led 

Cas 210 Si<6r<nii«niaji v Jtamaswamt, 49 M L J 755. \ I R. 

Mad 179 

Where an application asks partly for a relief granted by the decree and 
partly for relict totally outude the decree, the application may be void as 
to the latter, but all the same it is good in law as to the former, and there- 
fore in 'accordance with law*— Bonifo v Narastnha, (supta) 

\Vhcre a decree directs that the decreeholder shall be entitled to a certain 
relief m a eerlain event or on a certain condition, and the decree holder 
applies for that relief before the happening of that event or before fulfillinB 
that condition, It does not follow that he has applied for a rollel wbithls 
outside the decree and that therefore the application is not one m accor- 
dance With law — Bando v Nartstitha (supra) ; v Pranjii'an. 

34 Bom i 8<3 Thus, where a decree ordering psrlihon directs that the 
plamtiff shad not bo entitled to execute (1 e recover hm share) until he has 
paid the amount of Court fee Icvinbic on his claim, .m .nppJicatJOn lor exe- 
cution unaccompanied with the Court fee ts still an appUestion jn accor- 
daticQ Viith kw— iVrtlAuSAni V /*r«»n;ipa«, 34 Bom 1P9. 5 Irtd Cas Out 
ff a person executes, a decreewith the permission of the Court— a penais* 
Sion which the Court Is expressly authonsed to give— it MnUot be said 
that he is not doing so in accordance with law Thus where ft decree la 
tfansferred (really or nominally) and the ostenuble Paiit/em executes 
the decree with the rcrmission of the Court (given after due notice to the 
judgment debfor and deCrecholdcr). the proceedings takru and the appli- 
cation on which they are based are in accordance with Jaw fts between 
him and the judgment^ebtor, although he ,s a benamtd^r. and the decree 
13 kept alive— Sfl/AuAert v Bedntah, 70 Cal 388 

An application for execution by some only of the decrec-holder s legal 
representatives though not purporting to be on behalf of the other re- 
presentatives. IS sufficient to save hmitatioo-KarmfeimT^nJ/^ v Ar.royuna- 
pamgttdhi, 1916 M \V N rij ^ 

An ,pj,kc.bo„ f«r aecwta, by ,h, teg., „ d^easeJ 

■lenceholder mthout bnnging to name on the reconi i. an anrtio>lio» 

'«■»•»« o, a dnnrno mad. nnde. ... 
or <d. C.V.I ttocdur. (M. „„„ „„ 

tol not abown, «. .k,, 

bones., .tty .n.erested .n a tw.r ,k. kenam.Ta th. 

»»n. o a tinrd po„„„. „d tk,,, ,„k 

arpl.c.t.0» a .nbs,q„,„t appkafcon .an mad. by them, in „k.eh they 
oet. able to provo lb... allejauon, 
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r»{jr>n ha/1 liwi T pntper applicalton -wl ihc laMcr w w th^rofnrc uithm 
time~4MHiv ( Autku* 5C I K <53 

\Ah<“re -vn applicitj/^n f^r n of a 1 crn* iif im jc by ■» f^rson 

who al thr Ump of maVmR »l »*' on ll r fur nf thr efrcrec tl e only pet- 
(.on cniillrtJ to esecute it thr application it ■<•« n >1 ccair (o tx- an applies 
tinn jn accordance aiilh har mcrplv Iweauae tl »s altcnaarda dccj l«J tint 
that person had no title to mreute the itecrce — Hart hnshnamurthi v 
Suryararainamurtix 43 3I«t 4^4 

Where a transferee of the decreef oWer fmteai! of appjjjng for cxccu- 
tson as he ought to do js low mahrs an applicttion asWmg (or recognition 
as transferee, tneh ajpiicatiun is *1111 tn accoixlsncc with hw and is a 
stcp-iB aid of ejecobon-— v Karnier 31 Mad 233 

A decree liassng hern obtainnl against a minor representod in suit 
hi hit tnother u getttdian the decreehoMcr erroRcousi} took out execu 
tioR against the mother pcrsonatlv an I not xs the guardian of her son 
Hie application wis gnoted ant a propert> bclonpng t© the minor was 
atUthed It wat held under the circumslancrs that the apllicttion was 
one tn accocdance with law Botwithstandmg the technical delect (herein-^ 
//•ns Aarffian. i» Horn 417 

An a3>plicatJoo for eteeufion of a decree against a minor represented 
tiy bu tn ither without any application to the Court for an order appoint 
ingthemothefasguardianaiitm is an apphei^Uon m accordance with 
law-->ffriJt«a5ureiitfrav tfufu^ram -i P L J 35 

W here « decree p’»«ted aimple interest and an application for execu 
tion was made in which the intemt calculated waa compound interest 
MtU that the mere mLsUke in calculattog more mtcrcsc than what was 
due dii not preveat the application from Umg one in accordance with 
taw Although the relief claimed Itad been exaggerated by the extra 
amount of interest tt seould be competent to the Court to treat the extra 
interest as a surplusage and to strike it out and then grant rctief-'/amc/ 
uRittuav Malhura Prwd 43 All 350 

An application to execute a decree was made under & general power 
of attorney frorn A and B the decree Itolders on the i^tt* I obruary 187S 
but B had died on the uth February and this fact was unknjwn to the 
} leader who made the applicatjon It was held that this apphcatioa 
was one m accordance with law wUhm the meaning of this clause — Amtr 
unnisss v AihwfMak V3 C. L R tS 

Where a decree « erroneously jassed in favour of a firm in the name 
vi an agent and applications for execution are put in by its other agents 
not named in the decree such appiicatioas are m accordance with law and 
suSicienl to keep the decree ahve-~£.«e*(n«a V Farm i M\ jjo 

A decrco m a redemption smt directed the plaiatiS to recover possession 
of the mortgaged property on paymnit of a certain amount but the decree 
did not hx the tune within which the payment was to be made. The 
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application in accordance with law to take a step m aid of execution— 
Janardan v Narayan 42 Bom 420 {431) 

7 ** In accordance with law — ^Thc words in accordance with law 
arc adjectival not only to the words to the proper Court for execution 
but also to the words to take a step in aid of execution Therefore 
it IS necessary that the prior application which was a step in aid of exe 
cution was in accordance with the law of limitation * e was within tune 
— Bhagwan v Dhond* 22 Bom 83 (85) NUmoney v Ram Jeebun 8 C 
L R 335 If the pnor application which was made in a Native State 
was time barred according to the law of Iinut-xtion m British India (being 
made more than 3 5 cars after the date of the decree) though it was not 
time barred according to the law of the Native State it is incapable of 
saving limitation and the execution of the decree is barred — Nabibhai v 
Dayabhat 40 Bom 504 (508) 

Where the prior application for execution which was barred by tunc 
was admitted by the executing Court and execution was ordered to issue 
thereon the order though erroneously made was nevertheless valid unless 
reversed on appeal and the application was m accordance with law and 
a step»in aid of execution The judgment-debtor cannot object to a 
subsequent application for execution on the ground thatthe previous appli 
cation was barred by time the matter bemg res judtca(a~-Desatappa v 
Duudappa 44 Bom 227 Gutappa v Erava 46 Bom 269 (27O Mungal 
Pershad v Grijakant 8 Cal 51 (59) P C Jago Mohlon v Khuodhar 
i Pat 759 Lahskmanan v Kuttayyan 24 Mad 669 Prabhuhngappi 

V Curunath 45 Bom 453 (459) But although the matter is res judteata 
between the parties it is open to a t! ird party to dispute the correct 
ness of the prior adjudication allowing a time barred application So 
a judgment-debtor who was uot a party to a previous application for exc 
cution of a decree or to any ordermade uponit is not precluded from 
showing that the said application was barred by limitation and that 
therefore it was not in accordance with law — Harendralal v Sham La! 
27 Cal aio {213) 

The expression applying in accordance wit law means appljing to 
the Court to do something in execution whicli by law that Court is com 
potent to do It does not mean applying to the Court to do something 
which either to the decree holder s duect knowledge m fact or to his 
presumed knowledge of the law the Court was incompetent to do — Piirna 
Chatidrav Radha NaOi 33 Cal 867 Chatter v Newal 12 All 64, Stevens 

V Ka ita 10 C L J 19 Mtinaararv Jam 27 All 619 KltelSttghv Onkar 
Seth I N L R 61 Therefore an appbcation to liavc the judgment 
debtor arrested in contravention of the tenns of sec 341 Civil Procedure 
Code (1882) and an application to bung the mortgaged property to sale 
in contravention of sec 99 of the Transfer of Property Att are not apph* 
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cati'^st in atm" Jxnrr «il‘i l»» •nthin Ihr nrxnii; >’/ H>** 

% Srsal 13 Alt 6« 

An aj*p’icati'''\ lran»trt n •Wtrf lo a lourl which pccunlirily Jn- 
ccrnpcVtit to rxrn.t'- the Jrcnv- » p 1 an application in accnnlancc with 
ArmlirfJiaf t l^at t.ji (Mjt 3 P I T <Zi. 67 lfi<l Ca< 

53^ i-:mlailr, an application fot rsrciitjon of a ilfctrp t» attachment of 

p-o;wti 1 the local J ttn» Jictin of the f accutmR Court is not one In 

arcorilance with Uw— ik/a ' A'^carsi, All < 63 . A I R 19^*1 
All. 95 

AA here aOcctcp direct » that the pUinlW about 1 tx; tnuntained In posses- 
»nn of a share of a villaje canccim-ot of the onfer of the settlement 
ofbeer iliieciins the enlrj of the itrfradanl’a name in respect of such 
stiarc in the TCXTnue replitcra, the Court caecuUns the decree should 
not tsso- an order to the Collector lo amend the enfr> m such register, 
bat must simpl) forward a copy of the decree for his information. There- 
fore, an af-phcati >n for execution, which praj-s the Court executing tho 
decree to order the Collector to amen*! such entry »n the rtvenuc record, 
imlcail of asking it to send such oflicer a copy of the decree for his infor- 
mation for the purpose of amendment. Is not an application in accordance 
with law— .tint ammad Umar v. Kamila U*V*, 4 All 31 - 

The ap{ hcatiua for execution conlemphtcil in t)ii» chu'C must be one 
made in accordance with lawr and asking to obtain some relief given 
by the deace and to obUm it in the mixle th it the hw (x.rmits. If the 
apphcatioci asUd for a relief wtiicli the decree <li I tint give, it was not an 
application for execution, nor a step in aid of excciiUon within the meaning 
of tbisclause-^Pa'iiarinark y. ttlathand, 13 Uom 237; Uando v.A/arAtfnAs 
37 Ikjin 41; fi’alMubkai v. Pra"pcan. 31 U*jm 189: 5 rf /lam y. Majtd- 
uddin, yS P. U. 1901. Tlioi, where an insUlment decree did not provide 
that in default of pajment of an instalment the whole amount would become 
due, but on the judginent-debtoT niaktog delsull the decree holder apphe<l 
/of execution of the whole ilccric, h'ld tint (lie application, not bciii" 
111 accordance with the lennsof the decree, was not one in accordance with 


; a-A..- -<**aig, luiu inai me application 

was not III accordance with liw nor one to take a step in sid of execution 
as it askeil for a relief uuUulc llv* decree altogether — Pitiitfji'inni^ v 7,ifa. 
Ckand 13 iVjm 237, Where the decree directed piynicnt of a money 
out of the mortgageif property, an application to recover the money from 
tlie otlier properties of the judgment debtor was not an application lu ac- 
cordance with law — 6ri Ham v Majiduddxn, 98 P. R igoi 

But where A decree gives certain nlief, ami the application for execution 
seeks wme or all of them, and th^ Court after going into tho ments of the 
application and considering all the circumstances of the case, comes to 
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the conclusion that the particular relief or reliefs shall not bo granted, htld 
that such an application would still be an application m accordance with 
law provided it meets in substance the requirements of the C P Code or 
any law relating to caecution — Bando v Harasuha, 37 Bom 42, 17 Ind 
tas 210 Subra^naiitaii v Ramaswamt, 49 M L J 753 . AIR. 1926 
Mad 179 

Where an application asla partly fora relief granted by the decree and 
partly for relief totally outside the decree, the application may be void as 
to the latter, but all the same it is good in law as to the former, and there- 
fore in ‘accordance with law* — Bando v Narasin^n (supra) 

Where a decree directs that the dccreeholder shall be entitled to a certain 
relief tn a eerlain tuettt or on a certain condition, and the decree holder 
applies for that relief before the happening of that event or before fulfvUitig 
that condition, it does not follow that he has applied for a rebcf which is 
outside the decree and that therefore the application Is not one in accor- 
dance wth law— Bando v Narjstnha, (supra) . Nalkubhai v Pranjtuai*. 
34 Bom 189 Thus, whore a decree ordering partition directs that the 
plaintiff shall not be entitled to execute (t e recover his share) until he has 
paid the amount of Court fee leviable on tus claim, an application for exe- 
cution unaccompanied with the Court fee is still an application m accor- 
dance with law — S<flhubhatv Pranjieaw. 34 Bom 189 5 Ind Cas Gox 
If a person executes a decree with the permission of the Court— -a permis- 
sion which the Court is expressly authorued to gtvc>-it cannot be said 
that he is not doing so m accordance with law Thus, where a decree is 
transferred (really or noimnally), and the cslensible transferas executes 
the decree with the permission of the Court (given alter due notice to the 
judgment debtor and dccreeholder), the proceedings taken and the appli- 
cation on which they are based are m accordance with law as between 
him and the judgment-debtor, although he is a 6ettamidar, and the decree 
is kept alive — Balhuhen v Btdmaft, xo Cal 388 

An application for execution by some only of the decree holder's legal 
representatives, though not purporting to be on behalf of the other re- 
presentatives, IS sufhaent to save limitation — Vasudtvapatla v Narayana- 
pantgrahi, 1916 M W N iia 

An applicabon for execution by the legal representative of a deceased 
vfi^hoxit bringing bw name on tho record as an apjAication 
in accordance with law— , 4 fagimawi« V Venkatochallapalhy, 77. 

Where an application for execution of a decree made under sec 232 
of the Civil Procedure Code (i88r) ^las disallowed on the ground that the 
applicants bad not shown, as they alleged, that they were the persons 
beneficially interested in a transfer of the decree taken bcnami in the 
name of a third person, and within three years from the date of such 
application a subsequent application was made by them, in which they 
were able to prove their allegation, it rvas held that the fonner apph* 
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1 \ I *.1Uv- { r ;«-r t} { fi t( I in J n « } i«< r w ii tlirr (ore ivithin 

iim'" I K •>» 

^Wri- 17) ipf’h 4«i f » } ri )s iniJ l)v i person 

«li 4l thr (, «-■ 1 Dll, 7 ^ It « » It (» r } th- J riN- Mr D li [.cr- 

rniiM » I rxo It il ttr »j j h it I ( • i f »v cii ^ppjica 

lj n nt 1 r >■ »it> I** n> «U b« • H »' rli<iii<} tlut 

Mill jirfso-i hail MV iillr tvtAr al Ih I iii — //«»» /vrisAiinmtitlAs v 
Sunarirain-tmutfit Mai % i 

MiictT a Itantfrrw of ihr ilnnW (Ir iiilrif '( ij p) jini, / )r o'crcu 
Ijjn ai lir tiu^ht In iJ ) m fan nial. m »{| ft ill mi wUirii, f yr reci>(,nt(i(«i 
a.i tranifrrcr loch a];lual> n iy ilifl in iii. riuiio vvitli f ■»■ ait I is a 
i<c]viQ ail of «xrCi]tion~’f RMwio/ai *r Kamttr ji >{vt 

A tlccrec fui-ing licen oli'aionf iRiinil \ minor rpprcscnlctl in suit 
by bts nJothcr as fuWian the Jccreehol fe r ermneouiU toofc out execu* 
tion against the mother peivmaH) »n«l n»t as the guarJnn of Iter son. 
The aT>j»lication u\s grantoJ ani t pmiv-rvi bclongyng to the minor ivis 
atUctieil U uris held muter U<« circunistancrs that tl« ■\ppIiCAlifm was 
(lae in aetonlaiioe with Uw nutwithstan iing the technical detect thcrcm<-~ 
//**! s .Nara;aM ti Com iif 

An aiT^icalioa (or ceecotion of t decree against a minor represented 
b) hu mother, «ithnut sn) application to the Court lor an order appoint 
ingthemolhcrasguvtiknaiilem >s an application m accordance with 
liW'^Ketfiie^SurettJray Mulutnm 4P L J 35 

\\*he« a decreo granted simple interest anil an afiplication lor cx«cu« 
lion was made in which the JntelMt ealculateil vias compiiund interest 
hfU that the nvcrc mistake la caVtul&URg more interest than ivhat was 
due did not prevent the application Irora being one la accordance with 
law Although the reliel claimed hod been exaggerated by the extra 
amount of interest, it would be wmpetent to the Court to treat the extra 
interest as a surplusage and to strike it out and then grant rchel— /anil/ 
uxRUSiiv Molhuta ProsaJ 43 Ail 

An appUtotjon to execute a decree waw made under a gcnerstl power 
of attorney Irom A and B the decree holders on the ipth February 1878 
but D Jiad died on the 12th February and this fact was unknown to the 
j leader who made the apphcation It was Ucld that thw apphcation 
was one m accordance with law wttbii* the meaning of this clause — 4 ttttr 
unnissa v Aiftaiullafi ij C L B iS 

Where a decree is erroneously pawed m laiour of a firm m Ihe name 
ol an agent, and appfieation* for execution are put m by its other agents 
not named in the decree, such ap^icabons are m accordance with law and 
tufficicRtto keep the decree alive— lAckotUrt V Paint i All jjo 

A detJtem a Tcdemptwa Slut directed the plambB to recover possession 
ol the mortgage property on payffleatal accrUin amount tut tbe decree 
did not fix the tune withm which the payment was to be made The 
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drcrefbolder applied ior L^ccution ol the decree but the application was 
di'imib^cd on the ^'tound that he had not paid the decree-amount In 
i butisi ijueiu aj plication the question arose whether the prior application 
wai in accordant t. Mith lA\^ It wa". held that though the payment oi the 
imuunt \i is> 1 condition precedent to the making o( an order for the delivery 
oi tlu ptopertj. It was not a condition precedent to the making of an 
i) phi dion tor i eondilianat order , and the prior application for ccecution 
ul thi. decree without pating the amount was an application m accordance 
with law — Syed /fussaiu v Rajagopala 30 Mad a8 

An Applicatitin for exeeutimi made against persons whose where- 
abouts are nut known is an ajipticAtion in accordance with law — illaftmni 
Hoirtin V Eimyaf. 36 All 482 

An appiicalton for execution of a deuce which was made white the 
decree was under attdchmcnt and was dismissed on that ground, is an 
ApptiCdtioH Ul Accordance with law which would save limitation — Gopala 
MeudH V MuiHavikriiit,u>>, lu M L 1 568. Adhar v Lalmokan, 24 
Cal 778. 

An application which omits to mention an uncertified payment made 
out of Court IS, notuithstAJidiiig such omission, an application m accord- 
ance with law — Afanmiidiii v Ramasu'amt, 10 L W 0 & 

An application iui execution of adecric against a dead person (without 
his representative being brought on the record) undei the influence of bo«a 
fide mistake though ttiat application could not be acted upon, is ncvettlic- 
less an application in accordance with taw and is a step m-ald of execution 
— Bipin V S»6i Zohta, 35 Cal 1047 . See also Saima v CfioAftafiiigi, 17 
Mad 76 (Contra— A/eefAo Prasad v Ktsko Prasad, i£> Alt 337). So 
also, an applicttion far execution in which owing to a bona fide mistake 
the minor judgment-debtor was described under the guardianship of a 
dead person, is a step in aid of executiun — Pwrau Mat v Difws. 4 1 ' L T. 
54. 72 Ind Cas 1003 An application for execution against a wrong 
person is one in accoidance with law, where the decree itself is wrongly 
passed against that person — Debt Bahsk v Shambhx* Dayaf, 48 All 281. 24 
A.L 3 266. A I R 1926 AH 384 

712. Irregular or defectire appheatwo —An application must be 
IS substantial compliance with the law in order that it may be regarded 
as one coming within the meaning of this clause , but it is not every defect 
that would invaUdatc .-in application and take it out 0/ this clause . it is 
only »,aUr,<tl defects tlwt can vitiate an appUcation An apj^hcalion 
containing defects of a minor cliaracter (eg mistake in the right number 
of suit and date of decree) is one according to law mthm the meaning of 
this clause— Oepaf thunder v. Gosasn Das, 25 Cal 594 (F. B ) ; KeshiM 
Surendra v. Debendra. 4 P L J 213 , ,i6d„j Uaf v. Maida Dahsh. 37 AIL 
5*7 ( 5 * 8 ). 

An application for execution wlnchdoes not comply m every particular 
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« n t' r , t 1 ! »>< > \\J r,,} ,, J , 

ri 1 '- < ] '• t » I »ft. V t, ! wJi.cf. 

I'-" ’ J' f Ik > I* .,..0(11 ,( n .t Nvn 

•.mf'' l<!viitir>l '» i ^ Ivllx C » >>»\ 'iHUrvif! It* 

an 1} j'l r I ! w I iltrn' ,r \ Dim iir 

5U^1 M 4 \ J K • 1 » l> III . O if I 1 

<. P,„stavt, < * » ,/ ./i w I Mii Uim, 

V 16 M ) 14 Jlhuftix I O J j I K} 

\ 1 n f. • i», ll> !, »■> “V 

54J In ill Ih.-'r -Ik. .1 wa-. I.U r , ii. I »» ( IW ji.H.mu, it i>| 
tlip aj.j.licali in ifirf \m n Im nt lh ml tat I ift ili 1 in. ttxi ( tiv Dtf 
Court) rrUti-d JkAtL 1 1 •»«<■ ji M» I (I. .« «<« O ji r 1 (2) C 

I’ Code Uul in C i/ij/ % Jttttt tC>l I* i< liv. Ixi n !i^t ) 1 (lat kiich an 
aj’j'Ijcation « »oI tn arct.rdamr w««1i Itt. inleann.f ni Imiiiati .n imlc^sn 
tlir defects tn the vartnut jurmuhf.. tr< «<trrcrt< | u i/Ai*t tl r fmje allowpit 
ti) th«&i«r( Mew ljt« been ^tVrtt m htfti} xt Alt <. flam StHfh 

7 All 334 Tlif Patna fligli Court tt>-» «l»un Unt wIk re an nppUeatwn 
(or execution n returned on the fround thnt the rM)uiren»ent^ of rii!« ti 
Jo i\ of O XXI, C P Code. ht\e not been cumpli«J with, am! is not 
amenSed within the time fixed b> theCouM itemnot be rcjjtrdet) u having 
J,c«s jjrevnlftJ in aecordanec wotb Jaw — /JAa/u'a/ s Ditatka » Pal 8 do 
{ 9 tt) But wJiere the application confuros w»t)i the requirements jres 
CTibcid m rnks It to It of O XKI amt »s returned for some other rcanon 
(eg. on llie ground tfut a oop> of the record 0/ rigid* tiia not been filed 
together with the application, or that no Court fee lixs been paid for the 
additional amount u( tntcrest chinwd l^tween the ditc of the plaint ami 
the date of the application or that the ipplicxtion hss not br« n venfioil 
by aJ! the d«fce*holJirs) it cannot be dumed as not m adc in oeconWnce 
HifJi }3w-~~Uhagitai Praihsd v Drvaxka Pratad st Ptt Bof {Sit) ^ P L T 
513 A I n Pat 23 Jogrndfa v Mailgat Prasad 7 X’ L T 350. 
A I K lOiO Pat lOo 

An appbcation for execution by attachment of property of the judgment 
debtor, unaccompanied by an inventory of the pmpcrtiev to be xltxcheil 
IS not an appbeatjon in accordance withbiw — Mavgaheit v Baldeo iS<}j 
A \V >1 70,Wirnfafv X>«f»n, 18<)* A \\ N 3 But such an application 
would bd an ajiplication m accordance with law if it is amended wuhtn (he 
(mf allowed bj the Court thereUrr such ameadment refates back fo the 
ongjual presentation of the apfdication — Asgor v Troilokya 17 Ca! 63r 
r 15 , AfatCrrsor V Taruit, i^Cad »a| Hurry Churn y Subaydar Shei&h 
J2 Cal lOi If it IS not amended sritlun Ute period allowed by the Court 

the application cuMJiuf be regarded as one made m accordance with law 

AbduUlafiv MauTa Bahih. 37 All 5x7 {31^ According to the Bombay 
High Court, the otmsston to fife investory of the property with tlie 
apphcalion for execution is a piuci} technical defect, and the application 
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IS substantially m accordance s%ith law — Bando v Narstnha, 37 Bom 
42 17 Ind Cas 210 

An insufficiently stamped application for execution ma) suffice to 
keep the decree alive — Ramasamt v Seshayyangar, 6 JMad. 181. 

An application which is unverified and is defective in the statement of 
minor particulars which may be easily gathered from the decree filed there 
with may be regarded as one substantially in accordance ivith law, if the 
defects are not calculated to mislead the Court or prejudice the judgment 
debtor — Ramayyan v Kadir Baeha 31 Mad 68(70) 

Where the only defect in an application for execution was that the 
date of a previous application (which date was not matenal) had been 
wrongly stated therein but even such trivial defect was amended 
with a delay of only two days beyond the time allowed by the Court, 

such application A\as held to be one substantially in accordance 
with law so as to give a fresh starting point — Kaika v Btsheshar, 23 
All 162 

Any incorrectness or superfimty as to the relief asked for in the applies 
tion does not vitiate the application to such an extent as to debar the 
application from being treated as a step in aid of execution— .ffisAore 

V Jagdi$h Narattt 3 Pat 42. A I It 1024 Pat 471 

If the Court applied to for execution 1$ not the Court which passed 
the decree, the name of the latter Court need not find a place in the apph 
cation for execution. The omission to mention the name of such Court 
does not render the application one not in accordance with Jaw— 

V Gopal Rao. 5 N L R 8 

An application for execution of a decree, though not accompanied 
ivith a copy of the decree, as required by the Rules of the High Court is 
an application in accordance with law, because the defect has reference 
only to extraneous circumstances— Rfliwianifra v Laxtnan, 31 Bom 
163 . Packiappa v Poojah, 28 Mad. 557. 

An application for execution of a decree made by the legal represen- 
tative of a deceased decree holder, without the production of a certificate 
under the Succession Certificate Act is nevertheless one made ' in accord- 
ance with law —Balkrishna v TVagarstng 20 Bom 76, Mongol v Salt 
tntillah, 16 All 36 , Hafiiuddtn v Abdoot, 20 Cal 755 It is suffiaent 
if the certificate is produced and tendered in Court at any time before 

theCourtproccedstopassan orderforexccution— /fa/itfii v Rout Charon, 

18 All 34 

An application for execution would bo m accordance with law even 
though unaccompanied with the Conciliators certificate as required by 

See 47 of the Dekhan Agncultunst's Relief Act Sadanv v Noningrao, 

17 Bom L R 203 So also, an application for execution of a decree 
pass d ^galtlst j* lar, although nnaccompanied with a certificate of 
Dilation for excnder sec age of the Gujrat Taluqdar a Act, i883. 
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IS an irjhcalion in iccorJanfr «ilh 1w — Itargound \ Naia Sum 43 
Bon 44 

WTifro after a tJecree was transferred for CTeciition to another Court 
the interest of the decree holler Itecame \este<l bj operation of law in 
another person and the litter apjdied for execution to the Court to which 
the decree was transferred mthoat prenouslj obtaining froni the Court 
which passed the decree a certificate Auttionsing him to proceed with the 
execution but subsequent!) produced such certificate it was held that 
the certificate wnuM relate back to the time when the rights under the 
decree liecame iTsted in the applicant aitd the application was maile to 
the proper Court in occordancc with law — Maiioralh v Anibika 13 C 
" ^ 533 (537) ‘ ^•’<1 Cas 57 

An application for execution b> the assignee of a decree is in necor* 
dance with law even though lie fads to produce the assignment rlccd-~ 
I s AnamAa 34 Bom 6S or though he produces an unregisternl 

assignment deed — AlAulUajiAv MuhamtttaA rattulla 13 All 89 

An application for execution of a decree made by ono member of a 
firm which has obtained a decree, is no doubt defective but it is still an 
application m accordance wnth law being provided for by O si rule 15 (1) 
of the C P Code and the mere fact tliat the Court does not allow the 
applicabon under rule 15 (s) but dismisses it as defective does not make 
It any the less an application in accordance wilh li^-^obardlmti v Salnh 
Choudra, I Pat C09 (611) 4 P L T 263 69 Ind Cas 663 

An application even though it may lie so defective as not to bo an 
application /or execution may still be regarded as an application to take a 
slep~tn aid of execution— Sadaya v ParrsA NalJt 33 C L J 8i A I R, 
1922 Cal 44 

713 Application not m accordance with Jaw — Where an apph 
cation for execution is fortsdden by any special enactment it is not an 
application according to law — CAahw ffiifAafcAaiKf v Mohadit Dliagajt 
10 Bom 91 

An application lor execution which omits to mention a previous appJi 
cation for execution as required by O «i r ii (/) is matenaliy defective, 
and is not an application in accordance with law — 5aAt/ra!i v Tower 
15S L K 136 A I It 1922 Sind 29 

An application made by a benamidar for execution of a decree and for 
substitution of biS name as decree hilder is not an application mode m 
acoordance with law wvthm the terms of this Article — Gour Swtidar v 
IJem Chunder, 16 Cal 355 , Dcntnath y LaUt 9 Cal 633 

An application made by the pleader of the decree holder after the 
decree holder s death has not the eflect of saving limitation as the author 
ity of the pleader ceases on the death of hi» client— ffoWn v Muha umad 
Abdul, 7 All 5C4 

Applications for the cxecuUin of a le«.Fei. ma Ic after the <ieath of 1 1 
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) idgment-dcbtor •\ncl wUhont cither any representative of the judgment 
Jobtor being brought upon th«i record or without there being any sob ist 
inc attichmfnt of the pioperty gainst 'which execution is sought are not 
goo \ spphe itions (or the purpose of saving limitation — Ma3ho Prafai v 
Kesli} Prasad All 3 '}‘’ Co”trtt — Brfmri v Bt6i 7 ohr<t S') 
Cal 10^7 

An opphcatinn (or execution against persons who nre not the legal 
representatives of the deceased )u Igment^lebtor is not in acconUnce 
with law — J«ti«eHdrav Bant AfeAafo 7A L J 5I’ 

An appheatwn /or partiil execution of a decree is not m accordance 
siith law But a judgment-debtor who did not appeal against a previous 
order for execution of a portion of the decree -and who did not dispute the 
validity of Such order cannot in the matter of a subsequent application 
for execution of the remainmg portion of the decree contenl that the 
frst apphcation was not m accordance with faw — Dafi Chand v Bai 
Shtthor 13 Bom 34* flobagonda v Tantbai AIR 1534 Bom if’ 
j'/anda v Kcgfiwnawdaii, 7 AH aSi Nepal Ckavdra v Aini-Ha Lai 
36 Cal 888 

If the decree holder himself resi lea within the local limits of the juris 
diction of the Court an application by a person 1 oklmg a general power 
of attorney fiom the decree holder is not in accordance with law with 
reference to secs 3C and 37 of the C B Code <1882)— Afuratt v Umrao 
*3 All 4P9 JiaSKMin v Deni 16 All 19 

An apphcation for execution made by a goanlian of the decree holder 
who is described as a minor but is found to be a major at the time la not 
in accordance with law—Surumnirtv Stsfayya 38 Mad 398 

Where the judgment-debtor has applied for insolvency and the insol 
vency proceedings arc pending no apphcation for execution can bo ma le 
against the judgment-debtors surety if such an application is made 
it will not be in accordance with law — ’Langhi v Baijnath 28 AU 387 
714 Step in aid of cxeCDtion — Clause 3 of Art 182 contemplates 
an apphcation in accordance with law to the proper Court asking the 
Court to do one of two things either to execute or to take sonte step in 
aid of execution— Alur^eppa v OaiuipaKlrao 37 Bom 359 

This term is understood to mean a step taken by the Court towards 
executing the decree — Bag/ i«M0n<fo» v Aaffy 43 Cal 690 Taraft v 
Gyauada 23 Cal 817 and to take some step m aid means to obtain an 
order of the Court in fuMheriuice of the decree — TroiJoAya v Jyolt 30 
Col 761, Umrsftv Soaiidrr )6 747 

After having set the Court in moboii to execute a decree, any further 
application dunng the contmoance of the same proceeding is an appti 
cation asking the Court to take some step-in aid of execution— 
Choxedhury Pproosh v halt Fuddo 17 Cal 53 Siyan v Utra ti AU 

399 {P 
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The u-of(Js for execution' ind 'step in aid of execution mean Ijiit the 
decreeholder must reatlj be desiniig execution thxt is there must bi a 
butt fiii intention on the pxrt of the decreehniler to proccel with his 
ncht to haw execution \ coteorable apphcatiort^mode with the sole 
object of extending the penod of bmitabonisnot astep in nid of execution 
The legislature did pot contemplate an indefinite pcnol liein? added to 
the life of a decree b) permitting a decrcchot Icr to tal^e colourable steps 
in a «r} thinly disguised pretence of a desire to obtain execution wh-'n 
he realh did not want execution at all but ont> wanted to secure a further 
penod of limitation dunng which the amount of his decree might goon 
incrtasiug— Sfcre IVosad v Narainf 48 AH 4<>S AIR tqiG All oS 
14 A L. J 137 

An application in order to be a stcp-in aid of execution must b' made 
in the course of a pending execution proceeding The words 'step In aid 
of execution* appear to be intended to cover an application which Is not an 
initial appLcation for execution but is an application to take some step to 
advance an execution proceeding which is already pending Jt the prior 
application was made at a time when no execuUon proceeding had been 
initiated the application was not a step m aid of creaiUon-^/(ufipusaiam{ 
V Hajagopala 45 Mad 4<}6 (471) (Iisscntlng from Sankara v T^anganna 
45Ma! "02 "03 where Ramesam J hcM that the application to be a step 
need not be made m a pexding execution) ila/agiirusu'a ni v GurKiivamt 
48 M L J 506 \ I R 1915 'tad 703 

The step must be taken to aid fe to advance the execution pro 
ceeding That Is the application contemplated by this clause is one to 
obtain some order of the Court In furtherance ef the execution of the decree 
The mere appearance of the decree holder ©r his pleader to oppose the 
proceedings taken by the judgment-debtor to set aside the execution sale 
cannot properly be regarded as an application to take some step m aid 
< f execution because the execution of the decree is not further advanced 
than it was before the appearance of the pleader — Umesh Chunder v 
Soonder Uaram iC Cal 747 So also where a judgment debtor filed 
a petition for entering satisfaction of the decree wluch he claimed to have 
discharged and the decree holder filed a counter statement denying receipt 
of the decretal amount and asking that the petition should be dismissed 
such counter-statement did not amount to a step m aid of execution— 
Kuppuiwamt V Kajagopala 45Mad'466 (470) 42 M L J 303 AIR 
1912 Mad 79 

In order to be a step In aid of execution it is not necessary that the 
pnor application for execution must have been a successful one Therefore 
wlicre an application for execution was duly made m accordance with the 
terms of this clause the mere fact that the application was dismissed does 
not prevent it from furnishing a fresh starting point of limitation— -4(fAar 
Chandra v Lai Mohan 24 Cal 778 Narsingk v KaUcharan 14 C \V N 

I 45 
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48G Shankar v Narsingrao 11 Bom 467 Culappa v Erava 46 Bom 
260 Thus an application under O XXI rule 2'» of the C P Code for 
execution of a decree with a prajer for substitution of the legal representa 
tives of the deceased judgment debtor is a step in aid of execution though 
it was eventually dismissed for non payment of process fees — Aptahxiddtn 

V Jogendra 31 C L J 389 

As to an application which is mlkdrawn by the decree holder on account 
of some formal defects in it it was once held that such an apphcation 
could not afford a new starting point for limitation— Sar^w Prasad v 
Stia Ram 10 All 71 KsfayatAhv RamStngh 7 AH JSO > Eadha Charan 

V JlfaK Singh 12 All SS"* Plrjadt v Pttjade 6 Bom 681 These cases 
were deeded b> appljing the principle of sec 374 C P Code (now O 23 
rule 2) to execution pToce(.d»ngs That section laid down that if a suit 
was withdrawn and a fresh suit instituted the plaintiff would be bound by 
the law of limitation m the same manner as if the first suit had not been 
instituted On the analogy of this rule it was held in the above cases 
that the question of limitation with reference to a subsequent apphcation 
for execution of a decree must be determined on the supposition that the 
previous application (which had been withdrawn) had not been made 
But the authority of the above two cases has been shaken by the Pnvy 
Council decision m TAaftiir Prasad v pahtruUah 17 All loC (PC) and 
by the enactment of sec 375A C P Code 1882 (O 23 rule 4 of the 
present Code) which expressly lajsdown that the provisions relating to the 
withdrawal of si its shall not applj to execution proceedings From this 
it follows that a prior application for execution which is withdrawn by the 
dccrecholdcr will no longer be considered as non existent but will help to 
keep the decree ahve and will act as astep m aid of execuBon with respect 
to a subsequent apphcation SecAfnrara/v Amir 15 C \V N 71 

But an appitcalton to ivil} draw^ a prior execution apphcation with 
hbertj to make a fresh application in a future time for execution of the 
decree does not amount to a step m aid of execution It is simply an 
application for further time to proceed wnth the pending execution pro 
cecding and the mere granting of further time to make a subsequent 
application cannot be said to be a step as the taking of it docs not assist 
the Court in executing the decree or advance the execution proceeding 
in any wa^ — Tarah Chunder v Cyanada Simdari 23 Cal 817 (dissenting 
from Ram Narain v huar 16 All 75) 

The step in aid of execution has to be taken not by the applicant hut 
by tie Court An application by the legal representative of a deceased 
decrccholdcr for a succession certificate is a mere preparation or prelimi 
nary to the execution of a decree and is not an application asking the 
Court to take some step in aid of execubon — Murgtppa v Pasawanlrao 
37 Bom 559 

But the step has to be taken by the Court at the instance of the decree 
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kcldff The mere ict of the Court coofiraiiiiK a sale in execution winch 
act IS rot shown to ha\e been pcrfonneit upon any application of the 
decree hoIJer is not a step — \totendnv Ifoieitira 10 C L K 330 

<Srun there must be an apf-lteahon lo ike Court to take some step 
In aij of execution the mere act of the decrecholder $ taking a step in 
aiJ will not keep the decree abvc For instance the mere payment by 
the decrrchokler of Nanrs fee for the issue of sale proclamation unless 
accompanied with an appLcation wilt not extend the tunc — ^^adan v 
Ganga 17 C L. J 432 13 Ind Cas 184 (dissenting from liadha Prasad 
\ Surdjf Lat 9 Cal 644 646} and the mere fact that the payment was 
made pursuant to an order of the Conrt on a previous application is not 
sufficient— /tnf 

In deading whether any particular act IS or IS not an application for 
or a step-in Old of execution it is the nature of the act that must be looked 
to and not the time at which it may be possible to do it—^Koormayya v 
hrtshnamma 17 ^fad 163 

Limitation runs not from the date of laktng a step m aid of execution 
but from thedatcof «/>/>/)in^to lakesomcstep in aid of execution because 
It IS not what the dccreehoklcr does (hat is to be a step-in ai 1 of exeeutionj 
but what he asks the Court to do—Tkakur ttam v hoiwarii a All 338 , 
Laehman v Cakreshuiar 18 N L R Or \ I R 193* Mag 16S nor does 
it run from tt c date when the application is disposed of and order 
passed thereon— tfecArti Mundal v Mesertiddin MoUak 13 C L J sG 
Tro^lokya V J)oli 30 Cal 76 Trimfcar* v hashtnalh'atHom 733 7?i»7 
Defiart v hahhar jo C L J 479 Diagmanla Huer v Pewan Zamir 
3 Pat 594 

715 Step whst is —An appbcation by a judgment creditor to bring 
an execution case on the file and to record his certificate of the payment 
of a sum of money by the judgment-debtor is a step m aid of execution 
— Tarintdasv Pistoolal 12 Cat 608 

An application by the decree iwldcr praying that the judgment-debtor s 
property be sold subject to a mortgage of a claimant mortgagee was held 
to be a step in aid of execution — LaUaddi Mulhek v hala Ckaid Beta 
»5CaI 3O3 

Where the onginal decrecholder being dead his son applied to be 
brought on the record and to have money levied and paid such an appli 
cation was a step in aid of execution— Goeind v Appaya 5 Bom 246 
heshavlal V Puamlardas 19 Bom 261 so also is an application to the 
Court to issue notice under sec 248 to the heir of the deceased judgment 
debtor and to require him to adjust the account — Ibid Gopal v GoSain 
25 Cal 594 (r B ) 

An application by a decree holder to execute a decree belonging to 
his judgment debtor and attached in execution of his own decree is a 
step in aid of execution of the latter decree and has the effect of keeping 
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jt ahve — Lachmanv Thondt liatu 7 All 382 Adhayv Lalmohan 24 Cal 
778 Gya Loan Opce V Dhnt 8Ind Cw 675 

An applicalton made by a judgment-debtor stating that be bad come 
to an adjustment of the decree with the decree bolder and praying that 
the execution ca«e might be struck off has been held to be a step m ai I 
of execution^ — Ghamham v Hfukha 3 All 320, 

An application by a Judgment creditor to the Court which passed 
the decree for a certificate that a copy of a Revenue Register of the land 
IS necessary as a preliminary to the execution of the decree by attaching 
the land is a step in aid of execution — lOrnkt v Sheshagii'f 5 Mad 14I 
Where the dccrecholder made an apphcalion to the executing Court 
that the onginnl records of the case should be sent for as they were neccs 
sary in order get nd of the objections raised by the judgment-debtor and 
the executing Court 'cnt for the record held that the application was a 
step in aid of execution— JJagSuwart v Laekhm Nnratn 47 All 667 23 
A 1. 3 4^2 A 1 R 2925 A\l 394 

An application by a decree holder to the C^jurt to winch a decree has 
been transferred for execution to return the decree (which has been par 
tnlly executed) to the Court which passed it for further execution is a 
step m aid of execution — Knsimyyar v Venkayyar 6 Mad 8t But 
m application bj a decree hoi Icr to the Court to which the decree had been 
transferred to gi\e the paTtiall> exeaitcd decree to him is not a step m at 1 
of execution — Aghore l\ah v Projonnn Cal 8’7 

An application for execution of a mortgage-decree for sale wrongly 
returned for want of a certificate under section 238 of the Cinl Procedure 
Code although not re presented is a step in aid of execution — Moolha 
V Kandam Sankunnt 27 Ind Caa 8li 

A prior application wall be regarded as a step in aid of execution so as 
to save limitation m respect of a subsequent application even though the 
properties sought to be attached in the subsequent apphcation are different 
from tlose attached m the pnor apphcation — Keshwa Sitrendrav 
Dehendra 4 p L J 213 

3Vherc a decree directs that the decretal debt shall be paid in instal 
ments an application for recovery of one of the instalments due is a step 
In aid of execution with regard t© all the instalments then due Thus 
an application was made m 1915 to recover the instalments due for igii, 
1912 and 1913 another apphcation was made in 1918 to recover the same 
instalments and they were afterwards recovered In 1919 an application 


t\on tor recovery of the mstalraenta ot igii, tgiz and 19x3 must be consi 
dcred as a step-m aid so as to start a new period of limitation with regard 
to all the instalments thm dtu—Silabat v htshavrao^^C Bom 719 



Art. 1S2 J tllE INDIAN UMlTATlON ACT. ^09 

Censeri — The jujginent-dcbtor havisg applied to the Court to post* 
pone the sale ot some ot the attached lands until others had first been 
sold, the I’aVil tor Ih" decree hoi Icr consented in part to this apphcation, 
but tmtsted that certain other lands shotsM a!»o he sold m the first instance 
It was held that this act of the \4V1l was a sufficient application to the 
Court to taVe sonic stcp-in aid of citecution— DAnrauamma v Subba, 7 hfad. 
30O The judgment-debtor applied for two months time on the day fixed 
for the sale of his property, and the decree holder assented to postponement 
for that length of time only The application was granted, and the Court 
thereupon struck the case ofi the file This application was held to be m 
aid of execution— ^a^fuAAy v link ^lunjury, 3 C I, K 315 

App'icaUoii fijr parfiif cxeeNftoii —An apphcation for partial cxecu* 
tioD of a decree though not in accordance with law, is a step in aid of 
execution especially when the judgmcnt^lcbtor did not object to it— 
£>afi CAaiiif % 13a\ 5AieAor, 15 Uim 242 . Stpal Chandra v Amnia, 26 
Cal S3S 

Tor recegnilioH — \n applicatun by a transferee from the decree holder 
uVus (or rccosmUiu as tratis(i.rce, ts a step in aid of exccutiou— 
malai v diamitr 31 ^Iad 234 . Htjtijgtnpalky v Dhawatii, 47 Jlad 6||, 
47 M L J 4 . so also, an appticatun by the legal representative of a 
decoded decree bolder, fur rccognitiin as the decree holder— /f^^oniau 
ger V Dharani, 17 M L J 473 

J or subthlulton — \n application maje by the transferee of a decree 
askiOg for substitution of lus name in place of the name of the original 
deace holier is a stcp-in aid of execution — Piiam ^tngh v Tala .<j All 
301. Shagwanla Kutr v Dtman Zamtr, 3 Pat 39O, and an application 
asking for time to fiad out the address ot the judgment-debtor and to serve 
notire on him of the aub>titutioa application is also a step in aid of exc 
cuiion — Jbid An application by the judgment c editor for substitution 
of the heirs of the deceased judgment debtor u a step in aid of execution— 
Adhar v Laimohun 24 Cal 778 , Saday Chandra v Paresh Nath 35 C L 
J 82 , c>cn though it contains errors in the matter of proper reliefs and is 
Ibervfore not strictly m accordance with law — Varadtalt v Kuinara Pen 
kala, 2b M L J 83 

An apphcaliun by the transferee of a decree to bring lu the legal re- 
presentatives of a deceased defendant is a step m aid of execution, though 
the appheant luruself has uot been recognised ns the transferee of the 
lioWcs — Mufvafingax Kwppawacfcartar, ju ilaii s^t 
for payment —An application by the judgment creditor for payment 
of a fund or money attached is a step in aid of execution, if the money or 
the fund of which payment is sought has not boon already realised in 
execution as the result of the attach emt—Apurba v Chundermoney, 10 
C W N 334 But if the money has been reahsed and is lying in Court, 
an apphcation for the payment of the money is an application for merely 
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a niinistenal order and does nftt aaiouot to a step in-aid of 6\;ecution. 
See FaraJ J'r)!a*>j \ Mitia Sxttgk loCal 549 HemChundsrv Brojo Soon^ 
8 Lai 8q and other cases (as >seU as contrary rulings) cited in Note 
, lb (Mibheruhng To take out money ) at p tn/ra 

1 if ptyiiiciil luwards dtcttt ovt of money deposUed —-Where money 
lb dn> 'iiUd in L mrt ns security for the costs of the suit, an order of the 
C un lb i» cibb ir^ til ninkc it nvaiiable for pajment towards the decretal 
liiiount ami an npplu-aliiin lor such order is a step m aid of execution — 
V liHTga bhetti 35 M 1 . J ^75 

For rateabU diifribiitioH — An application for rateable distribution 
Is one tu t ikc a step in aid of execution , where such an application was 
nindc and distribution was granted without fixing the amounts, and ano- 
ther application was made lor an order to be paid the money so ordered 
to be distribuud it w is held that the second application was also a step 
in aid of execution — BmjHoM v (;Aan(irAy<ii», S C W N 38^ But if the 
order granting the application lor rateable distribution also stated the 
prease amounts to bo paid to the decree holders, an apphcatioo for an, 
order ol withdrawal ol the amounts was one lor a mere ministerial order 
and was not a step m aid ol execution— Sudananda v KaUshaitftar, to 
C W It iS 

Tor ifsiir of notice —An application by the decree holder under sec. 
248 C r Code of i8S. (O it, rule 3J of the Code of 1908} for the i»suc of a 
uutice to the judgnient*debtoT, should be regarded as a step in aid of 
execution— -ivaiiKirhcDidrd v KnsAna Lat, i Pat 358 , Jogenira v Afatigaf 
Proiad, 7 P L T 330 AIR 1916 Pat ibo , GohurdAan v SahrAcfiandra, 
1 Pat 009 , Pachtappa v Poo)oh. 38 Mad 557 , Namafcslii v i?(i)»arwam>, 
18M i. j 14 Coiwidv /Ippa^yo. 5 Bom i4t> , Gopal Chandra V Gorain. 
iSCal 394 . Behan \ baitk Ram. i Ml 675* Aid WateaxAAanv Ram Das. 
r. r R 1905 , Shankar v Zoeatvar. ii6 p K 1907 , Saday CAondra v 
Paresh. 35 C L J 8r . Arshau Lai v Pttamber Das, 19 Bom 261 But 
an aCidant ol service o! thcfioticc docs not amount to a step in aid of cxc- 
cuUon— .l/oAan Y Bofiiji. u Bom L R 7,9 But in a Calcutta case the. 
filing of Such an affidaMt was held to be equivalent to a step in-aid of execu- 
tion — Fran Rnskna v Protap, at C W N 423 

A batta memoraudum which mentions that batta is paid for the issue 
of notice to the judgmcnt^lcbtor under section 248 C. P. Code (1882) is 
an application to lake a step maid of execution— v. Deva~ 
sagaya, 1910 M IS N 7S0 

SS here a decree has been transmitted from one Court to another, the 
noUct required under O ai.r aa to boserved on the judgmentdebtor must 
be issued b> the Uurt to which the decree has been sent . in such a case an 
application made to the Court which passed the decree, for issue of the 
noUce, u not a step in aid of execution— fiaiori JLof v. Boiiya NafA, sh 
C. VN.N 2yJ, I K 1922 kal 3. 
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f r\ \rg o^dj It cf icTiue of notice — ^Thc films an affidavit in proof 
of «cr\ice of n process of attachment is a step in aid of execution — Thakur 
\ SkfO Dktnjan ^ I* L J 5.1 

For /im' — \n application asking for time to enable the applicant to 
adduce enjence of due scrsice of notice under section 248 C P Code 
IS a step in aid of execution — \arastngh v haJtcharan 14 C W N 486 
So also an apilication asking f»r extension of time for the purpose of 
asccrtairing the uhi'reabouts of the ladgmcnt-dcbtor— PAoiran v Amuia 
3? All O90 , or an application b> the decree holder for time to enable him 
to ascertain the slurc of the judgment^ebtor in the property put up for 
sale — I iiAeanark V ^arttt .3 Horn L It 107 , or an apj Itcation for time 
to obtain cnp’es of extracts require ! b> section 238 C P Code — Seshadasa 
ekat^av Dktma harya 37 liom 317 qr an application asking for time to 
enable the aj pheant to abt-iin copies of decree and judgment made after 
ITcscntin- a darkhast to execute a decree — llarisas s I ithaldas 36 Bom 
638 so also an application b> the mortgagor, vs ho his obtained a redemp 
tion-dccree for an extension of time for depositing the redemption money 
in Co<.rt'~- 52 e 4 jra V Tkangamma 43 Mad 202 

I or ettaekmtnt ->\n appbeatiun asking for attachment of the frujx^r 
lies uf the judgment-debtor is a step in aid of execution Consequently, 
a batta appbeatiun * Inch states that batta is paid to attach the pruixrties 
of the judgment-debtor is a step in aid^t'Ciiinfasuoi'ii V Cninda 48 
M L J 078 A I K IJJ3 Mad 880 

Tp iisue tale proeUmaiioit—To deposit process fee —An application 
(u a Court to issue a sale proclamatinn is \ step in aid of execution— imbiea 
I erskaJ Sittgk \ Satdhari Lai 10 Cal 851 (f B} Lkondkry Paroosh Ham 
Das y hall Paddo Uatterjee, Cal 53 Manek Lai v Vans 13 Bom 
405 liajfiiihore v Curcharan y lod Cas ^34 I ijtaraghavalu v Srinma 
iatu 28 Mad j/j But the mere pajment of stamps or process fee iinfes* 
accompanied by an appitculiait tu i>suc the sale proclamation will not keep 
tl'- decree alive — \ ellaya v Jagannatha 7 Mad 307, Tkakttr ham v 
halicaru a. All 358, AAro J rasad v Indar 30 All 179 (180) Maluk 
ekand V Uechar Natha 2313001 &39 (P B) Trimbak v Kashinath 22 
Bom 722, fgree Mokonedv Md Mabood 9 Cal 730(731) Amnachalam 
v Ltttchumanan 47 tf L J 537, A I U 1724 Mad 906, Dhawani v 
Syid Jftikhar 7 Ind Cas 759 Modan Mohan v Ganga Ckaraii 17 C L 
J 422 13 Ind tas i8j {dissenting from /fadAa Prasad V Sundar Lai 
9 Cal <144 C4O) So also the deposit uf additional Court fee for service 
of a notice under see 248 of the Civil Procedure Code is not a step in aid 
of execution when the deposit was made afkr the apphcation to the Court 
and the step taken by it and wlien. it did not appear that any application 
for execution or tu take a step in aid was made at the time when the addi 
tional Court fee was paid — DwarkafSath v Anandrao 20 Bom 179 in 
harendm v llkupendra .3 Cal 374 (387) and Bhupendra y. liajen 
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<he pa>mcnt and not the ^a>meHl itself that can be considered as a step- 
in aid of txei ution consequently if a dectec is made m 1915, and a pay- 
merit is made m January 191S (within 3 years from the date of the decree) 
but an aj plication for execution (together with an application for certifying 
Uk } aymcni; ih made m Januiry 1910 the execution is batted — Narayana 
V AuiiJii Jfaiiian 10 L \V loo 8^ Ind Ctb 713 AIR 1915 Mad 131 
io also an application made by the judgment debtor and Signed by 
the decree holder to have cettun pavments which were made out of Court, 
certified and praying that time be dlowcd to pay the balance of the decree, 
the attachmi nt in the meantime continuing is a step m aid of execution— 
HusiJrurtuv Pptiiii/ Siugfe roCal byt» 

Application to proceed with the ease — On an objection being put in 
by the judgment debtor to the execution the Court ordered the patties 
to produce evidence in support of their respective cases, and in the course 
of those objection proceedings the decree hoUer filed a list of witnesses 
and intuoated to the Court that he was ready to proceed with the case 
It was held that this should be taken to be an application to the Court to 
take some step in cad of execution — Drojendra v. DU Mahofitfd, 22 C 
VV N 1027 

Te hate objections difmtszed — An application to the Court executing 
a decree asking that certain objections to the exccutjDO of the decree bo 
dismissed » astep in aid— JumijUM/ttrsa V Najjtt.iQA L J 70^ 

For arrest 0/ surety —An application asking the Court to execute the 
entire decree by the arrest ol the surely who has made himself liable for 
satisfaction of the decree is an application to take a step in aid of execu- 
tion of the decree as against the original judgment-debtor— ATo/iomsi 
Hafis V Mahomed Ibrahim 43 AH 152 

For arrest oj judgment debtor — An application for execution of a 
decree by arrest of the judgment -debtor will operate to save limitation in 
rtspect ol a subsequent application m which the prayer was first for the 
arrest ol the judgmentsiebtor and secondly for the arrest of two persons 
who bad become sureties for the due satisfaction of the decree by the 
judgment-debtor — Badruddin v Aftikammad Uafiz, 44 All 743 

^F or final decree Jor sale — An application by the holder of a prelimi- 
nary decree m a mortgage suit, tot a final decree for sale, is a step in aid 
ol execution — Gutoppa v^Eraya, 46 Bom 269, A I R 1922 Bom 118 
Coinpronuse — A compromise to have the rest of the decree executed 
on a future date is an application for taking a step in aid of execution — 
Butdeswanv /luadit Bc/iart, bind Cas 366 

. 4 pphfaho» for adjournment — An application for adjournment of the 
hcanng of an cxecuUon application to enable the decree holder to pro- 
duce an encumbrance certificate m cesj^ct of the attached property is a 
step m-aid of execution— /ffufuf iCadir v. AnsAna Malammal, 38 Mad. 
C9, ,MuH«samiv.Afi*fAia, 33 Ind Cas. 79 (Mad ). 
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Af-f-Ji i'i«Ti fr fu's'itu’fJ tfiTttf — .\n ipplicatmn for substituted 
Tmec ts a»‘epin 111 ol exrcu'i'.n— naniritip 36 Ml 430 

Ter re^'ini/i*- e rj n' — \n xpplmtiin b) the lecree holder for 
mtnuaTcr of tb'- s%l<- m irlrr 1 » xrenn* the itteii Imcc of more bidders 
It a »trp 10 ail of extculi n— /) uftJh IW/irntriiir \ CAiwnt 

J&M L.T 103 

Tor ri urrnt / I t r — \\h>Te in irres'el ju Igm-nt-debtor 

lra« trl I'.'sl In -1 ]ail n li» ij Utn I tie declirnl in tn«oU-ent in 
ipr'icalni t\ thr ]r rrohillei f>r re irre%t of the JH lcn*ent-<lcbtf)r is 
aHeptial if exrruti n Sun, 1 43 Ml i-o 

716 Step, whit It not \ii ijjh iti n In 1 decree holder asking 
f r tl r rcl ise t a j>irti » | the |ripert\ fr m itticliment for post 
p lej-iefit I tl Tl 1 t f thr itnUiiiK »f the tse iff the file the attach 

rieit . I t! r leiniin let 1 the | r iwttv 1» 1 1? nii ntiincd it not an ipplica 
tl n I I take v nr Mep lu n 1 f ex' ult ti tmiusc it does not aid' or 
altanee tl- .I'^uti n i r >i.ee lino — H nan v Fo tlun 20 Cal. 
2J5 Tatie \ f.*u im 1 Ml jha 

NSh-n a jetm !->-> t eerie notice on the jiidgmcnl-dcbtoT as lacn* 
time 1 in cfiuie 0 the mere fact Hut the decree ftoldcr -iccompanioU tha 
jxwn to I lentif) the ju lijmcnt-dcbtor is not itself a stcp-in aid of cxecu* 
tl >n— yu;a/kuJlor 1 CAi«ifjm;ni »8 C \\ N 1258 , nor docs tha filing 
by Hie pe«>n «il an afiiJavit of scfiice of the notice on the judgment-debtor 
ansuLnt to 3 ste{><in ai I of execution'— 'funopunia v I>Airrndrd, 34 C W 
55 

here a decree has been lost or destroyed, in application to the Court 
to rccunitruct the decree is not a step b-ciusc ii is needless for the decree- 
tuiUcr tu haic the decree restored before he applies for execution Limit- 
aiun will run /rum Ih- dite when the judgment was pronounced— f?«; 
Cirv /iAa>arii 4 ari, il C L J 243 

An applicali in by a decree Iwt Icr who has himself purchased the 
judgment^lebtor s projicrly, tj receive the amount of poundage fee from 
himisnutastip 111 aid of cxecutun— Igfcew hah V i^rasoiino a* Cal 
827 . /Inandj V Uataiundart 23 Cal 

An apjiUcation by the decree bolder for return of the dccrco to him 
fur the purjiosc ul cnabUng him to execute lus decree subsequently is do 
aslep — Mahahnga v Narayana.b^l L J 23 . Aghort hah v Pioionno 
22 Cal 827 Kajaramv Uanajf 22 Uom 311 

An apphcatiun made by both the [urticsuo postpone the bearing oi 
prodinoCxccutiJii witha view t rurrivcat acompruinisc is not a step m ai 
of cxccuUun, bi^ciusc such an application is nut made in furthering t 
ixccuti n of a decric, but on the Contrary it is a step which if success 
would avoid tl c iii.cti.blly for execution — v Narasimha, 25 
L U 4/j A I K 1923 liom 4OI 

Au ajiphcaliou by the dttret bolder to be allowed to set od the pure 
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the pa^■meIlt and not the itself that can be considered as a step- 

in aid of execution conseqnentjj if a decree is made m 1915 and a pa> 
ment is made in Jannarv 1918 (mtbui 3 jears from the date of the decree) 
but an appbeabon forcTecution (together «itb an application forcertifimg 
the paj-ment) IS madein Januarj 190 the ewcutton is barred — \arajjnj 
V hunhx Raman •'ol- t\ 190 8 Jnd Cas 7^3 A I R *9 5 'fad 131 
So also an application made b> the judgmeni-debter and signed by 
the decree holder to ha\c certain paiTncots which were made out of Court 
certified and prajmg that time be allowed to pa^ the balance of the decree 
the attachment in the meantime continmng js a slep-in aid of cxccnbon— 
If ast Iman V /•oo«if 5 i»»A oCa) 696 

AppltcaUon to prceeti atth the ease — On an objection being put in 
b> the judgment-debtor to the crecution the Court ordered the parties 
to produce endence in support of their rcspecbie cases md in the course 
of those objeebon proceedings the decree holder filed a list of witne«s s 
and intimated to the Court that be was rcadj to proceed with the case 
It was held that this should be taken to be an application to the Court to 
take some stcp-in aid of csecuboc— Erojeiufra \ Dxl Mahcmcd C 
^\ N 10 7 

7 o hate cbjeelions dnitittsed — \q appheabon to the Court executing 
a decree asking that certain objections to the ctccubon of the decree be 
dismissed IS a step-io aid— rniivhni lira \ Nnj/ii iCA L J 704 

For arrest cf surely — An application asking the Court to execute the 
enbre decree b> the arrest of the siiretj w-ho has made himself liable for 
satisfacbos of the decree is an application to take a step-in aid of cxecu 
bon of the decree as against the original judgment-debtor— l/aAomed 
Hafii V Mahcxned IbrahMn All 15J 

tor arrest of judgment debtor —An apphcation for ctccution of a 
decree bj arrest of the judgment-debtor will operate to sa'^ limitabou in 
respect of a subsequent application in which the prajTr was first for the 
arrest of the judgment-debtor and secondly lor the arrest ol two jicrsoDS 
who had become surcbes for the due satisfaction of the decree by the 
judgment-debtor — hadruddxn v hjuhan mad Ha/it 44 lUI 743 

For f nat decree for sale — An application by the holder of a prchmi 
naf3 decree 10 a mortgage suit for a final decree for sale is a step in aid 
of execution— irwiiippa 46 Bom z6g A T R 1942 Xkim 118 

Compromise — A compromise to have the rest of the decree executed 
on a future date is an application for taking a step in aid of execution— 
Stuiesaanv Jwadhiiehan eind Cas 36^ 

AppfiettUon for adjourn nent — \n appheabon for adjoumraent ol the 
hianng of an execution application to enab) the decree holder lo pro 
duce an encumbrance certificate m respect of the attached propert> is a 
step-in aid ol cxccuboa — AbJut Aodir v Anshiia MaUnmat j8 Mad 
695 Munuawiiv \Julhta 33 Ind Cas 79 (Mod) 
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money ol the propertj* purchased at auction by the decree holder lumself, 
against the decree, instead of paying it into Court is not a step in aid of 
execution — Auando v Harasundan, 23 Cal 195 Contra — Stiyia Bigmtt 

V 80 C 161 , MaboJiiap v Bepin 12 C \V N 621 

An application by the decree holder for sanctioning an agreement 
to give time to the judgment-debtor for pajonent and not for execution 
of the decree, is not a step m aid of execution — Barrow v JojerchiinJ. 
19 Mad 67 

An apphcation by the decree holder for a list of the properties attached 
in execution of his decree is not a step in aid of execution — R inga Chartar 

V ^a/nraiiiaiami, 21 Mad 400 

An apphcation bj a decrccholdcr opposing the application of the 
judgment-debtors to sell the property m a certain order, is not a step m aid 
of execution — Troly’okya\ Jyolt Prohash 30 Cal 761(771) 

NShcre an apphcation for execution by an assignee of a decree from 
an adult decree holder who transferred the same on behalf of himself as 
well as lus own minor brothers was dismissed in toto, as leave of the Court 
was not obtained for the assignment, such application, being made by a 
person sot entitled to make it, was not a step— A'uiAsrs v Jianannja, 6 
L W X9 

An application wluch asks for a relief bejond and outside the decree 
altogether is not a step in aid of execution— Pjinfaruiatlt v Ltla ChanJ, 
t3 Bom 237, Baud) v, AurdSin^o, 37 Bom 42, SaShat>h3tv Pranjtaan, 
34 Bom 189 

All apphcation for time to pay a decree amount 1$ not a step in aid 
of execution— Aurticft V Jitggernath 27 Cal 28^ 

In the absence of an application to proceed with the sale, the mere 
fihng of an aOidant by the decree holder stating that there are no incum- 
brances over the property docs not -unount to a stLp in aid of cseculinii — 
CAirdH;»v Ganga Sahat, 22 \ L J 410 A I It 19*4 Ml 811 

\\Tiere a judgment-debtor has applied for insolvency and the insol 
xencj proceedings arc pending, no application for execution can bo made 
against him and any resistance by the decree holder to the judgment 
debtors insolvency proceedings will not be a stepm aid of execution — 
Z.a>ig/i< v. Batjnalh, j8 AU 3S7. 

Appltcaltonjor copy oj decree — ^Ao application by a decree holder /or 
a Copy of the decree is not a step m aid of execution — GoptUndha v Dorn 
bum, II Mad 33O , Gaiiga VershaJ v Debt iititdinDabti ii Cal -27, 
ifo;*UMi«irBaHrf;« V Raj Lakht Debt, 4\i , Muihta Veelltl v Irakkat 

Aarnuiaii, 39 M L J 572 

3 o decree into eon/ormtty with judgment — Vu apphcaluu to 

amend a decree or to bring a decree into conformity with the judgment 
cannot be treated as a step in aid of execution— Aadw v rahimaii. 13 
AU l 24 . 1 ta>aAisA«iv.Aii»iA(i;fgaOT,-o.MI 304 . diAunid/u v Dukkhtnt, 
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r'««Vrr»n* »~j *1 Iri'nl «• n » Ic thi" Court it will r 1 v*c 
t ♦•aT* “c f* 11 of t — ll»ti n 1 r tJ <• r^rctilt in of lh<* <lfcrc?* iin Icr 

/*of » *1 ff rtf *<ti » \ii apl * a1»of> J \ It r ilrm^ hnl Icf fir the 
‘i n p'orrrvtin-* n o « a «lfp in i» I f ecrcn i i —T^tir V diultin 

T Ml 

for f- •? nr^rrt rf isr -\n appiritKiO tn the ilecrre Ini lef fif 
nmrni I c^lo jn rxrcution on ilw cfoiin I lh\f he h^ 1 nil iwcil 
ti-ne to the jivtrnentilrl t ir U P »t a ntrpln ni 1 of cxeeiition— 

J «an V tif'i Psi ^ Ml “5“ An api ticntSon \>v the ilrcfce holler 

f r }(H*|v<nrtnrnt of t) r iito n>t with » tiew to enable him to brin^ the 
p*T peHirn to »ale more a<l\nntaseou«l» to him I ut on other groiin h K 
rot n itrpin ail of execution— TrmVtjii » Proitt)! 30 Cl! 7f>f, 

Put a 70 nt appl cation ma le by the ilecree holler an 1 ju Ipnent-^lebtor 
itatinR tlut a certain piyment ban been mule bj the ju Ipnentilebtor 
and il at the decree hoi ler hai a^ee«| to gi»-e lime to the ju lginent.4tebtor 
fort) e piitnenl of the kihnce an I praying that the »alc may be postponed 
anl time granted eonstifutei a «fepin-ail of etpcution— 5if/a v Sheo 
rrej«<f 4 All tVi 

To toUf oul wenej — Aecnfdin? to the Cilcutln High Court an 1 Punjib 
Chief Court an application male In a |«l5tncnf<rc Iitor to tiko out of 
Court certain monies depositei) In the jnlRnientilel lor or to wilhilraw 
a moiies anarle-J to him upon rateill distribution nr In take out the 
proceeds of an etecuti n aile of the jodcment-debtor s property is not 1 
step in ai 1 of executvm The reason is that so long as the mone> or the 
fdn I out of wl leh paj-ment is v.ught his not l^-en realise 1 in execution 
an apf lication for pa>-ment of tlm money is in application to take a step 
in ai] of execution Ilut when the moneys have been realised anl are 
l}ing in Court an application for pi>’mcnl of the money is an application 
for merely a ministerial order and not to take a step in ai I of execution— 
//cm Ckundtr Chendkury v Drojo itundan Vevl 8 Cal 89 Paral Imam 

V t/c«j5i>i^* TO Cal 519 GuogarenhadDhoomikv DebiSundanDabta 
It Cal 227 Sadananda v halt Sankar 10 C W N 28 Kasu v Afir 
Stngk 103 r R 1908 MtiUkani v hour Singk 27 P R 1888 But 
accordinglolheother High CouHs it h \ atop— Venhalarayulu v Nara- 
simka 2 Ma/1 174 hoofmayyav Krtsknomma 17 Mad 165 Ptran Singh 

V JoaiaJifr SiHgfi 6 All jW Kerala Verma v Shatigarm 16 Mad 452. 
Dapuehand V Mugutrao it Bom 340 Sujan Stngk v lifra Stngk 12 All 
3 /j , Mii/cAa«<f V Jainanlt 27 Bom L R 671 A I R 1925 Bom 443 

The Madras High Court has made another kind of distinction vtt that 
if tl e monifS lying in Court are the proceeds of an execution sate the 
application by the dccrcehol ler lor payment of the money is a step-m iid 
of execution but If the monies lying m Coart arc not the procceds^f a sale 
in execution of the decree, but have been deposited by the judgment 
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debtor (or his agent) for payment to the decreeholder the dccreeholder s 
applicationforpaymcnt isnot a step m atiiof execution — Balagiirus vamt 

V Guruswanit 48 M L J 506 AIR »9'5Mad 703 87 Ind Cas 989 
Appasivatmv Jofha ’^aicken 22 Mad 448 The Bombay High Court has 
expressed the opinion that there is no difference between money paid into 
Court in satisfaction of a decree and money lying in Court which is the 
proceeds of a sale held in execution of the decree — lUiUhand v Jamanbt 
(supra) 

For confirmation of sale — As the Court 1? bound to confirm a sale after 
thirty days in the event of no apphcation under section 31J C P C being 
made an apphcation to confirm the sale cannot be regarded as one in aid 
of execution even though it is made by the decree holder as purchaser — 
Vmesh V SkibNaratn 31 Cal 1011 (dissenting from Co&»«rf v Ilunga 21 
Cal 33 and Kewal v hhadun 5 All 576) Fanchanan v Nrtstnha ri C 
L J 356 Trtloke l^tttli V Bansman 3 Pat 249 AIR 1923 Pat 22 

717 Clause 6 — Not ce —An application for the issue of a notice to 
the judgment-debtor (without any other prayer) to show cause why the 
decree should not be executed against him is an application to keep the 
decree in force and limitation should be computed from the date on which 
notice to the judgment-debtor was issued— RrAariW v Sahk Ram r All 

675 s. 

A notice to shew cause why a decree should not be executed is not 
required by the C P Code m the case of m application for transmission, 
of a decree for execution to a Court m a Native State and consequently 
the case does not fall within clause 6— Pierre Leslie v Pertinal 40 Mad 
jo69 (F B ) 

The words ‘ m accordance with law occurring in clause 3 cannot be 
introduced into clause 6 when the Legislature has not thought fit to do 
so and therefore the issue of a notice even though it is issued upon aji 
application which is not in accordance with law is still suffiaent to save 
lunitation — Varadaraja v Murugesam 39 Mad 923 Deo Naravi v Sn 
Bhagawal lolnd Cas 411 Dhoi kal v Phaklar 15AII 84 (F B) Jamna 

V Bishnath OA L J 944 Gobarlhan Das y Satis Chandra 1 Pit O09 

As regards the date from which the period of limitation is to be com 
puted, the decisions arc not unanimous It has been held in some cases 
that time runs from the date on which the notice is actually issued and 
not from the date on which the Court ordered the issue of notice — Cheni 
palhv Serath 30 “Mad 30 Ratanv Dehnatk 10 C W N 303 Kedaressur 
v Mohim 6C W N 636 Maharaja of Jaipur v Latji 12 A L J rood 
Hilkanthv liagho 20 Bom L R 351 while m some other cases the period 
lias been held to run from the date of the order of the Court directing notice 
to issue— AafiAa RuAsS v Ram Charan 40 All 630 (F B) Damodar v 
Sonaji 27 Bom 6-2 Goiind v Dada 28 Bom 416 Dart Ganesh v 
Yamunabai 23 Bom zi.Jumaiv Abdtd 30 AU 536 
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Where there was in fact no app'ication for notice and the Conrt did 
not send anj a mere application for execution maile more than a >ear after 
the decree cannot l>c trcate<I as an application for notice on the Rround 
that the Court would m the onhnarv course send notice — IJainayyitn v 
Kadir Uaelia 31 Mad 63 {60) Where no notice has been Issued at all. 
the mere order for issuing a notice cannot gi^c a fresh starting point of 
limitation — Hart v VamuHabai 23 Horn 35 Note the words ’ has been 
issued * in this Article It is not however necessary for this clause that 
the notice must have been actually served — Damoilar v ^on/tp 27 Horn 
622 * 

Where the notice for the execution of a decree is forwarded !>% the 
cxeculutg Court to another Court within tlie local limits of which the 
judgment-ilebtor rcsidis the period of limitation runs from the date on 
avliicb the notice actually left the former Court and the fact tliat in the 
Court of service it was made over to a peon on a htcr date cannot extend 
the period of limitation — /! niia/>uriia v Dktrtndra 24 C W' V 55 

7*8 Clauses 5 and 6 — Clauses 5 and 6 of Art 182 arc not mutual!) 
exclusive Where an application to take a step under Cl 5 has been 
made after issue ot notice under Cl 6 the starting point for limitation It 
the date of the application to take a step and not the date of issue of 
notice— /trtAul V /fi ///<i 12 Dur I T 74 

719 Claus 7 — Instalment decrees — When a ilecree it maile pas 
nl 1c h) instalments, with the further jirovisi >n that in default of i asmeiit 
of anj instalment the whole of the mones shall tccomi due an 1 lie recosar 
able b) execution, limitation for ixeeiition l>egins to tun when the first 
default Is made — Afen l/vMin s DurgaCkum i5<al (503) nirA’aiain 

V Dur/n A'lirrtiit. 20 Cal 74 JudStHir v Wfin 13 Cal 73 (75) Zahur 

Kkaiiy DAaJt/duar, 7 All 327(550) Pu/khAs Chugon 2 Horn 356 9*i5 
Dat v Kalha 2 All 443 Shanktr \ Jolt* 37* (3'2) Vgranj'k 

V /.OgJIiinu'll, 4 .Ml 83 (85) Ifiiif kni d N liktnJj 42 Ilnm 72S Citi.jr 

\ Hmir. 38 All 204 (.07) illah n-iUth V lUua ml 100 P K 1902 
rijh) Hux \ Sawal I at ^ V i J '5* t'M Where jssrrenti »crr 
made towards an instalment deeree {whieh omtained tlie usual default 
cl iu«e) but siicli ivi)Tnenls were not certified the Court woukl assume t‘at 
no iMjments were made and so the jxnoiS of hmitatKn ran ffxra the date 
when the fir^t inslalment wasdue — CAaf ar \ <4mrhi>i;k 38 All -xia 

(207) I .Mi»*m / a/ > ShairJl la All 5f-> O'©) W^lete an trtt_*-3fnt 
dcctrc direclevl that In case of faHa*« of pavmcnl of a’ lastal-ieat the 
decieehol ler was to leaif / r e»/ 3far aad that if Junng tS-11 lir^e 
det tor di I not ivi) ll*c amount of the instal-acnt, the decreehoUff «, 1,11 
l»? entHW to fT«i\er tlie s»ti>le amoeal Ir d t»jt tV lirsc 1 t 
the execution of the decree ran from the eipirv of lae jxar after t*.- 
date of difault— ffira C*aai a .Iha Lafa. sOlv-a ptt, K. I R i^.a 


720 


THE INDIAN LIMITATION ACT 


[Art. 1^2 


Waiver — On the appIiMtion of the pnnciple of Article 75 it has been 
held that even though an instalment decree provides that on default of 
payment of my one instalment the whole amount shall become due it is 
open to the decrecholder to waive the default by accepting an overdue 
instalment 'instead of puttinginto force the decree for the whole amount 
at once upon the default) and to apply for execution in respect of a subse 
quent instalment on a fresh default and this application will not be barred 
on the ground that more than three jears have elapsed after the first 
default — Ram Culpo v Ram Cktmder n Cfll 35? (355) Mon Mohun 
V Dtirga Charan 15 CaJ 502(505) Kaihtram v Fandu 27 Bom i (13) 
F B HurnPershadv NastbSutgh sr Caf 512 (546) Rajeswarv Hart 
19 Mad 162 In bio earlier Bombay and Allahabad cases it was held 
that since in this clause no mention is made of waiver as in Article 75 
the pnnaple of waiver did not apply to instalment decrees A decree 
holder was therefore always bound to take out execution within 3 jears 
from tlic first default-— BnfioeA v Chugou 2 Bom 356 Ugrah Nath v 
Laganmanl 4 All 83 (S3) But the Bombay case is impliedly overruled 
by s? Bom t (F B ) cited abo»e 

Where a decree paiable by instalments provides that the decree 
holder shall have dtsereUon or option on default being made m pajnnent 
of anyone instalment to realise the full amount of the decree with interest 
without waiting for any future instalment the peiiod of limiUtion does 
not necessarily run from the date of the first default— V GhJam Hi 
S All *01 (20(5) This clause applies only where the decree direcit any 
payment to be motle on a certain date If however the decree provides 
that the decreeholder shall liavc dtstrehon to realise the whole decretal 
money when the default is made the date of default cannot bv talcen 
as being the date directed by the decree In such a case the decreeholder 
IS not bound to execute his decree for tl c whole amount remaining duo as 
soon as the first default is made, but he may waive the default by receiving 
the oserdue instalment and execute the decree for the subsequent instal 
ments as they become due Time nms from the due date of each instal 
ment — Lachmiv Sarjii 39 All *30(233) Nilmadtiuby Rainsodoy 0 Cal 
857 (860) Appayya v Papayya 3 'lad zsfi Allah Daksh v Dhauiam 
too P R 1902 Ris/en Chond v Dka% Copal G P R 1913 16 Ind Cas 
, Shankar V Jalpa IGAII 371(374) Insuchacase the decreeholder s 
omission to apply for execution of the whole decree within thrtc years of 
the first default .will only affect his right to recover the instalment in 
respect of which the default was made and to recover the whole o( the 
decretal amount at once but will not affect his nght to recover subsequent 
instalments wluch fell due within three years before the application for 
execution — AtiHiiluUa v Rally Churn 7 Cal 36 (Co) Allah Dahsh v 
Cfcaaoni 100 P R i^o"* Rtihtn Chand v Bhai Copal Smgh GPU 
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In orJcr lo conslilule waiwr, there most bo paymenl ani aceeplantt 
of ail oifrdue The mere silence on the part of the decreehoIJer, 

or his abstinence from suinR after there has been a default, does not amount 
to a v,nver on his part— //nm Ptrshad v S’aiib Smgh. 11 Cal 5|i ( 5 t*) ; 
DirAnriiinv Dnrpa iVnr»««. Jo Cal 7^(78) AtfiAirUm v /’aaiir. 27 Bom. 

I , CAaf/ir V /fwir 38 Atl 20 1 {207) And this is *0, whether 

the ilccrcc provides that on nonpayment of an inslalment the whole amount 
shall become due, or it provides that on nonpajmenl of an instalment the 
whole amount tiiay If sued for— //urn I'ershal v S'anb Siogk (supra) 
Iherc must be proof of pajment ol the overdue instalment Where the 
decrecholder .alleged pajonent of an instalment l>j the judsment^lebtor. 
svliich the latter dcnieit, and tlie payment lus not been certified. ietJ 
that there was no evadenra? of pajment. and conseijuentl) no evidence of 
waiver, and therefore limitation ran from the date of the iirst default— 
^lillkii t.al V Khairali, 12 All 3<x) (571) Hut *ce Zahur \ HaUhta^jr, 
7 All 327 (330)1 llajfstfira \ Hart. 19 MoiJ tf<j and llurrt PrataJ v. 
A'lirifi AiwffJl, 21 Cal 5ti ( 5 I 0 ) wlicre it was hell that the mere favt that 
the pajnuent avas not ecrtifirel was not a ground for hoi img that the juv. 
ineht ciiinut Iw rccojpiuret bj the Court in evnlence of waiver 

S> long as there is no waiver, the decrrcholler is eniiiled to execute the 
whole decree (1 r for the whole amount remaining due) a» soon a< a default 

II made, but if thedecreeholter waives a default b> rrcciving an overdue 

instalment, he e.annol. iii'm a lulrseqnent default pot in f tree the deerre 
AS A whole, to recover the remaining instalment* that are du< all at once , 
liu c III eaccutc the decree «*n|j f ir tt|o»e instalments » I leh are due Time 
In respvct of each such instalment run* from the duf lUic of that inslal- 
iwmt— liH { (Ml f ol a fl s» ts \lt s''2 nRj) Sdaisi^ubs Aa>n. 

wdo). oCal its; (bf.i) . IVu.urf V «*!?«.« s Ml .!i>(2o.> In 
olliir wiird*. tin actiplame ol tie ovarr.tiK «o»tahiietit> will amount i. 
a w iiivTr of the dfiirch d l« • * richt lo ent irev tJtc iialf> w fuch llu dcciru 
nil mill to him III the csCiil «l failure lo ivav the imtalments — hsJki 
i>,l<jfv /Urtgiron. (svijto) 

If the decree holder wislies loexeiute theeiiiimlecree owing t » default 
ill the paviiiciil of instalment* he must Umg tis apploaboa with.a th*ee 
jears of the date of the rest default It he l^nngs (us apjdicatioa to rxe* 
cute the whole detnre m* »c than three jears after the date ej t*,e- tret 
default, he will not I* all’weil, in tnjer to save h-* ap5 hvat* a tiem L-mta. 
Coll, to fall IwcL u}»n the mstalmret arra-frn ent ani .Za-n to irajtrr 
the instalnerit* that Ml due wiU.in Urro stars Uf .re t‘a- d^tr c* t*.e 

appUvati m— Ai' A J'aiii V Z*a'/a.\«ed«iv. .oCaZ *s r‘, 

s,. abo. where tl.c h U't si xa t— ..tairreat drerte Ra* i-s,^ t t t 

evesuti'n » t If e vnti v de.rrr. «i,v t Ad'fault Umg raad* i- the paiiis'^t 
of at instal-ur'd. a-vj has th..» el >lc4 1.1 { st an es.‘ tj i* - u:,-ai=a.et 
»^au.^r^lllt, tv sa..iot *«VvK\iv.i;av tall Ui i, ou tbu j* »_.c- 
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decree relating to payment by instalments, for the purpose of saving 
limitation Thus, where upon the |iidpnea t-debtor s failure in the payment 
of two instalments in ipoo the decreeholder applied for e^cecutjon of the 
decree for the whole amount on the 15th Ikfay igoi, but the application 
having been dismissed for default of prosecution, he again applied on the 
ist July 1904 for execution, for recovery of such instalments as remained 
unpaid, held that the application was barred by limitation, as it was no 
longer open to thedecrceholdertoadhere to the instalment arrangement — 
Bhagtvan Das -f Jatihx 28 All 449(251) 

The question whether the decree holder may waive the benefit of 
the provision or must execute his decree within 5 5^ars from the due 
date of the first mitalment of which default is made m pajwent, is a ques 
lion purely of construction to bo deaded on the terms of the whole decree 
in, each case— JudAtstir v hfofijn 13 Cal 73 (75) An mstateent decree 
is to be construed as much as possible in favour of the decree bolder, and 
unless the decree clearly leaves the decree bolder no ophon on the hnppeo 
ing of a default but to execute the decree once and for aJJ for the whole 
amount under it, the decree holder may execute it on the bappeniag 0/ the 
first, second or any subsequent default, and limitation will run ssainst 
him in respect of each nstalmcot separately from the time when such 
Instalment trtAy become due — Shanharv Jaipa ifiAU 37 i ( 373 ) • ^i’*^*’* 
ffaratn v Sarju. }9 All 230 fs 3 j) . -dWeA Baish v Bhawant, Xoo P R 
jgbs 

In 8- suit on a pronote. a comprrtim!,c petition for instalment decree 
was filed i» which there was a provision that default being made m the 
payment of one the whole amount would become due, and subsc 
qucntly an instalment decree was passed m which the amount w as decreed 
as per instalments but the condition as to tho whole amount being due 
In default of payment of one Atsl was not stated It was held that the 
decree and the coi«F0W>i« petition might be taken together and that tlio 
terms of the compromise should be taken as incorporated into the decree, 
BO that the decree must be construed as one providing that tho whole 
amount of the decree would become due on the default in payment 0/ 
one Aisl—Jayanuadin v Jamtruddin, zt c W. N 835, 37 lad Cas 913 

Certain date — Where » deciw directed that the amount decreed should 
be paid wa the expisatwn oi s^vsn. the penod ol limitation for execution 
ran from the day on which the period of 5 jears from the date of the decree 
expired . and therefore an oppheatwn made within 8 years from the date of 

thedecrcewaswitbintunc^-^aniAa/ V. 4jp p isSz 

Where a dcacc dirocts that a certain sum sWl be paid 'annually' 
or 'inontbly,' it is not a decree for money to bo paid 'on a certain dato 
within the mearnng of this clause, and lioutation wiU run from the date of 
the decree In order to bring a case within this clause, a Oe/intU date m 
each month or year shouM be iiui.rt(.d ta the decree tor tbe payment of 
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each Instalment — Subhanatha v Lakshmf Ammal. 7 Mad 8n ; Yusuf v. 
Strdar, 7 Mad 83 But the Bombay High Court liold« that such a decree 
means that the amounts decreed are to be paid monthly or jojarly from 
the date of the decree < « on the dateof each month or year corresponding 
to the date of the decree— LaftsSmiftaf v M adhavrav, 12 Bom 6 $ , see 
also Md Katnaruddtn v Ftan Lai, 13 P R 1892 In later cases the 
Madras High Court has also held that if it can be gathered from the decree 
that pajTnents are directed to be made on dates or at periods uhich are 
sufficiently Indicated by the terms of the decree, the requirements of this 
clause are satisfied — Kaven v Vtnkamma, 14 Mad 396 Thus, where a 
decree directed the defendants to pay maintenance to the plaintiff at 
a certain rate per year from the date of the plaint, which was iSth July 
1876, until her death, it was held that the proper construction of the decree 
was that payment should be made on the 18th July 1877 iStli July 1878, 
and 80 on In every subsequent j-ear on the corresponding date ; and so 
tlie decree was one which directed payment to be made on a certain date— 
Atlanwia v }fara\na, 30 ^fad 301 

Where a money decree directs that the plaintiff should not be entitled 
to take out execution of the decree until the disposal of the petition for 
Insolvency muJo by the defendants, Arfd that clause 7 cannot apply, 
because there is no direction tn the decree that ,an> payment is to be made 
At the date of the disposal of the insolvency ivtition or on on) other 
t\-\\f—Athrafuddin'/ U^ptn Dfkart. 30 Cat 407(412) 

A decree which directs the sale of the morigageil propertv in default 
of payment of the mortgagc.money within the dale fixeil m the decree 
is not a decree 'difccling the payment of the amount to be made on a certain 
date' within the meaning of this clause and an application for sale of 
the property uixiu non payment of the money within the date fixed is 
not an application to 'enforce payment of the mone^ This clause does not 
apply and the application falls under Article iSi If, howevxr. there is 
also a personal decree against the raorlgagor, and the application is to 
enforce the decree as such, hn * ’ion will run from the date of the deerre 
under clause i if payment »s rable under the decree from the date 

thereof, or from a future r clause 7 if paiment can he enforced 

only on or after such ' tR’ acil In the decree — Runguk Goandan 
V kianjappa, 2O Mul ' also 16 237 ated in Note 693 

under Article 181. 

If a decree pas.- i ‘ m 1911 directed payment to be 

made in three inito*,(. t 9 i*. Slarch 15, 1913 and March 

15. 19*4. *“'d thi- nj ' by the apprlUte Court la 

October 1914. ■ V '-meat must be Ukeo to be 

15 3-1915, i; ,, * •‘fleet of coufirmatton by the 

tjm. 305. 
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720 Explanation I — Separate ngfits and liabilities —Where a decree 

IS passed separately against several persons an application lot c'cecution » 
against one of them is inoperative to keep the decree alive aga nst the 
others — Ghida MuhtHddtH v Datnber St* gf> All 206(0(3] A decree 

against one person for arrears of rent of one penod and against another 
for rents for another period most be talren as a separate decree against 
each for the portion for which each is declared liable and consequent^} 
the execution proceedings against one would not prevent the law of limit 
ation from bamng the execution against the other — liaise v liajnaratn 

to B L R 258 (r B ) 

^\^le^e a plainli/f obtained separate decrees against several persons 
in respect of several duties which they were to perform separatel}' an 1 
the plaintiff chose to proceed m the first instance against some and not 
against the others m taking out execution it at as held that the proceedings 
taken at different tunes Avere not continuous and that limitation would 
run separately from the date of the latest action m each eist-'IIurryhur 
V -Wridqy 25 W R 310 

A decree which specified different sums As being realisable from three 
distinct tenures must be construed as three distinct decrees and a pnor 
application in respect of the sum decree I *« far as one of the tenancies 
was concerned cool I not operate to save I mitatmn for the sum due under 
the other tenancies — Dhirendrav NttchtntiP'>*fCo 36 Ind Cas 59S(Cal) 

Where a decree was passed onginally in favour of one person and 
was afterwarls owned by more persons than one m severalty by virtue 
of assignment from the original single decree holder jt cannot be said 
that the decree has teen passed sneralty in favour of more persons than 
one within the meaning of the first sentence of this Explanation The 
rights of all the several decree holders in this case will be treated as joint 
and an appl cation for execution made bj one of them will keep the decree 
ohs'e in faaour of alf — I enftala Iteddayya v Ytrahayya ^sifad J5 A I 
R 1922 Mad r-’g 09 Ind Cas •’77 

721 Joint rights and liabtlitirs — Where the Court allowed some 

of the joint decree holders to execute 3 certain proportion of the decree 
for their own benefit it was held that such proceedings would operate 
for the benefit of all in respect of limitation— 5 *i 6 Chundef V Ram Chundtr 
jGW It 20 Ponampthtfi \ Baioth J Mad yg So also where 3 decree 
bolder executed a proportional part of a decree for costs against some 
of the joint defendants such execution would keep the decree alive against 
all — Sheikh B imead v Jugessif 6 W R ^^ls '•3 So long as one part 
of an indivisible decree is executed the whole u kept alue so far as limita 
iion IS concenie)~Z>eyi v Ailmottee 25 W R 70 According 

to the Allahabail High Court however a decree passed jointl} In famur 
of more persons than one can lio executed by one or more of such penons 
0* a tt-hole lor the benoft of all and not paxttally to the extent of the 
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interest of each individual decree holder An application for such part 
execution is not one in accordance with law and cannot keep the decree 
in force — Collector \ Surfan 4 All 7* Ham Aulra v Ajudkia i All 131 
V AlnAfiraiii 3 All 27 But where an application for such part 
execution is made and no objeetton ** taken to execution in this form it 
would save limitation as regards the whole decree in favour of all tho decree 
hollers — Naiidav naghiinandan 7 All 28» 

A decree for partition is a decree in favour of both the plaintifl and 
the defendant consequently an npphcation by the plamtif! (one co sliarer) 
to execute it will keep it ahve m respect of a subsequent application by the 
defendant (another co sharer) for execution — ^keikk Kkoorshed v Kiihbee, 
3 Cal Sal Afohun CMiinder v l/eArsA Chuiider t) Cal 5GS I'asuJeva v 
riMafSai'ry 43 M T J 379 AIR lOit 'lad 456 Riniafami v Warn 
yana 4a M L J 04 A I R 1922 MaJ 317 

A father obtained a decree declaring him entitled to a share of certain 
property on partition, but never executed it Subsequent!) Ins son obtain 
fd a decree declaring lum entitled to a certain share of wlut the father 
should obtain under the former decree and applied to execute his father's 
decree, giving notice to his father who refused to join in the application 
Sulisequently the father appUevI to execute his decree It was hell lluit 
although tlic effect of the son s decree was not to make him an 1 his father 
joint decree hoi lers in respect of the father » decree, the son was a trans* 
feree of part of his father s decree and was entitle 1 to make the application 
he Ind nioile which was civnsequentl) an application in acconlance with 
taw and kept tho fathers decree alive— f?dma;ami v Andi Ptlla! 14 
Mad 33] (reviewing /?<i>iia«(iHii V <4n<fj 7*i//jt 13 Mai 347) 

Whore a decree awards mesne profits against A an I B Jointh and 
rosls against A 13 and C jointly an application to execute the decreo 
for mesne profits against A and D Keeps ahve the right to execute the 
decree for costs against C — SMAramanaov Alagjf>f>a 30 Mail 3M folbwed 
In PHH133OV PuItJnayya 47 M I. J O08 AIR 1923 Mail ijj 

Where a decree Is joinll) {wssed against all the defendants in one matter, 
nnd sevTrall) acainst different defendants with respect to other matters, 
the firxt jxirtim of this Explanation shoull applj to that jxirtion of the 
decree which is jxisscal severall>. and the second pirtion of tlie ExjilonatMi 
will apptv to that portion of the decree which is passed jointly In such 
a case, the execution of the jnnt pirtiin ofthedecrcc againit one of the 
joint ju Igmentalebtors will not keep the decree ali\«c so as t > save from 
limltatnn an apjhcation for rsecutian of the several portion of Lhe decree 
against a jiKlgment-deUtor who was not a part) to the previous execntnti 
pniceeding IVcause, while the decree holder was eiecutiag the jont 
portion of the decree against one o! the joint jodgment-deb^ars th-rc 
was nothing to prevrenl him (run executing Uw other port oas of the 
decree neainst the several jodgmeut-debto’s who srerc haU- thereusd" 
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•~Sahu Nandla! V SahttDharam 48 All 377, 24 A I J 465 04 Ind Cas 
961, A I H 1926 All 440 But the Madras High Court holds that a decree 
IS a joint decree if any portion of the relief given m the decree is against 
the defendants jointly even though some other reliefs may be given against 
each defendant separately — Paitannaya v Pattayya 50 M L J 215 
AIR 1926 Mad 453 ffoltomng 30 Mad 268) 

The Explanation lays down that where a decree has been passed jomtlv 
against more persons than one. the appltcahon if made against any one or 
more of them shall take effect as against them all Rut this Explanation 
does not say that an order made on such an application is to be binding 
against all Therefor^ where a decree was passed against 4 persons and 
an application for execution was made against two of them after the period 
of limitation, but nevertheless the Court ordered execution the otdtr was 
not binding on the other two jodgment-debtors who were not parties to the 
execution proceedings and consequently they arc not precluded from 
showing that the previous application was time-barred — Harendra Lot 
V Sham Lai, 27 Cal 210 {215 216) 

Where in a mortgage suit against the members of a Joint Hindu family, 
it was found that a portion only of the mortgage debt was incurred for 
legal necessity, and in respect of such portion the usual mortgage decree 
was passed against all the defendants and simultaneously a simple money 
decree for the balance was passed against the two executants of the bond 
in suit, held that the decree holder's application for execution of the decree 
for sale would keepalive the simple money-decree passed against two of the 
defendants— /?!«« Druhh Pat v Dew Tewart j4 AH 166 65 Ind C^s 
358 A 1 R 1922 All 383 

An application for execution against one of the rcf^sentativcs of 
a solo judgment-debtor saves limitation against all the representatives 
because the liability of all the representatives is a joint one — Knshfiajt 
Janardanv Murarav 13 Bom 48 f?i*w. 4 >i«;v ffinghktt Lai 3 All 5I7 
Adusiipalli V fliarthuruthu 22 M L J 160 13 Ind Cos 313 

Similarly an application for execution by some only of the decree- 
holders legal representatives, though not purporting to be on behalf of 
the other legal representatives also is sufficient to save limitation as re 
gards all — Vasudtiapalla v Narayanapaittgrahi, iglO M W N 112 

Where a surety was liable for the pnncipaldebt only and not for interest 
and costs, an application for execution against the surety cannot operate 
to keep the decree alive in respect of a subsequent application for execu 
tion against the pnnapal debtor to recover the interest and costs, because 
there was no joint liability of the surety with the pnnapal debtor for 
Interest and costs — A'wrtijt v Vtnayak, 23 Bom 478 

\\'here before or alter the passing of a decree a party has stood as surety 
for the due perfonnanceof the decree, it majr be executed agafnst the surety 
in the same manner os it may be executed against the defendant, under 
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sec 253 C. P Code 1882 (sec 145 of the present Code) But that does not 
imply that the surety is jointly liable with the principal debtor or that 
the decree is “jointly passed ' against the pnncipal debtor and surety 
Mithin the meaning of this Explanation Unless the decree »s expressly 
passed ogatnst both of them jotn'ly no joint liability will be deduced by 
combimng the surelj bond with the provisions of soc 253 of the C P. 
Code, and an application for execution against on*c will not keep the decree 
ahve against the other— ATarayaB v Ttmmaya, 31 Bom 50 . Yusuf Ah 
V Sayad Amin, 47 Bom 778 25 Bom L R 810, AIR 1923 Bom. 
366 , Birertdra v Twlsi Churn, 85 Ind Cas 657 (Cal ' 

If a decree IS passed jointly against the judgment-debtor and his sureties, 
an application for execution against a judgment-debtor or against any one 
of the sureties afiords a starling point for a fresh period of hmitation in 
respect of a subsequent application, even though this latter application 
IS made against a different surety— Badr-wif v Muhammad Ilafit, 

44 All 743 (744} ao A L J 726, AIR *922 All }8i. 

A decree was passed against some major persons and tuo minors. 
Apphcatioa was at first made to execute the decree against the minors 
The decree as against the minors was set aside on objection being taken by 
them The decree holders thcreuivm appUeil to execute the decree against 
the major judgment-debtors Held that the prior application agiinst the 
minors only took effect against all the judgment-debtors, and hrljwd to 
keep the decree ahve, as the liability of the minors and the majors was a 
joint liabililj—I.ii//A V Suroj /vmiior, 31 All 300 

The latter iviriiou of the jmi pv.i of the Explanation I lux down 
tint if the Juilgineiit crtditor does something which kieps aU\r a J«nt 
decree as against une of his Joint jndgmcntHleblors, the iIictcc is to Iw 
regarded as alive as agnliul all the joint jiulgmentilebtot!., aiil t( it is 
alive, U is of uiiirsL c ipiblo id execution Hot where one of the joint 
judgiiieiit-ilcbtiirs his juiunlrd tlic decree holder bj fraud or force 
from execulJJig his iJeirii .igniiist that juJgment-ilcbtof, he is no doobt 
ciititlul to claim cxtiii'i >11 of time against that person, but not agaiast 
the other judginnit-ilrblor wlm has not jsrca-enteU lum bj force or frawl 
Lxpl Illation I does not ajiptj to this caac, (lecause the juJgmtKi fttdu r 
has done nothing to kiip alive the decree but reliei upon sometiarg {ij, 
fraud or force) which one i>f !us jwlgment-deblors has been djisg—.fj^^j 
}\hadcr V .|Jiaw«nid, 38 Mad 4i<>{t22) 

ExpUnsUon U— Proper Court— bee Note 710 anU 
X83.— To enforce a judg« Twilve 
ment, decree or order \ears. 

of any Court establish* 
cd by Royal Charter . 
in the t\en.i'C of 




[Art 1S3 


728 


THE IVOIAM tWlTATIOV ACT 


zts ordinary ongi- Twelve 

nal civil jurisdic- years 

tion, or an Order of 
His Majesty in Council 


of releasing' tlic right 
Provided that when 
the judgment, decree 
or order has been 
revived or some part 
of the principal money 
secured thereby or 
some interest on 
such money has been 
paid or some ac 
khovvlcdgcmcnt of 
the right thereto has 
been given in writing 
signed by the person 
liable to piy such 
principal or interest, 
or his agent, to the 
person entitled thereto 
orlusagenti the twelve 
years shall be com 
puted from the dale of 
such revivor, pajment 
or acknowledmcnt or 
the latest of sudi rc 
vivors pa>TOcnt5 or 
acknowledgments, as 

the case may be 


TJus Article corresponds io \rt iSootActWof Mi,c»U 

7« order of the Prw7 CourcU -AUhough an order ‘ 

in Counal may conanna decree of the Court below t n o c „ 

mount decision m the suit and any appUcatmn to cn orce 1 
of law an application to execute the order and not t c ‘ 
confirms Article 163 apphes to it and time runs from the date 
order— /.wcAman Per4ad v huhun Petih^d fi . 

Ashore hath 14 C VV N 357 ra«M '' Chundralati o CA . 

Aoriin^A Z 7 i*s V SaratnDas a AW 763 

Cut an order of the Tnvy Counal dismissing an appeal >>mt o 
prosecution « not an order which lafiaafff deals with the matter P» smt > 
Ibmlorc it U not an order coxitcoipUtcd by this Article The onh decree 
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capable of execution la the High Courts appellate decree and not the 
order of the privy Counal and consequeutly Article 182 and not Article 
183 applies — Abdul Mapd v Jamakir 36 All 350 (353) P C (reversing 
33 AU 154) 

An application for execution of a final decree prepared by the District 
Judge in pursuance of an Order la Council passed on an appeal aga nst 
a prehminary decree in a mortgage suit is governed by this Article and 
not by Art cle 18 since it is really one to enforce an Order of the Privy 
Council and not the decree of the Distnct Judge The preparation of 
the final decree by the Distnct Judge is purely a ministerial act to enable 
the order of His Majesty in Oiuncil to be enforced — Bhagwanta v Dtwan 
Zamtr Ahmad 3 Pat 596 (605) 5 P L T 451 A I R i<) 4 Pat 576 
Whether tl e order passed by His Majesty in Council be nght or wrong 
the Indian Courts are not competent to go behind that order but are bound 
to give effect to that order and to punctually observe obey and carry 
the same into execution — Senttr Stnghv PitniDet 3 Pat 3^7 (332) 

72zA Enforce •— ^Vherc a M gh Court in the exercise of its ordi 

nary onginal civil jurisdiction passed a decree for sale under section 
88 of the Transfer of Property Act an appi cation under section 89 of 
that Act for on order absolute for sale of the mortgaged property was held 
to bo an application to enforce tbe preliminary decree The wonl 
enforce is not Iinuted to realisation by e^cution but may have a wider 
meaning e g the passing of an order absolute for sale— A/unua Lai v 
Satal 43 Cal 776 (779} P C (affirming v Sarat 38 Cat 913) 

This decision was given with reference to the law as it stood before the 
passing of tbe C P Code 1908 After tbe pass ng of this new Code the 
application by a mortgage decreebolder under O 34 r 3 is an application 
for a final decree for sale (as distinguished from a application for an order 
absolute for sale) and it is doubtful whether the above ruling would apply 
under the new Code 

An applicaboD to enforce an order absolute for sale passed by the 
High Court must be made within iz years from tbe date of passing the 
order — Apurha Krishna v Bash Behary 47 Cal 746 

An application for a personal decree under O 34 r 6 C P Code is 
an application for a new decree and is not an application to enforce a 
judgment or decree within tbe meaning of this Article— Pr// v Gregory 
52 Cal 82S (F B ) 29 C W N 678 A I R 19 5 Cal 834 89 lad Cas 1 
An application under sec 144 C P Code for restoration to possession 
of property which had been taken possession of by the other party in 
execution of a decree of tbe High Court which bad since been reversed 
by the Pnvy Counui is an aj^hcahon to enforce an order of the Privy 
Counal and is governed by this Article — Bn] Lai v Da lodar 44 All 
555 2 oA L J 456 66Ind Cas 545 

Where the High Court directed that the appellant should costs 
t.— 47 
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<0 tJie resfoiKlent who thereupon realised the costs but the Pnvy Council 
on appenl directed tl e parties to pay their own costs an application by 
the appellant under sec 144 C P Cbdc to recover the costs realised by the 
re«pondent is an application to enforce the order of the Pnvy Council and 
falls under Article 183 — Madkutu^an v Dtrj La! Or Ind Cas 806 (All ) 

Since an application to enforce a decree is virtually an application for 
execution of a decree a minor js entitled to claim the benefit of sec 6— 
Knrgodtgouda v Ningangouda 41 Bom 625 {629) 

723 Decree of the High Court — ^This Article applies to a judgment 
of the High Court in its insolvency jurisdiction because such a judgment 
IS one passed by the High Court in the excrase of its ordinary original 
civil junsdiction and not by way of special or extraordinary action — 
InihenmUerofCondaiHarrondat 13 Bom 5’o (533) (PC) 

But a decree does not become a decree of the High Court merely 
because it has been transferred to that Court for execution and may 
have to bo enforced in the same manner as a decree of the High Courts 
per Trevelyan J tn Jdgetnaya v Thackotttant 24 Cal 473 (at p 491) The 
rule of limitation depends upon the status of the Court which passed the 
decree and not upon the status of the Court executing it and so if a decree 
of a mofussil Court is transferred to the High Court for execution the Imiit 
atlon for cxeeution is 3 years and not ta years— Tiwcoirnr v Debendra 
If CflJ 497 So also a decree passed by the High Court on appeal Irom a 
mofussi) Court is not a decree of the High Court within the meaning of this 
Article— /Hsfo AiwAar V Durrodaeaunl 10 B L R 101 (p C ) 17 W R 
392 Ham Charan V Labht Jianl 7B L R 704 (F D) i6\V R 1 

724 Revitor —In using the term 'reviver of judgment in this 
Article the Legislature had In view the procedure embodied in section 
348 of the C P Code the object of which was to give notice so ns to pre 
vent undue surpnsc to a judgment-debtor where more than one jear hail 
elapswl between the date of the decree and the application for execution 
or when the decree was sought to be enforced against the legal representatives 
of the party against whom the decree was originally madc~'Jogetidra v 
5Ayfl»i Das, 36 Cal 343 The Statute of limitations to which thejudgmont 
IS subject ceases to run upon a revivor of judgment and time runs afresh 
from the date of the revivor — fbtd 

To constitute a revivor of the decree there must be expressly or b> 
implication a determination that the decree is still Capable of execution 
and that the decree holder is entitled to enforce it An order for exccu 
tion of the decree made after notice to the judgment-debtor as provided 
for m section 24S C P Code wiW operate as a rem-or because ft neces 
sarily implies such a determination — Aamini v Aghore 14 C W N 337 
Jogendrav Shyam Das 36 Cal 543 (dissenting from Tincecerfr v Debendra 
17 Cat 401) Tnbtkramv DaJn 1 Bit L J 38^ , Tutfeh Naratnv Chimdra 
bah 20 Cal 331 Ashoohshv Durga 6CaJ 304 . CanapuMi v Balasttndara 
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7 Mad 540 Siya Ilossetn v. Alonokar, 24 Cal 244 , Uinrao v Lachmt 
26 All 361 But the mere fact thit an application has been made and 
notice has been issued to the judgment-debtor, without their teminating 
in an order for erecuUon cannot create a revivor of the decree — Manohar 

V Fallek Chand 30 Cal 979 

Where the objection of the judgment-debtor was overruled, and it 
was decided that the decree was not barred by limitation, the effect of 
the order was to entitle the decree holder to proceed with the execution, 
aod there was consequently a revivor of the decree — Kamtnt v Aghore, 

14 C W N 357 

An order for execution made after one year from the date of the decree. 
Without tssue of notice to the judgment-debtor under section 248 C P 
Code, has not the effect of reviving the decree — Venhatesa Perumal v 
Sriniiasa, 33 Mad 187 

AVhere an Order in Council is transmitted to a subordinate Court for 
execution mthout any notice being given to the judgment-debtors, it would 
not be a revivor of the Order — Tnbtkram v Badri, x P L J 385 

An application for the transfer of a decree is not itself an application 
for execution and does not amount to a revivor ol the decree — Chattetpni 

V SaUa 5 Hwari Mull, 43 Cal 903 (F B) , Suja Hussein v Monohar Das 
it Cal 921 , Khaja Sahtbuddtn v Afzal Begam, 28 C W N 963, AIR 
X925 Cal 23 , even if upon such application an order is passed for transfer 
of the decree, such an order is not an order-for execution , nor does it show 
that the Court is of opinion that the execution is not barred It has not 
the efiect of a revivor — Chatterpul v Doya Chand, 23 C L J 641 , Suja 
Hussein V Monohar Das, it Cei 921 

^Vhe^e execution cannotproccedwilhout leave of the Court, the granbng 
of the leave is a revivor of the decree But as no leave is necessary for 
the arrest of the judgment-debtor, the issue of a notice under section 243B 
C P Code IS not a revivor — Challerpal v Daya CAanif. 23 C L J 641 

As observed before, to constitute a revivoc there must be a determin 
abon that the decree is capable ol execution, and that the decree holder 

15 entitled to enforce it , and such dctennination must be made by a Court 
or person duly qualified to mahe it Where after issue of notice under 
sec 248 C P Code, and the judgment-debtor not appeanng the Jfr^isfrar 
ordered execution to issue, it was held that there wasnojudicia/ determin- 
ation of the question whether the decree was capable of execuhon, and 
consequently the order did not constitute a revivor — Chatterpat v Satta 
StimarimiiU. 43 Cal 903 (T, B ) 

A revivor of decree against one of two judgment-debtors would not 
keep the decree alive against the other judgment-debtor — Krsshnaiyah 
v. Gajetidra, 40 Mad 1127. A decree was passed against two persons m 
1900, in the original side of the High Court An appheahon was made 
in 1903 for execution against one judgment-debtor only, and an order was 
made granting execution against him In 1914 the decree holder appbed 
for execution against the other judgment-debtor It was held that this 
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application was barred m as much as the revivor of the decree against 
one of the judgment-debtors did not save the decree from being barred as 
against the otler judgment-debtor after 12 years from the date of the 
decree — McLaren v Veenah 38 Mad 1102 

Payment — A fresh starting point is given from the time of payment 
t e the date of actual payment and not the date of order of payment 
passed by the Court — SuhapaUt v Shatmugappa 46 M L J 453 
AIR 1924 Mad 638 

The payment is not required to be made either by the judgment-debtor 
or by some person duly authorised by him m that behalf It is sufficient if 
payment is made by sorne person on behalf of t! c judgment debtor The 
words of section 20 are not to be imported into this Article — prdbappa v 
Destkacharx 49 M L J loi 90 Ind Cas 1028 AIR 1925 Mad 1131 

725 Section *30 C P Code — This Article is independent of sec 230 
of the Civil Procedure Code 1882 (sec 48 of the Code of 1908) and not 
Controlled by it The 12 years rule contained in that section does not 
apply to cases governed by this Article — MayabJax PremWat v Trtvuban 
Das 6 Bom *58 Ganapalh v Balasttndara 7 Mad 540 Ptitleh Naratn 
V Chandrabati 20 Cal 331 Section 230 of the Civil Procedure Code ought 

not to bo so construed as to conflict with the provisions of this Article of the 
Limitation Act The provisions of the t«o Acts ought not to be so inter 
preted as to contndict each other and section 230 of the Code cannot be 
taken to limit this Article-~/cge«<fr« V SMatxDas 36Cal 5J3 Note that 
section 48 (2) (li) of the neiv C P Code of 1908 expressly exempts this 
Article from the operation of that section 
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Cofxfinnation 0/ tafe, dale of, (\rt I2). iSj 
roii/u^il rii;hfr suit for ri^muiion of— is never barred, nt, 314 
(onseiil of parties t.-uinot give jori> licman to Court to hear a lime barred 
suit, 40 

t out i> tolioii suit for rtfuni of money paid on a— 'ihieh a' rv,nrl< 
fall d 174 4U 

fiiluff III »,ive IK ■.•.etsi n wh iher anioiinl» to f iiliirt of—, 374 43fi, 
parti 1 failure of—, 43*. 
tnstaiiciv if f 1 lufi of—, 437 

su 1 fir rf fun I of « nsi! ramn niruii} in 1 nl | roving di feient, 3^2 
duo on groun I of friul 430 410 
Co iilruclio'i of the I iiniiAiion Vi, 2 

Co iti lui 11; u reiig gives risi to roniinu us r lUse rf action, 220 221. 
nhi! IS not a— ,723 

ConItuI suit f r c< iit|>ensaiion for In luring a j<rr»fn to Irrak a — tvuh 
plaintiff, (\rt 27), 

sun on— ly ngcni to reofer account year by year, 410; 
suit agiinsi ngent on a rrgislered— , 413, 
suit for sperife |»erfofinance of n — , (Art 113), 
suit for resrissirfl of n — , 475, 
su t fir compensation for I reach of—, 477, 
suit fir compensatii n for breith of ImpI ed— , 477. 
suit on a— -signed by one party, 4*19 
renfril idion suit for— 3f4, 

su I for— ly a sorely against a co-surety, (\rt S2), 
suit for— I jr a persrn nho his jail the uhote amount of revenue nr 
decree ( \ft nol 

ant for— by a co-truslee against the r-stair of deceas»il trustee 
f\rt too), 
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»u t lor b) ih'- tn-ui-'C'’^ ■* 1°**’' limit} 

CcMsHiiff one— of a bond cmnoi grtc » »*!id discliarge on b«fiaU cf the 
other, 90. 

Cofy time r«{ui5ite for obtaining— ol lodgment and decfeCi laJ , 
computation of iuch time, laj 
Court closed «hen— I* ready. i »4 
— sent by post uj, 

►efiarate application* for topic* of judgment md decree, lib, 
application lor— before kigntng of decree, lay, 
ipjlciiiuo for— before prnuirition of decree, ijg 
ajvplieitioo lor— must W male *hilc n*.ht of ajifKil »iibsi>l*< 130 ■ 
— tnkrti by another jvirly, iy» 

deduction of tun rvtjuiMtr lor — mi « inisccltineoo* ipjKil, I3*\i 
no deduction of time •firre — n not n<e*»ary, , 
apilieation (or— uf Jeerr*- K not a 4i«|*-«iiiif of et(e.ulion, 71b 
Lo/-yri£lit, *uii for compensation (or infringement o(^, (\rt 40) 
Co*»fiafrf payment of the e-holc anwunt of rvienue by one—, 443, 
painient of reietiue by a pinon other tlnn n— , 447, 
adverte possession by on^agiinst another, bro 
Ceslr, luit by attorney or \akil to recoser lns~of n eijit, (\rl R4) 403, 
taiatitfi of— whether a condition precedent to luch auit, 404, 
application by attorney to recover— suniminly, 6<yi 
t»> IfUJlrc one— <an give a discharge on UhiU of the other, 91 , 

kuit for vonlribution by one— 'gainst the. nlaie of 0 deecaicl 
iruslee, (Art 9S) 

Couiirrf, mistake of— 1* luflicieni cn»»e (unW nc 5), 49, 
negligence of— 1« not tuflicieni cause. 64 
LoHfl meaning of—, 14S, 

Conciliator is not a—, I4K, 

—when cm be an ag nt duly luih^riv f, 20; 

Courl fte, inititution of »uit uitli insulTieiem— , 1* , 
prescniatlcm of apjicat isiili insulTei nt — , ay, 
application with in»unit.ieni— , a4 

inability to gel itamfis for— is a sulliciint cause (sec 5), 56 
Court /eer del 11 not in fan niotcnu wnh tlit 1 unit mon Act, a 
Court 0/ 11 ardi U an agent duly nuilioris < 1 , 190 
Coernarit /or guiet foarrriion, brcKh of— is a continuing breach, aao 
C.<r-enoni /or title failure to gisi jiusstssion is n breocli of—, 43<>, 4H4 , 
suit for breach of — , 484 

Criminal prosecutions and atplicati tw ace nut giveru^^l j,y this Act, 9 
Criminal offcal deduction of tmu r<«{ui»ite for copy^ In—, ijj , 

—to a subordinate Court, (An 154) , 

—to a High Court, (\n * 13 ^ 

Crofi, sun (or compensation for dislriint of—, 307, 319, 

suit for comprnsjtion for culling and tirrying assny— , 320 
Ciiilom cannot override the provisions of the Act, (g 
Cuilonidry due* suit to rtlover— • 4(5 508 

Dcdlll clttci of— of tUmttff oe <l<(<iul,nl la fi.rn rl.fli, 
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presumption of — of feni'Ue (Art 141), 594, 
nppcal from n sentence of—, (Art 150) 

Debt, aitichment of — does not 'imount to injunction stajing suit on 
the — , 162, 

effect of ocknott ledgmeot of—, 186 , 
acknowledgment of part of — , 186, 
suit to rccoter— invahdly assigntil, 37O, 
suit ag-iinst son to recover fathers—, 507, 
suit for compensation for attachment of—, 306 
Deeision of a Civil Court, suit to set asilc — , 28^, 
final— of a competent Court, 287 
Declaration suit for — of the title tfier setting aside sale, 282 , 
suit for — of forgery of instrument, ( \rts 9., 93) , 
suit for — of inialidity of an adoption, (Art 1 18), 
suit for — that an adoption is valid (Art 119), 494, 

\arious kinds of suits for — , 49S-500, 
suit for— of possession and title, 499 , 

suit for — that alienation made by widow is valid only for her life, 
(Arc 125) , 

suit for — of right to maintenance, 538 
Decree time requisite for obtaining copy of—, 122, 
effect of non signing ot— , 127, 

application for copy before preparation of—, 12S, 646, 
suit to set aside— obtained by fraud, 429 430, 
suit to set aside — on ground of mistake, 433, 

— against female holder how far binding on rever* oner, 590 
date ot — , 646, 702 , * 

applicacion for fresh preparation of— lust or destroyed is not a step* 
in aid of csecution 716, 
appliiatiun for copy of— is nut 1 sup*m aid 7il>, 
execution of- directing paymtnt to b<. made at a ctrtnn date, 719 
Dccreeholil r one joint— <'an gwe a valid divchargt on buhilf of another, 93 
DcfatiU of ^roseciifion time birred ■] plication to set aside a dismissal for 
—cannot be allowed for sufficiint cause, 41, 

no cictnision of time fur ipplcition to readmit an jj peal disniissi.d 
for — , 41, 

limitation for application to set aside dismissal for—, 659 , 
order of dismissal of appeal by I’nvy Council for— js nut an order of 
appellate Court, 703, 

order of ilisinissal of appeal by Pevey Couwcil toe— « wot. aw oed/tt 
of the Privy Council, 722 

Defence of the defendant is not governed by any rule of limitation, 7, 
242, 272, 384, 433 
D^fendunt meaning of, (sec 3), ii 
Demand money payable on — , (Arts 59 60, 73), 

meaning of the term on demand 358, 363 38S, 394 , 
reciprocal— is essential m an account stated, 380, 
reciprocal— in a mutual open and current account, 407, 
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— of iccount and refusal lo render i(, 415, 

— anJ refusal of enjoyment of penodiwlly recurring right, 543 
Difosit, suit 10 recover — of specific moveable property, 349, 6 j 8, 
suit to recover rnoney deposited, (\rt 60), 
loan and— distinguished, 360, 
instances of—, OiS 
fJcfosifury is not a trustee, 104, 
banker la a — , 361 , 

suit against— to recover moveable propirfy deposited, (Art 145) 
Uetoilian what amounts to wrongful — , 348 

De~>ste stilt by — for possession of immoveable property, (Art 140) 
f)>/imd(ed fdiidj. suit for possession of, 601 
Dircctort of a company are not trustees, 108 
DisabiUty or inability docs not sloji running of time (see 9), 100, 
meatiing of—, loi , 
scvcnl — co-exisiing in the plainiilT, 
voluntary and involuntary—-, lor 
Jliichatge, who can give a valid—, S9— 96 
JSircoiiimuance of possession, meaning of, 598 
i;irmusai of ti(ne>barrcd suit, appeal or application, tg, 

application to set aside an order ol— fc^ default, 659, 
application for — of objections lo esecution of a decree is a 8lep>in aid 
of execution, 713 
liitfoittttien meaning of. 396, 

attachment of property by Magistrate docs not amount to — of true 
owner, 399 

liisquaUfitd projirietor i> not a person under disability (sec 6), Sg 
Pulrainl suit for compensation for illegal—, (Art a8), 304, ^ 
suit for — of crops, 307, 319 

piitnbutive share suit for— of the property of an intestate, 517 
Distriet Judge, appeal to the Court of a—, (Art 15s) , 

Poctor suit by — for Ices, 477 
Dover suit by Muhammadan wife for—, 430 431, 

, suit by heirs of deceased wife for—, 450, 451 

Easement definition of, 12, 227, 

— includes profits 3 prendre, 238, 

—must be openly enjoyed and as of right, *30-232 , 
dCquisilion of- — utlicrwisc than under this Ret, 239, 

Issues in suit fur cstablishmuit of—, 240 
/■«<-roue/uiit'Pil by tenant, on (he land of his landlord 397, 613A , 

— liy ttnjnl on tlie IviwI of other petvonv 613A 
fiiJoued properly suit to reewer — , 623 
fiijorcemeiit of an insirument meaning of, 4*7 

of ju lf,meni decree or order of High Court or 1 rivy Council, yrrA 
tx-iiqiiit cannot mike a valid xcknowledgcncnt, 190, 
sun agnmsl — for money hil and received, 373, 

fxchtnj^e-dced suit for sjiecirc performance of a covenant In an , 473, 

suit for breich of covemnt snsan — 486 
L —Index a 
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Exclusion from joint family property, 531, 533 , 

— of the clay on which cause of action accrues, 121, 

— of time requisite for obtaining copies, 122 , 

— of lime spent in wrong Court, (sec 14), 155, 

— of time during which proceedings arc suspended, (sec I5) 
Execution 0/ decree no extension of time for application for—, 41 ■ 

"ipplication for final decree for safe in a mortgage suit fs not an 
application lor — , 74 , 
neknoivicdgmcnt made during—, 191, 
ipplicalion for—, 693 699, 

application for— which is incapable of immediale execution, 693 
revival of previous application for—, 694 , 

^tril ing off of an application for—, £94 , 
stay of~by injunction or order, 694, 

— for perpetual injunction, 695, 

application for partial— is not an application In accordance with law, 
7*3. 7»S 

Execution sate time barred application for setting a5ido->cannot be allowed 
for sufllcient cause, 41 , 

exclusion of period of a proceeding to set iside nn— in n suit for 
possession by auction purchaser tC; 
setting aside-^ ground of fraud, >72, 
fraud antecedent and subsequent to—, 172, 
suit to set aside—, aSi , 
application to set aside—, 669, 
when— becomes absolute, 690 

appl cation for fixing date of— is a step in aid ol execution, 715, 
Appl cation for leave to bid at— is a step in aid, 715, 
application for postponement of— is not a step In aid, 716 
Executor whether can be a trustee 107, 

—IS a legal representative, 169 

Ex parte decree extension of time for application to set aside—, 41, 

application to set nside an — , (Art 164) , 

Ex parte idmission of time barrel nppeal r5A 70 

ippl ciliOn for rehcnnng of m oppeM fieard— , (Art 169) 
appeal heard — against dead respondent, 677 
Extension 0/ lime for lullicicnt cause, («c 5), 
duty of Court in allowing—, 43 , 
reisons oi— must be recorded, 44 , 
duty of appellant praying for — , 4$, 

— m fivour of minor (sec 6), 73, 

appbcaiion for — to pay mortgage^ebt 695 
application for— is a stcp-in aid of execution, 715 
Ectinguishment of right to property on failure to bring suit for possession, 
’44» 33‘. S*o. 603 

Factor, suit for account against a—, 4S9 

False im/>rii<iRnicnt suit for compensation for—, 296 
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Family proffrty »uir to mt>M>r share tS profit* of— f«a!is<Ki bj a co-shawr 
after panUion 37* 

Ferry right of — can be ac<)uire<] by ao years’ user. ajS , 
stilt for share of profits »n a-—, 508 

Fiihery estfusive right of— is an Interest in Immoreabk property, 3^8, 611 i 
right cf~*iot escfuding the onner I* an easement, 838. 

Anal drctee application (or — for sate on n mortgage, li^j , 
application tar— for foreclostire, 69* 

application for — for sale Is a st^>-in aid of esecudon, 715 
Fiiliat, ippluntion for ropy of derrco SMth insufficient—, nhrlher sufficient 
cause, 58 

Forerloiurr sun on English mortgage for — or sale, 633; 
suit by usufructuary mortgagee for — or aale, 635, 
application for final decree for—, 69* 

Foreign totinfry, meaning of, *3. 

stoM ott eofttratM entereif Into In a — , 119 
Uw of limitation of a—, lao. 

Foreign bilf suit on a dishonoured—, {An 77) 
fcrrign judgment suit on a—, {Art tiy) 

Forfutuie suit for a penalty or— tmder any Slaluie, A«, Regulstfon or 
Byelaw, *60, 

suit tor doclaratlon that *n order of— !a lII<S9i, 499: 

—of right of tenant, £07 

Forgery suit to declare the— of an instrument, (Arts 9a) 93) 

Fraud 0! defendant keeping the plaintiff from knowledge of hts right, 170. 
evidence of—, 171 , 

suit (o set aside a decree obtained by— or other relief on the ground 
of—, (Aft 93) { 

suit for refund of consideration money on ground of—, 430, 4391, 
aj^lication Co sec aside execution sale on ground of—, C69, Cj3 
Good faith, meaning of—, {sec 

—IS not essential <n assignment for valuable const lerallon, 115 

proswution of suit In wrong Court m— and wiih due dillgTice jji 
Goods sun for compensation for non*dclivery of, or delay In d< hv'-ru f— 
(Art 31), 

suit for compensation for losing or Injuring—, (Art 30) 
suit for price of — sold and delivered, (Art 52, 34) 

Government is not exempted from the law of Iwniiasiiin r- 
—Is not a trustee, Jt>6, acijuiaition of easemrm 
wui tiy or 00 behalf of—, /Art fify, 

suit by transferee from — , £4*, 
sdierso possession against— , £44 
Giesormn Calendar, computstiwi of time metitr^v ^ 
be made according to—, 

Guardian, suit or application by— duitog • , j 

—can give a valid discharge on be) a'* «■ ^ rr 

—Is an agent duly auihorlscd, *90 
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suit by minor afirr Hlaimng majority to set aside transfer made 
by—, (Art 4^) 

Handwriting of (he person making part payment of principal, 200 
Ilaqq suit to recover payment of— p 557 
Hereditary office suit for possession of an — , 519, 
suit for possession of— and of property, 520 , 
adverse possession of an-— » 5*3 

High Court plen of limitation when can be taken before the—, 27, 

interference by — if the tower Court admits iimebarred suit or appeal, 
28, yj , 

suit instituted in — by mortgagee for possession of mortgaged pro 
perty, (Art 146) , 

appeal from decree of original side of—, (Art tgi), 
ippeal (o— , (Art 155), 

application for review of judgment of— m its original side, (Art tSi) , 
application for execution of decree or order of — , (Art jSj) 

Hire suit foi — of animals, vehnles, boats or household furniture, (Art 50) 
Hotel suit by keeper of— to recover price of food and drink, (Art S) 
Household servant suit for wages of—, 263 
Idol suit for declaration of exclusive right to worship an—, 508 
Ignotanee of fact 1$ 1 sufficient cause (sec 5), 53 , 

— ol law IS not a sufficient cause, 61 
Illness IS a sufficient cause for extension of time (under sec 5), 47 
fminoveab/e property meaning of, 546, 
interest in—, 6ti 

Imprisonment is a sufficient cause (under sec 5), 48, 
meaning of—, 296 , 

suit for compensation for false—, (Art 19) 

Inability meaning of the term. 101 

Incumbrance suit by purchaser to avoid-— in an estate sold for arrears of 
revenue, 511 

Indemnity suit on a contrsict of—, 401, 
claim to — by way of set-off, 402 
Injunction stay of suit or execution by—, 16a , 

deduction of time during which — continues 163 , 
compensation for injury caused by—, 327 , 
suit for—, 503, 

execution of decree stayed by — or prohibitory order, C94, 
execution of decree granting perpetuxi — , 695 
Injury suit for compensation for personal — , zqS, 
compensxtion for— caused by injunction, 327, 
suit for damages for— to specific moveable property, 347 
Insanity extension of lime 1 n Case of insanity (sec 6); 

— once proved Is presumed to continue, 84 ; 
suit to recover propeny conveyed during — , (Art 94) 

Insolvency order of the High Court in— Is a judgment, 513 
Instalments, suit on a promissory note or bond payable by—, (Arts 74, 

75). 
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optiort to «oe for whole 'Mnounc on failure to pay an Instalment, 39J , 
«uti on a rrg5'»ter«l bonJ payable by—, 48^ 
sun on 1 mortgage bon<l payable bj— 395 554^ 

-ipphcatJon (or psymeni of amourtt of decree by — , (Art I7S)' 
dterec tJirrciing the amount to be paid by—, 719 
JnrtrMmrnl suit lo cnwel or set aside an — , 4»o 4*t, 
void — need not be set aside, 4*0, 
soidaLlo— , 4JI 

!Uit to declare the forgery of an — , (Arts 91, 93) 
tnsuranee suit on t polity of—, (Arts 8<i, 87) 
fnlerftt piyweni of, 196, 

—as such, 197 , 

suit 10 recoser— on money lent, 379, 

suit to recover post diem— on a mortgage, 379 483 , 

cmensfit for p33rtienl of— Ijy instalments, 391, 

— rhargrti upon immoveable property, 550 
tolettuption what amounts to— to easement, *33 

7j)*’ejtigolien order passed wi claim proceedings without— or refusing—, 373, 
order passed in possessory proceedings without — , *79, 337 
/cult cause of action, 87 

fowl eontraetirt one of several— is not an agent of the other {see at), 
—include surety, rio 

fetnt decree-JiflWeri one of several— can give a discharge on bchaU of U» 
ochecf, 9S» 

appeal against Joint decree and several decree, 703 B 
Joint rights and habiUcies under a decree, 711 

Judgment non-deliverance of— m open Court Is 0 sufficient cause for delay 
in presenting appeal (sec 5), 54, 
notice of tfeltvery of— not given to parties, 67, 
suit Upon a — obtained m Ontish India. 5*3 
/urirdirlion dismisvvl of sun by wrong Court owing to defect of — , ip 
what amounts to defect of—, 157 , 
cause of hbe nature with defect of—, 153 
habuUjat, suit for rent on a registered—, 4<57 , 

suit for accounts against agent on a registered — , 413 
Kntywfedse of fraud, meaning of, r74 43* , 
proof of—, 171, 431 
Lahourer suit »for wages by—, *65 

Liiudtord adverse possession by teriant agslost— , 597, 613 , 
suit by— to recover possession from tenstii, 58* , 
adverse possession by third psrty agunst— , 613 
Least suit for specific petformteteti ol an agreement o(— , 473 , 
suit for dsirnges for breith of oovenanl In a—, 487. 

Leave njiplicstion for— to nppear and defend « suit, (Art. 159) , 
applic-vtion for— Co nppcal as a pauper, €79, 
ipphcition for— to oppeat la IVtvy Council, (Art 179) 
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Legacy, suit for—, 515. 

Legal Pracliltoner can make valid acknowledgment on behalf of his client, 
190 

Legal process, wrongful seizure of moveable property under — , 306 
Legal represeittalive of deceased plaintiff and defendant, 169; 
suit against — of agent, 414, 

application to have the — of the deceased plaintiff and appellant 
brought on the record, 6S4, 

application to have the— of the deceased defendant or respondent 
brought on the record, 685, 

application for execution by some only of the dead decree holder's — , 
711; 

application for execution without bringing the— of dead judgment 
debtor on record, 713 , 

applicator by— of dead decree holder to be brought on the record 
IS a step-in aid of excution,7i5 , 

application by— of dead decree holder for recognition is a step in aid 
of execution, 715, 

application for execution against only one — of the judgment-debtors, 

7 «. 

application for execution by only one— of the decree holders, 781 
Letters of administration application for— is not governed by this Act, 
8, 691 

Libel suit for compensation for — , (Art 34) 

Lten, vendor’s— for unpaid purchase money, 469 551 
Light, easement of—, 329 

Limitation, statue o(— ts a statute of repose, peace and juUtce, t, 
pica of->mot taken by the defendant. a6, 
plea of— when can be taken, 37, 

plea of — taken for the first time in appeal or second appeal, 27, 
ni>--to acts of Court, 30 
Loan suit to recover — , (Arts 57, 59), 

—and deposit distinguished 360 

Loral authority suit by a— for possession of any public street or road, 
(Art 14CA), 
meaning of—, 632 

Loral law, see "special and local law ’* 

Lodging suit to recover price of—, (Art 9) 

Magistrate, suit to set aside order of— re^Wfjng possession of properly, 
(Art 4S) 

Maintenance, suit to recover arrears of — , 537 { 

— charged upon immoveable property, 537, SS®, 
suit for declaration of right to — , (Art 129) 

MaJJeasanee, misfeasance and non feasance, compensation for—, 316 
Mahcious prosecution suit for compensation for—, 399 
Mahkana suit for—, 477, 556, 

— as a charge upon the intmoveable property, 556 
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MamlatJar soil (o set jsiJe order of— respecting possession of property, 
335 

t/o«ajCf of joint /finifu /atnify can ^»ve discharge on behalf of all 
members, 93, 

—IS not a trustee, laS, 

— ts an agent duty authorised, (9a 
suit for contribution by— in respect of payment made for the estate, 
459 

Wej«« profits suit for—, 461, 508, 

application to ascertain the amount of—, 695 
Uinalfufll fuatUoM a{^Iication!> 10 Court to do — are not governed by 
this Act 8, 691. 

iliiior, date of institution of suit -igainst— xz , 

cause of action accruing to a minor before his birth, 78 , 

’ meaning of—, 80 , 

assignee of minor cannot get ihc bench! of sec 6 — 8j , 
acl nav.ledgmcf't made to a—, 186, 

suit by— after attaining majority to set nstde transfer made by 
guardian, (Art 44), 

application by— to set iside execution sate, £73 
MitdeUvtrj, suit n^ainse carrier (or compensation for— «f goods, 310 
Wudeseri^tion correction of— of party after hinitation does not amount 
to addition 0! pany, 215 

Virjoiiufrr dismissal of suit for— of parties or of cause of action, SS 3 > 
—includes non joinder, 153 

Mitlokt made hena is sufficient cause {under sec 5), 49, 

—of hur it not sufficient cause 49A. 
suit (or relief on the ground of—, 433 , • 

suit to set 8r>idc decree on ground of—, 433 , 
application for csceutton against wrong person through—, 711 
Money specifc moveable jrt^iefty docs not intludc — ,341, 
suit for— jijyible for — pTit, 355, 
meining of—, 359 , 
sun (or— had aivd tecevvtil, 368, 

—ehargrd upon immoveable proprrly, 545 » 

applicilion b^ dccrfc>lK>Wrr to take out— belonging to judgment 
debtor lying »n Court is not a step-in>nid of execution, 716 
^forlgoge, suit to enforce i simple— % 548, 
suit on 1 nglish — , 633, 
suit on— by conditional sale, 549 (134, 
suit on uaiifroctuiry— , 63s » 
suit on equitable — , <136, 

npphc-vtion for fnd forriloswre decree on a—, 692, 
ti| plication for fnal decree for sak wjion a—, 69* 

Moilgasee m possession alter S'tlisfaciion of mortgage is not a trustee, 
iO(. 

suit «o recover property trmsfetred by—, (\rt 134), 

sun by a— for possession tit immoveabk properly mDrlgagnJ, 569, 631, 
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adverse possession by — against mortgagor, 614, 
adverse possession by third party against — , 616 
A/orIgage money, suit by mortgagor against mortgagee for non payment 
of—. 473. 

suit against mortgagor for persional payment of — , 483 
Mortgagor, adverse possession by mortgagee against — , 243, 614. 

adverse possession by third party against — , 555. 616 
MoJeable property standing crops whether — , 307, 319, 320, 

— whether includes money, 341, 410, 
specific — , 341, 345, 

suit to enforce t barge against — pledged, 508, 
suit to recover — deposited or pledged, 627 
A/uiiicifuIity suit against — for compensation for illegal distress, 254 304, 
adverse possesion against — , 632 , 

suit by — for possession of a public street or road, 632 
A/utuai open and current account suit on a—, 406 
Native State is not included m British India, 10 , 

transfer of decree of a Court of— to a Court m British India, and 
vice versa 710, 711 
Necessary document meaning of, >73, 

fraudulent concealment of — by defendant, 173 
Negligence of pleader ts not sufficient cause (sec 5I 64, 

—of pleader s clerk is not sufficient cause, 64 , 

— of appellant is not sufficient cause, 65. 

— of agents and serynnls is not sufficient cause, 66 
New coiitrael entered into for n time barred debt, 176 
New itatem^nt of law is not a sufficient Cause (sec 5), 60 
^ oil delivery, suit against carrier for compensation for^^f goods, 312 
Non stgiung of decree effect of — on application for copy, 127 
Notice exclusion of period of— of suit, 164 , • 

application for issue of — to heir of dead judgment debtor is a step in 
aid of execution, 715, 

application for issue of — to tfie judgment debtor is a Step in aid of 
execution, 715, 

filing of affidavit of service of — is n step 715 , 
application for substituted service of— is a sicp-in aid, 715, 
issue of — to judgment debtor gives a fresh starting point for 
execution, 717, 

Issue ol — to judgmctil-ddAor aonounts to revivor of the decree, 724 
Obsirucfioii to immemorial egress of ram water is a continuing wrong, 

— to witer Course is a continuing wrong 221, 

—to easement, 236, 

compensation for — to a way or water-course, (Art 37), 

— to delivery of possession of immoveable proj erty decreed or sold in 
execution, 674 
Ojjifml act or order 291 , 

suit to set aside—, sft^ 
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Old Act not to be applied lo a proceeding inetituied after the passing of th 
new Act, 3 , 

suit barred by — cannot be revived by the new Act, 3, *52 , 
right presened by — cannot be tnken ntvay by the new Act, 74 673, 
acknowledgment under — tod suit under new Act, 192, 
special provision where the period under new Act is shorter thin 
that under — , 246, 247 

application under new Act to set aside esecution sale held under—, 
6b9 

Oral acknowledgment is not valid, 180, 

—evidence as to the contents of document containing acknowledgment, 
18S 

— application is sufficient to be a step in aid 708 
Order passed in claim proceedings 273 , 

— passed on a claim in proceedings of attachment before judgment, 277 
suit to set aside — of Civil Court In *1 proceeding other than a suit, 
(Art 13), 285 

i’flfm taluq suit to set aside sale ot-~sokl for arrears of rent, (Art la) 
Pardanshiu lody fact of ippeMcnt being a— is not a sufficient cause 
(s« S). 63 

Parfiftoii suit to set aside— ott ground of fraud, 430, 

, suit for fresh — after selling nsidc fraudulent — , 536, 

nppliCBiion for effecting— in pursuance of a decree for—, 695 
Parintr one— can giie a discharge on behalf of another, 89, 

n surviimg— IS not a trustee for the heirs of the dead partner, 104 
acknowledgment by one— will bind ihe other partners 207, 
suit by a — for contribution against a copartner, 446 
suit by heir of a dead— against the surviimg partners for accounts, 
•4^4. 

suit by servant partner. 455 

PtrhietshiP oclvnowledgmenl by a partner sfter dissolution of — . 207, 
suit for accounts and share of jirofits of i d ssolied— , (\rl lofi) 4^3 
suit for dissolution of — ^453 
presumption about dissolution of— 453 
suit for assets real scd after dissolution of— » 45^1 , 
suit on a registered deed of—, 457, 488 
Ptfly effect of addition or subsliiulinn of— during suit, 2t2^, 
transposition of — , 219, 
addition of — In appeal, 218 

Paslurai^e acquisition of right of — by immemornl user, 238 
r infer suit by— after application for pauperism Is rejected, 29, 

appeal bv— after application for lene 10 appeal ns— n rejected 79 
csicnsion of lime of application for tense to appeal as—, 41 , . 

n ng of pauper appeal Is suflicient cause for delay in filing regular 
appeal, js 

Payment what amounts to—, 195, 

money realised by esecullon sale whether amounts to — , 195, 3fA, 444; 
actual— not necessary on the date of endorsement, 199; 

I. — Index 3 
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— by cheque, 2ot , 

effect of— of principil or interest, joj , 

— m pirt satisfaction of cJecrce gives a fresh period, 205, 
effect of uncertified — towards a decree, 205, 

application for— of money or debt attached a step in aid of e^e* 
tution 71S. 

decree directing— to be made at a certain date, 715 
i’crinfty suit for— or forfeiture under any Statute, Act or Bye-law, 260 
Peiidirt}^ proceedings are not affected by any amendment or change in the 
5 

Period of grace under sec 31 eapiring on a holiday, 34, 
eatcnsion of — for sufficient tause, 249 
Fcrioduaily rernrnijg right suit to establish a—, (\rt 131), 
suit for — coupled with claim to properly, 499, 540, 
instances of — , 541 , 
perpetual right is not — , 541 

Perniissne enjoyment of easement is not enjoyment as of right, 232 , 
—occupation 1$ not adverse possesson 598, 612 
Persortal payment suit by vendor for— of unpaid purchase money, 469, 
suit by mortgagee against mortgagor for— of mortgage debt, 483 
Perversiort, suit for compensation for— of property to other uses, 313 
Physical possession property whivh is not capable of—, 268 « 

rfaiiif presentation of — with insufficient Court fee, 22, 
proper presentation of — , 22 
presentation of— in wrong Court 22 
Plaintiff meaning of — , 14 145 

Pledge suit to recover money secured by — of moveable property, 336 
Possession suit for— property, 243 

suit for — of property under sec 9 Specific Relief Act, 259, 
suit for pre-emption 1$ not a suit for — ,272 , 
suit for — after setting aside execution sale, 282 , 
suit for— without setting aside official act or order, 290, 
suit for — of properly tompnsed in an award in settlement proceed 
mgs. 335. 

suit for— of property comprised In an order under the C P Code, 339 , 

suit for declaration and confirmation of—, 499, 

suit for— and for setting aside invalid adoption, 491 , 

suit for — and for declaration that an adoption is valid, 494, 

suit by mortgagee for — of mortgaged property^ ^69, fiji, 

suit by private purchaser for— of immoveable property, 572, ^ 

suit by auction purchaser for—, (\rts 137, 138), 

suit for — of immoveable property, (\rt *42), 

meaning of—, 595, 

presumption as regards — and dispossession, 601 , 
suit for — of Immoveable property (Art 144), 

application for— by a person dispossr-s.-ed by the decree holder or 
* auction-purchaser, 668, 
nppi cation for— by auction purchaser, 690 , 
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applicaiion by decree holder purchaser for — of property purchased 
IS a step-in aid, 715 

Poverty IS not a sufficient cause (sec $), 62 

Pre-^mphon no extension of tune 10 suits for — , (Sec 8), 

suit for — , 267 • suit for— IS not a suit for possession, 272 , 
limitation for suit for pre-emption where possession was taken by 
\ endec before sale, 370, 

limitation for suit for— where there Is no registered sale deed and 
property is not capable of physical possession 271 
Puce, suit to rta.o'er'-cf food or dnnk supplied by hotelkeeper, (Art 8), 
suit for— of lodging (\rt 9) 

suit for — of goods soW and delivered, (Arts 5254), 
suit for — of work done for the defendant, (\rt 56), 
suit for— of trees or growing crops, (Art 55) 

Principat part payment of— must be endorsed by the payer, 198, 
suit by — against agent for account, 410 , 

suit by legal represeoialive of— against agent for account, 416, 
suit by— against agent for neglect or misconduct, 418 
Prxniet, suit by— to recoier costs of printing. 354 
PrifOxxtT, presentation of appeal by—, 23 

Pnvy Countxl c’ttension of time for application for lease lo appeal 10—, 
41, C89, 

exclusion of time requisite for obtaining copies of judgment and 
decree of (he High Court, 133. 689, 
appeal against order of subordinate Court refusing leaie lo appeal 
to—, (\rt 153), 

application for le«vc to ap|>eal to—, 668, 

order of dismissal of appeal by the — for want of prosecution, 
703. 7 «. 

ipplicaiion to enforce an order of the—, (\rt i8j) 

Prohaic application for— is not goierned by this Act, 8, 691 
Proteedi'iiJ prO«\olion of » — , 14O, 
cml — , meaning of, 147, 
termination of a — , 157, 
order in— other than •» suit, 2S6 

Produce, receipt of — of mortgaged lands nmounis to payment, 204 
Profits, casement includes a preuJre. *28, 
suit for mesne — , 462, 463, 

when the receipt of—may be said to be wrongful, 463 
rrofiibilorv order, stay of suit or execution by — > 162; 

deduction of time during which— ctmtinues, 163 
Promissory note defined, (Sec a), 15, 

, various kinds of suits on u— , (\rls 69—76, 80), 
tui cm n — pijtbic by instalntnts, (\n$ 74, 75) 

Proper Co«r/, Application for execution made to ih^— , 710 
Protest, suit to recoicr money paid under— for arrears of - 
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Puisne mortgagee, right of — to enforce his charge on the morigaged pro- 
perty or on the proceeds of sale held under the prior mortgage, 553, 
limitation for such suit, 554 
Haul water right to discharge— is an casement, 238, 

obstruction to the immemorial egress of — is a continuing wrong, 221 
He-admission application for — of an appeal dismissed for want of pro- 
seLutlon, 675 

llecetver can give a valid discharge (sec 7), 96 , 

—IS a trustee, 105, 

— of a partnership firm is an agent duly authorised of the firm, 190 
Heciprocal demands are essential to a suit on account stated, 380, 

—are essential in a suit on mutual, open and current accoun' 407 
/ eeogniiioM application by transferee of decree for — is a step-in aid of 
cteculion, 715, 

application by legal represenutivc of dead decreeholder for — is a 
step-in aid, 715 
Hedetriplioit, suit for—, 637, 

right of puisne mortgagee to redeem prior mortgage, 553, 
npplicaiion for execution of decree for—, 7oi< 

Refund suit for — of consideration upon failure to obtin possession pr 
upon subsequent dispossession, 436, 484, 

Refusal to pay, acknowledgment accooipanied with—, i8p 
hegistered suit for breach of a~4:onirael, (An ii6), 
meaning of the term, 480, 
when registration is not valid, tCg 330 
Release suit on a deed of — , 488 

Remaiudermari suit by — for possession of immoveable proi>erty, 

(\rt 140) 

/til suit for recoiiery of— received by a joint lessor, 378, 
suit for arrears of — ,465, 
suit for — on a registered I abulyil 467, 
suit for apportionment of — , 508, 

non payment of— docs not amount to termination of Icnanty, 583 r 
non-payment of— does not amount to adverse possess on, 613, 
suit to enhance — and to recover properly in default, 623 
Repairs, suit to recover value of — , 477 
Residue suit for share of — bequeathed by a testator, 516 
Res judicata is not a 'cause of like nature* (under sec 14), 105 
RtsUtution ap|Aica%ion lor — » an app^icaaion for tJxecmion xA the spptl 
late decree, 74 699, 722 A, 

suit for — of Conjugal rights is never barred 222, 314 
/?rsum^fio>i suit for— of rent free land, 539 
Retrospective effect Lau of limitation has no — , 4 
Revenue suit to set aside sale for arrears of—, (Art ts), 281 , 

payment of the whole amount td— by one co-sharer, (Art 99) 4431 
mortgaged property sold for arrears of—, 553 
Rntnue records, suit for correction of entry In—, 498, 
limitation for such suks, 509 
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Rficriioiier is not a representative of ihc widow, 14, 

one — docs not derive his title from another, 14, 78, 
when cause of action accrues to a— who was a minor or was not 
born at the date of alienation, 78 509 , 

declaratory suit by — , 500 , 
suit by remote — , 500, 509, 524 , 
when cause of at-lion accrues 10 a remote — , 509, 
suit by— after death ot female to cecovcr possession, 588 , 
adverse posession against widow does not bar — , 589, 
application by a — to set nsidc an order of abatement passed 1^3*''** 
another—, 681 

Reittw exclusion of time requisite for obtaining copy of judgment in 
computing period of limitation for — , ijs , 
application for restoration of an application for— dismissed for 
default, (Art 160), 

application for — of judgment by a Small Cause Court, (Art i6i), 
application for— of judgment by a High Court, (Art 162), 
application for — of judgment in other coses, 681 , 

— ot judgment gives a fresh siarttog point for execution of decree, 705 
Re*iie> suit barred by old Act cannot be revived by new Act, 3, 232 
—of previous application for execution 694 
Revijor of judgment, decree or order of the High Court or the Privy 
Council 724, 

— of decree against one judgment-debtor docs not Keep the decree 
alive against another, 724 
/figfil lo sue postponement of—, 389, 398 
Sale application lo set aside— on ground of fraud, 172, 

—giving ri>c to right of pre-emption, 2C6, 
suit to set aside— held by order of Collector, (\rt la), 
suit to Set aside revenue sale and sale of palm taluq for arrears of 
rent, (\rC 12), 

suit to sec aside— on graind of fraud, 281, 430, 
suit for specific perlurmancc of a contract of — ,472, 
com|>cn<ation for brrach of covenant in—, 485, 
application for final decree for — of mortgaged property, 692 
See also Execution sale 

SaU-certipcale application for — is not governed by this Act, 8, 691 
5flfe proceeds, suit lo recover surplus— alter revenue sale, 371 , 

mortgagees charge igiiiist surplus — where the mortgaged property is 
sold for arrears of revenue, 553 

Sail fTodaiiulion application for issue of — is a step-in aid ol execution, 

-•s. 

ni|liealion for correction of — is t siq>-tn aid, 715 
5efl.iim suit by n— for wage^, (\rt lot) 

5f<fMflion suit for compensation for— of plaintiffs seoanl or daughter, 

303 

Sei ure, suit for compensation for wrongful— of moveable property under 
legal process, 306, 317, 
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meaning of — , jo6 

J>ervaiit negligence of — 1» not a sullicient cause (sec s), 66, 
suit for wages by hOusehoM— , iSj, 
suit for wages by — of a temple, ^^9, 
suit by— remunerated by a share of the business, 455 
Set off nckiiowledgmcnt accoiwpanitd with i clnim to—, 189, 
claim to indemnity by way of — , 403 , 
this \ct does not apply to a deferwre by v,ty of — , 460 
Sheftatt suit for ousting a — , 508, 

adverse possession against preceding— does not become adiersc to (he 
sutceecding — 619 

Short drliiery suit for compciss Uion for — ol good* JI2 
Single bout suit to recoser money on n — when a Jay is specified for pay 
ment, 383 

like suit where no such day is specified, 385 
Signing applicition for copy of decree before— of decree, 127, 
whnt amounts to — , 181 , 

— of ncknowledgment by agent, 182, 

-*of account stated, 381 
Slfinder suit for compensation for—, (\rt 75) 

Afiwll Cause Court application for review of judgment of a—, (Art 161) 
Special damage acts not actionable without—, 224, 

—in nction for slander, 302 

5 ^eeiel or heal law 'ipplic'ition of the gemral provinons of (his \et lo— , 
16A, 32, 42, 75 136, 158, 160, 175 245 
Speeifie inoteable property suit to recover— lost or siolen, 341 , 
suit to recover — injured or detained, 345 
Speeipe perforntanee suit for—of contract 4“i, 472 
Speeipe purpose trust for fl — , 109, 

vvronglul use of properly let out for — , 313 
Stamps imbility to git— is a suflicicnt cause, 56 
Stay 0} execution by Injunction or order, 694 

application for — is not n step mud of execution, 716 
Step tn-aid 0/ execution meaning of — , 714, 
essentials of a—, 714, 
what IS a — , 715 , 
what Is not a—, 716 

5 ubrtil«lion no extension 0/ time for npiilic-vtion for — , 41, 686, 
effect of— of phinliff or defcndanc, fscc 22), 
application for-^f dead plaintiff or Xfqielhnt, ( 'rt 176), 
applicaiton for-^f dead defendxnt or respondent, (\rt 177), 
application for— made in the course of csiCullon, 686, 
oppllC^tlon for — mvde after decree, 686, 
epplicnion for— in second appeal, 686 
Surceriion cerlipcale tins Act docs not govern in applitvtion for—, S, 691 f 
ipphcation for execution by the decree holder s legnl representatives 
without — , 712 

Su/pcieiil cause, meaning of—, 46, 
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IS—, 47 59 

T^h^t IS not a — , 6o — 68 
Suit docs not incluje right srt Op m defence 7, 

— does not include m appeal or 'ipplication, i6, 317 
dale of institution of — , ja , 
presentation of — with insuflicicnt Court fee, 22, 
nhat amounts to proper presentation of—, 22, * 

—does not include a complaint of a criminal oflente, l(>9^ 

Surety payment by ])nnci|>al debtor avhether gi'es .a fresh starting point 
Against—, 203, 210, 

suit to recover money froip a — , 3S2, 477 
suit by — against principal debtor, (\rt 81), 
suit by — against a cosurety, (\rt 82) 

application for arrest of— of judgmcot-dtbior i» a step m aid of cae- 
cution, 715 

application for execution against— whether keeps the decree ative 
against the judgment debtor, 721 

Sur/)Iur eoiUeiienf suit by mortgagor to r«over— received by mortgagee 
after satisfaction of mortgage, 452 
5iir^]i(S sale proceeds , see • sate pr«.eeds * 

Suspension no-^f time vvlien it once begins to run, too 
Syiubohfol possession efftci of— ta1 en by auction purchaser, 580, 

— when amounts to actual jiosscssioo, 580, 595 
7<icfeing of adverse possession, 11, 523, 604, 622 
Triiniiry termination of—, 583 

Teuniit suit by landlord to recover pO'SCSsion from—, (\rt 139), 
adverse po4se<Mon by—, 597, 613 
Itrmwalioii of proceedings (sec 14), 157, 

—of suit, 404 
— of agency, 416, 

—of tenancy, 5S3 

Tlioannni nrcoiinl whetVier *1 loan or deposit, 36-» 

Title, suit for declaration of — , 4<>9, 

suit for breach of roveiiant of — , 484 

Transfer of area of property from the jurisdiction of one Court to that of 
♦ another, 710 

Transfer of decree from one Court to another, 710, 

—from a Court in Native State to a Court tn Dritish India, 710, 711, 
—from British Court to a Court in a Native State, 711, 
application for— -is a step-in aid of execution, 715, 
opplrt-ation for— does not amount to revivor of the decree, 724 
Transfosilion of party does not amount to addition of party, 219 
Trees suit for compensation for cutting — , 321, 

suit by lessor for value of— cut down by l'*ssee, (Art 108) 

Trespass U a continuing wrong, 221, 324, 

compensation for— upon immoveable property, 324 
Trust, vesting In—, loS, 

—for n specific purpose, 109, 
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resulting — , no, 
implied — , iiJ, 
constructive — , Ii2 , 

suit to recover money settled on invalid—, 506 
suit for declaration that alienition of — property i> invalid 498, 
suit for damages for improper management of — funds, 50S, 
properly conveyed or bequeitheJ in — , ^60 
Trustee application for the appointment of — is not go\erneiI by this Act, 8 
meaning of — , (sec 2), 
who IS and uho is not a — , 104 105, 

Government cannot be a — 106 
— dc son tort is an express — (sec 10) 105 
invalid appointment of — , tij, 

a succeeding— IS not a legal representative of the preceding—, 114, 
suit against the estate of a deceased — for compensation for breach 
of trust, (Art 98) 

suit for enfoitement of personal right of — , 117, 118, 506, 
suit to recover property transferred by—, (Art 134) 
adverse possession by — , 618 

Under tenure suit to Avoid— in an estate sold for arrears of revenue, 41? 
Undue tnfluenee suit to set aside instrument on ground of—, 42s 
Use and oeetipahon suit for damages for— 465, 50S 
\ttkalatnama filing of *1 defective— whether sufllcienr cause, 59 
Tabil suit by— to recover hts fees (Art 84) 
latuable eonsideratton assign for- from a trustee 115 
transfer for — by trustee or mortgagee 564, 
good faith IS not essential for—, ti6 364 
\endor suit by— to enforce his hen for unpaid purchase money 469 SS* 
suit by— for personal payment of unpaid purchase money, 469 
—being out of possession at the date of sale 573 
adverse possession by — 617 
Void sales need not be set aside 281 

—act or order of Government ofTcer In oflicnl rapacity need not be set 
aside, 288 

—transfers made by guard an need not be set aside by m nor, 310 
— instruments need not be set asile or cancelled 420, 

— execution sales need not be set aside 670 
Wages suit for — of servant artisan or labourer, 262 
suit for— of a seaman, (Aft 101) 
suit for— by other person®, (Arr loa) 

Waiver meaning of—, 393 

principle of— applicable to decrees payable by msfalmenfs 719. 

—of the statute of I mitation i< not permitted, 26 
nasfe su t to restrain — , (Art 41), 

suit by reversioner to restrain — of moveable properties by the widow 
326 

Watereeurse obstruction to a— is a continuing «rong 221, 
compensation for obstruction 10 a—, 323 , 
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romppn'iiiinn for Unrrtjng “i — (Art 38) 

II infrin^-*ni ni ii( ri„hi «f — 1» i continuing wrong, 221, 
suii f r < < ni|>' Us tiion for ubstructiun to a — , (Art 37) 

II iJuii Hindu — 0 innot mile t \ iliil nct.nowl dgment, 190, 
tlicmtion bj— 525 

id\rrse possession -igunst — doe* not bnr retersionrrs, 589 
III/ refus^l of — lo return to her husb'utd 1* n coniinuuig wrong, jjj 
suit for rrcoxery of — , 222, 3t4 


Hi/hdfrml of ])r<Mous suit does not eoliile plainlilT to deduct the time 
in suhsequcni suit, i5-( , 

— of appeal gitfs fresh starting |toini for exccuiion of the ilefrrc, -o^ • 
effect of — of an apphemon for execution, 71^ 

IlifHCitct application for summoning— is 1 slejvjnaiJ of execution, 715 
11 rout; ('oiiri presentation of pi uni tn— , 22, 
time barrecl appeal presented before—, 2^, 
exclusion of period of closing of—, 37 , 

talsing of proceedings m-ihrougU bona fJg mistake j, luWcIent 
cause (sec j), Jt, 


prosslution of suit m— m 
closing of— in which suit 
appeal preferred m n— , 


goo.1 fanh and wuh due d ^ 

H fled through miitakc, ler 

703 






